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“Arbitration and court proceedings belong to separate
worlds with their own jurisdiction and enforcement
conventions, which have neglected the interface

between arbitration and court jurisdiction.”(1)

Arbitration has become increasingly popular. This popularity, in turn,
has led to an increase in procedural complexity, jurisdictional

battles and forum shopping.(2) A corollary of this development in
international arbitration is the increasing prevalence of parallel
proceedings.

The term ‘parallel proceeding’ is used to describe a complex
patchwork of distinct legal questions which depend both on the
applicable national laws contingent upon the different fora involved
and on the nature of the specific facts of a case. Parallel
proceedings are often said to complicate and slow down the
settlement of disputes, consuming scarce resources, such as time
and money. In addition, parallel proceedings are highly likely to
result in the issuance of conflicting judgments/awards and hence run
the risk of rendering the time-consuming and costly proceedings
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meaningless as a whole. Parallel proceedings are even regarded as
the root of the erosion of the integrity of international arbitration in

that they are said to cause fragmentation and unpredictability.(3)

The occurrence of parallel proceedings in national courts and arbitral
tribunals concerning the same dispute is in principle excluded by
the parties' choice to have any future dispute settled by arbitration.
Nevertheless, situations of concomitant jurisdiction of a national
court and an arbitral tribunal occur even where parties have
concluded an arbitration agreement. Such a jurisdictional overlap is
made possible because both the national court and the arbitral
tribunal are, in general, competent to page "1" decide on their
own jurisdiction. Competence-competence is the sacred principle in
international arbitration, putting the arbitral tribunals on a par with
judicial bodies as regards the competence to independently
determine their jurisdiction. The other side of the coin, however, is
that competence-competence may, by authorising the arbitral
tribunal to decide on its own jurisdiction, lead to jurisdictional
conflicts of competence where national courts and arbitral tribunals
both declare themselves competent to hear a case.

Situations of concomitant jurisdiction between a national court and
an arbitral tribunal do not, however, need to be observed helplessly,
since there are remedies that parties can have recourse to in
situations of jurisdictional conflicts, either before national courts or
before arbitral tribunals. This book aims at depicting and evaluating
the pleas and actions which parties may make use of to dissolve the
parallel jurisdiction of a national court and an arbitral tribunal.

In this chapter, the scope of research of this work will be introduced
first; second, an analysis of the proliferation of parallel proceedings
before national courts and arbitral tribunals in practice, and the
motivations for initiating such proceedings, will be analysed from
different judicial players' perspectives; and finally, a definition of
parallel proceedings will be attempted.

§1.01. Scope of Research

The type of parallel proceedings to be analysed, the crucial
elements constituting the research question of this book and the
sources of law involved in the analysis will be defined below.

[A]. Research Question

There are different constellations in which parallel proceedings may
occur. Parallel proceedings may be initiated before separate national
courts or separate arbitral tribunals, as well as before a national
court and an arbitral tribunal, or also an arbitral tribunal and a

supranational court or arbitral tribunal.(4) Taking into account cross-
border disputes, parallel proceedings need not be in progress in the
same jurisdiction; a national court may also be confronted with
proceedings pending in parallel before a foreign arbitral tribunal or
vice versa. Hence, the possible constellations of parallel
proceedings can be summarised in Figure 1.1.

page "2"

Figure 1.1 Overview of Possible Parallel Proceedings before
National Courts and Arbitral Tribunals (Own Illustration)
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The analysis in this book focuses exclusively on the four
constellations of parallel proceedings between a national court and

an arbitral tribunal marked in bold in Figure 1.2.(5)

Figure 1.2 Parallel Proceedings before National Courts and Arbitral
Tribunals Examined in this Book (Own Illustration)
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Parallel proceedings are a widespread phenomenon in practice, but
proceedings pending in parallel between a national court and an
arbitral tribunal possess an additional characteristic: parties usually
do not raise parallel proceedings in this context only for the purpose
of delaying and obstructing the proceedings initiated first, but they
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also seek to undermine the parties' choice for arbitration or, in the
position of the party insisting on the agreement to arbitrate, to
enforce the arbitration agreement and thereby exclude the national
court's jurisdiction. The concurrent jurisdiction of a page
"3" national court and an arbitral tribunal is therefore regarded as an
especially challenging object of research, since it deals with the
interface of state court litigation and arbitration. When proceedings
are in progress in parallel in national courts and arbitral tribunals,
two diverging legal concepts clash, which contain at their root
different policy considerations, such as preserving the national
court's jurisdiction to protect the party that has not validly made a
binding agreement to arbitrate, on the one hand, and promoting
arbitration as a dispute resolution mechanism alternative to state
court litigation, on the other hand. Furthermore, unlike parallel court
proceedings or parallel arbitral proceedings, where the concurrently
pending proceedings can potentially be consolidated, there is no
straightforward solution for conflicts of competence between a
national court and an arbitral tribunal. Court proceedings and arbitral
proceedings are not compatible for consolidation.

It is basically against the logic of the parties' choice to arbitrate if
proceedings are initiated before a national court. The reasons and
incentives to initiate parallel proceedings, however, are manifold, as

will be shown below;(6) accordingly frequent is the proliferation of
such parallel proceedings in practice. Hence, it is worth examining
which means a party may make use of in order to limit the
competence to decide on the same matter to one adjudicatory body
only.

The range of jurisdictional pleas and actions which may be invoked
either before the national court or the arbitral tribunal where
proceedings on the same subject matter and between the same
parties are in progress in parallel is therefore at the centre of this
study. These pleas and actions are very distinct in character: some
of them have been established against the background that
arbitration agreements must be honoured at all costs and the
national courts' exercise of jurisdiction should therefore be restricted
to a minimalist review of core principles (‘arbitration defence’); other
pleas are of a rather self-restraining nature independent of an
arbitration agreement involved (‘plea of litispendence’); or the actions
aim at actively restraining another court's or tribunal's jurisdiction
(‘anti-suit/anti-arbitration injunctions'); and there are also pleas to be
invoked in the form of fundamental principles of international law
striving to avoid procedural inefficiencies and inconsistencies (‘plea
of res judicata’).

The provisions governing jurisdiction with regard to parallel
proceedings have not yet been harmonised and organised in an
international convention which would allow a homogenous portrayal.
The national legal systems are still too diverse and must, therefore,
be examined separately. Taking into account the wide dissemination
of cross-border transactions and the international character of
arbitration, the provisions dealing with the jurisdictional pleas and
actions to be raised in the context of parallel proceedings in a
national court and an arbitral tribunal will be analysed on a
comparative basis with special regard to proceedings in Germany,
France, Switzerland and England. These jurisdictions would seem to
be predestined for the analysis, since they are major hubs for
arbitration and therefore their arbitration laws are elaborate and tried
and tested by the arbitration community. Furthermore, Germany
enriches the group as a typical UNCITRAL Model Law country, as
opposed to England, which has only partly aligned its arbitration law
to the Model Law. The arbitration laws of these page "4" four
jurisdictions have their own distinctive features, which are worth
examining in depth, especially with respect to France, which is on
the liberal end of the discussion as regards the arbitral tribunal's
competence-competence.

Based on what has been said so far, this book aims at providing an
answer to the following two questions: firstly, which jurisdictional
pleas and actions are available under German, French, Swiss and
English law where proceedings on the same subject matter and
between the same parties are pending before a national court and an
arbitral tribunal; and secondly, what are the characteristics of these
jurisdictional pleas and actions and how effective are they in
particular from the perspective of the national courts, the arbitrators
and the parties.

In order to answer these questions, the principle of competence-
competence as the prerequisite for situations of parallel jurisdiction
of an arbitral tribunal and a national court needs to be elaborated at
the outset: concurrent jurisdiction of a national court and an arbitral
tribunal would be unthinkable if these adjudicatory bodies were not
equally authorised to independently determine their jurisdiction. The
principle conferring this right upon the arbitral tribunal is
competence-competence. The arbitral tribunal hence is – to the
same extent that is self-evident for national courts – its own master
when it comes to determining the arbitral tribunal's jurisdiction.
Therefore, the first main chapter (Chapter 2) of this work covers the
principle of competence-competence and its forms of
implementation in distinct European jurisdictions and the effects that
such implementation has on the national court's competence to
review arbitration agreements.

The second main chapter (Chapter 3) is dedicated to the
presentation of jurisdictional pleas and actions obtainable in a
comparative European context, either by the party insisting on the
arbitration agreement or by the party opposing the arbitration
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agreement, in situations where proceedings on the same subject
matter and between the same parties are pending before a national
court and an arbitral tribunal. The characteristics of the identified
pleas and actions and their effectiveness will, in addition, be
highlighted from the point of view of the main players in such
proceedings, i.e. the national courts, the arbitrators and the parties.

[B]. Principal Sources of Law

Due to its comparative approach, the analysis in this book delivers
insight into different sources of law. First of all, on the level of
multinational conventions, the United Nations Convention on the
Recognition and Enforcement of Foreign Arbitral Awards adopted on
10 June 1958 (‘New York Convention’), with its broad territorial
application, will be the subject of analysis in many parts of this
work. Secondly, pursuant to the comparative analysis to be
conducted, reference is made primarily to the national laws in force
in Germany, France, Switzerland and England, but also to the
UNCITRAL Model Law on International Commercial Arbitration as
adopted by the United Nations page "5" Commission on
International Trade Law on 21 June 1985 and amended in 2006
(‘UNCITRAL Model Law’), due to its wide acceptance within Europe.
(7)

In addition, the European Convention on International Commercial
Arbitration adopted on 21 April 1961 (‘European Convention’), to

which Germany and France are parties,(8) is not at the centre of the
analysis and will be referred to only complement any analysis, since
its practical importance was considerably diminished after the

political changes in the eastern European countries.(9) Furthermore,

reference will also be made to the Brussels Regulation(10) and the

Lugano Convention(11) .

Furthermore, reference will be made to the International Law
Association's recommendations. Technically speaking, they do not
represent hard law, but are a set of non-binding guidelines that are
intended to serve as a point of reference for the arbitration and
international law community. Although soft law, the International Law
Association has issued useful recommendations regarding the
application of the principles of lis pendens and res judicata in
international arbitration, which will be dealt with in the respective
chapters hereinafter.

[1]. New York Convention

The New York Convention has been a cornerstone in promoting
arbitration by facilitating the recognition and enforcement of arbitral
awards in over 140 countries throughout the world. Although it has

not been revised since it was first signed on 10 June 1958,(12) it still

serves its purpose well.(13)

The New York Convention applies to the recognition and
enforcement of arbitral awards made in the territory of a state other
than the state where the recognition and enforcement of such
awards are sought as well as to arbitral awards not considered as
domestic awards in the state where their recognition and

enforcement are sought.(14) page "6" The Convention, however,
also extends to issues of a jurisdictional nature, such as authorising
the national court of a contracting state to refer the parties, at the
request of one of them, to arbitration when seised of an action in a
matter where the parties have concluded an arbitration agreement
that is not null and void, inoperative or incapable of being performed.
(15)

Contracting states are free to make two reservations to the scope of
application of the New York Convention on their territory: firstly, any
state may, on the basis of reciprocity, declare that it will apply the
Convention only to those awards made in the territory of another
contracting state; secondly, any state may, upon declaration,
restrict the application of the Convention to differences arising out of
commercial relationships as qualified under the national law of the

state making such a declaration.(16) Switzerland has currently not
invoked either the reciprocity or the commercial reservation; England
and France, however, have opted to apply the reciprocity reservation

in Article I(3) New York Convention.(17) However, the reciprocity
reservation, in general, no longer has a significant impact, since an
award made in a non-contracting state is a rarity with the New York

Convention's broad adoption in currently 149 countries.(18)

[2]. National Arbitration Laws

The arbitration laws of Germany, France, Switzerland and England
are the subject of the analysis on parallel proceedings in this study.
The UNCITRAL Model Law, on which several national arbitration
laws in Europe are based, is also the subject of the subsequent
analysis and will therefore be introduced separately below.

[a]. UNCITRAL Model Law

The UNCITRAL Model Law is directed at states to help them reform
and modernise their laws on arbitral procedure so as to harmonise
the national rules on arbitration and thereby also create a common
standard for the smooth conduct of arbitral proceedings. It was
adopted by the United Nations Commission on International Trade
Law in 1985 and was amended in 2006 to reflect worldwide
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consensus on key aspects of international arbitration practice.(19)

page "7"

The UNCITRAL Model Law applies to international commercial
arbitration (Article 1(1)). The states adopting the UNCITRAL Model
Law, however, are not obliged to incorporate the wording of the
Model Law verbatim into their legal system, but are granted flexibility
in drafting new arbitration laws, although states are encouraged to

make as few changes as possible.(20)

[b]. German Code of Civil Procedure

The German arbitration law is integrated in the Zivilprozessordnung
dated 5 December 2005 (‘ZPO’) where it constitutes the tenth Book.
The articles on arbitration, i.e. §§ 1025-1066 ZPO, represent to a

large extent a literal adoption of the UNCITRAL Model Law.(21) The
German arbitration law does not distinguish between domestic and
international cases and hence provides a single regime for both

types of arbitration.(22)

The territorial scope of application of the German arbitration law is
limited – with only few exceptions – to arbitral tribunals with their

seat in Germany.(23) With respect to temporal application, the tenth
Book of the ZPO applies to all arbitral proceedings or arbitration

related court proceedings commenced after 1 January 1998.(24)

[c]. French Code of Civil Procedure

The source of French arbitration law is the fourth Book of the
Nouveau Code de Procédure Civile whose name was changed to

Code de Procédure Civile in 2008 (‘CPC’).(25) On 1 May 2011,
Decree No 2011-48 of 13 January 2011 entered into force and
replaced the prior provisions that had been applicable since

1980/1981.(26) By this modification, a number of judge-made
solutions developed over the last 30 years were incorporated into the

CPC.(27) Not all provisions in the fourth Book of the CPC are directly
applicable to all arbitral proceedings initiated after 1 May 2011: a
distinction is made whereby provisions are applicable either if the
arbitration agreement was concluded after 1 May 2011 (Articles
1442-1445, 1489, 1505(2) and (3) CPC), if the arbitral tribunal was
constituted after that date (Articles 1456-1458, 1486, 1502, 1513
and 1522 CPC) or provided that the arbitral award was rendered after

1 May 2011 (Article 1526 CPC).(28)

page "8"

French arbitration law makes a distinction between domestic and
international arbitration: Articles 1442 to 1503 CPC concern
domestic arbitration, whereas Articles 1504 to 1527 CPC pertain to

cases that have international trade interests at their subject.(29)

Article 1506 CPC, however, lists a significant number of provisions
that are applicable to international arbitration even though they are
contained in the domestic arbitration chapter, unless the parties
have agreed otherwise. Furthermore the French arbitration law has
not adopted, and is hence not based on, the UNCITRAL Model Law.
(30)

[d]. Swiss Private International Law Act

The twelfth chapter of the Swiss Private International Law Act of 18
December 1987 (SR 291; ‘SPILA’) applies to all arbitrations provided
that the arbitral tribunal has its seat in Switzerland and that at the
time of the conclusion of the arbitration agreement, at least one of
the parties had neither its domicile nor its habitual residence in

Switzerland.(31) Articles 176 to 194 SPILA thus pertain to
international arbitral proceedings seated in Switzerland. The parties
can, however, agree that the rules for domestic arbitration, as
provided for in part three of the Swiss Code of Civil Procedure of 19
December 2008 (SR 272; ‘CCP’), i.e. Articles 353 to 399 CCP, are

applicable.(32) As an agreement of this kind is only made in
exceptional cases and as the twelfth chapter of the SPILA has
proven to be very well-suited to the needs of international arbitral
proceedings, the analysis in this book will not consider the
provisions for domestic arbitration in Articles 353 to 399 CCP.

Furthermore, it must be mentioned that the twelfth chapter of the
SPILA is not based on the UNCITRAL Model Law, although there

are no material differences between the two.(33)

On 3 February 2012, the National Council's Legal Commission

(‘Kommission für Rechtsfragen des Nationalrates') filed a motion(34)

with the Federal Council of Switzerland (‘Bundesrat’) applying for an
update of the SPILA's provisions regarding international arbitration,
in particular in light of the Swiss Federal Supreme Court's case law

since the entering into force of the SPILA.(35) The twelfth chapter of
the SPILA is hence due to be revised, but only selectively and with
special emphasis on the relationship between national courts and
arbitral tribunals with the aim of preserving Switzerland's popularity
as an international arbitration hub. The National Council
(‘Nationalrat’) and the Council of the Cantons (‘Ständerat’) have
acceded to the motion. A first proposal is currently deliberated upon.

page "9"



11/7/2014 Print preview

http://proxy.ppl.nl:2093/CommonUI/print.aspx 8/196

[e]. English Arbitration Act

The national law on arbitration that is effective in England, the
Arbitration Act, was revised in 1996 and entered into force on 31
January 1997. It is a combination of consolidation and reform of the
legal principles established in the former Arbitration Acts of 1950,
1975 and 1979, in the Consumer Arbitration Agreements Act 1988,

and in the common law.(36) The Arbitration Act applies where the
seat of the arbitration is in England and Wales or Northern Ireland,
(37) and where the arbitration proceedings have been commenced on

or after 31 January 1997.(38) Specific provisions of the Arbitration Act
are relevant even if the seat of the arbitration is outside England and

Wales or Northern Ireland.(39)

The Arbitration Act is also applicable to domestic arbitrations,
although the specific rules in sections 85-87 of the Arbitration Act

are relevant.(40) However, sections 85-87 of the Arbitration Act have
never been brought into force and their repeal has long been the
subject of discussions, but has not yet been effected; consequently,
the law is the same as regards both domestic and non-domestic

arbitrations.(41) Furthermore, in the Arbitration Act, an explicit
distinction is made between mandatory and non-mandatory
provisions; the mandatory provisions take effect unless the parties

have agreed otherwise,(42) while the remaining provisions are simply

default provisions that may be ousted by agreement.(43) The
mandatory provisions encompass UK legislation that is applicable to
persons domiciled in England in all circumstances, including, for
example, the Unfair Terms in Consumer Contracts Regulations

1999.(44)

Even though England did not adopt the UNCITRAL Model Law
verbatim in its Arbitration Act, the Model Law influenced the
structure and the contents of the Arbitration Act substantially, as
the Arbitration Act enacted the principles of the most favourable

aspects of the UNCITRAL Model Law.(45)

§1.02. Parallel Proceedings: A Common Phenomenon

When analysing the prevalence of parallel proceedings, it is worth
considering what the reasons for the initiation of parallel proceedings
might be and which interests the different stakeholders are likely to
pursue. The stakeholders can be identified as: the parties to a
dispute and their respective counsels, arbitrators and national
courts.

Parallel proceedings can be initiated either by the same party, on
primarily tactical grounds, or it can be the case that the parties have
each raised an action and page "10" thus have different
procedural positions in the two sets of proceedings. The motivations
that induce a party to initiate parallel proceedings will be depicted in
the following, and motives of a general nature and reasons specific
to the commencement of parallel proceedings before a national court
and an arbitral tribunal will be described.

[A]. General Motivations behind Commencing Parallel
Proceedings

As will be shown below, parallel proceedings are initiated from the
parties' or counsels' perspective either for tactical reasons, to forum-
shop to gain procedural or substantive benefits, or to enhance the
chances of successful enforcement of the award or judgment
rendered at the end of the proceedings.

[1]. Tactics

The parties to a dispute are generally pursuing opposing interests:
the claimant is usually interested in pushing the case forward and is
therefore opposed to tactics that will delay the proceedings. The
respondent is not generally keen on accelerating the proceedings
initiated by the claimant and might therefore be more prone to
obstructing the proceedings by turning to parallel proceedings, for
instance. Accordingly, a creditor is more likely to choose to start
proceedings in a jurisdiction that is known for its efficient judicial
system, efficiently led proceedings and limited possibilities for
appealing against decisions whereas, for a debtor, both a backlog in
the judiciary and a differentiated and complicated appeals procedure

will be to his advantage.(46) Dilatory tactics may, at times, also be
used to gain time in order to hide assets that are in danger of being
adjudicated by a judgment or award, or to blur the paper trail of the
relevant money transfers. A creditor, by contrast, might be forced to
institute parallel proceedings in different jurisdictions if the debtor's

assets are situated in different countries.(47)

Not only is defending a line of argumentation in parallel proceedings
or raising the necessary objections time-consuming, the duplication
of proceedings also gives rise to substantial extra costs; deep-
pocket litigants may therefore use parallel proceedings as a means
of exerting financial pressure upon a party. A party might also resort
to financial or other economic pressure (including, the threat of
reputational damage) for tactical reasons, in other words, to force
the opposing party into a settlement of the dispute between the

parties.(48) The initiation of parallel proceedings might, however, also
cause offence and hence prejudice negotiations with financially

strong opponents.(49)
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Parallel proceedings may also be initiated not for strictly tactical
reasons but simply as a precaution against forfeiting one's rights
under an ambiguous jurisdiction or arbitration clause. A further
instance where the initiation of parallel proceedings is page
"11" required as a precautionary measure is where it is not quite
clear in which forum it will be possible to interrupt the limitation
period; in this event, counsel is obliged (on the basis of his duty of
care) to advise his client to initiate proceedings in all possible fora

so as to prevent the claim from becoming time-barred.(50)

[2]. Forum Shopping

A party may also use parallel proceedings as a means of shopping
around for a suitable jurisdiction, or seat of the arbitral tribunal, with

the corresponding lex arbitri.(51) Parties may, in particular, in the
absence of contractual privity or, in the case of contracts that lack
any or any valid or clear-cut choice-of-forum provision, be tempted to

shop around for a suitable forum.(52) Forum shopping is common in
court litigation and the motivation to shop for a specific forum is

surprisingly similar to the motivation in arbitral forum shopping.(53) A
party may consider it beneficial for the presentation of its case to
litigate in a specific jurisdiction, be it because of the applicable
procedural rules, the determination of the applicable law or the
language the proceedings are conducted in. These same reasons
may be put forward to initiate arbitral proceedings with an arbitral
tribunal that has its seat in a specific jurisdiction, as every
jurisdiction has its own arbitration law, and, in addition, the smooth
conduct of the arbitration is frequently dependent on the support of
the national courts.

Further procedural benefits resulting from forum shopping may be:
(54) the efficiency with which defence and recovery is granted by
national courts, in particular with regard to interim measures; the
existence of pre-trial discovery to furnish a party with the crucial

pieces of evidence to prove its case;(55) or, for example, the
determination of the costs of the proceedings, whether it be the

existence of court rates or contingency fees.(56) A party might also
consider starting a second litigation in a different jurisdiction if it
intends to raise a counterclaim and this is not possible under the

procedural rules governing the first proceedings initiated.(57) The
governing law at the forum or arbitral seat might even directly impact

the admissibility of parallel proceedings.(58) A party may additionally
make tactical use of a jurisdiction's acceptance of injunctions
enjoining a party from initiating or continuing court or arbitral

proceedings.(59) From a procedural perspective, a party may aim to
frustrate the opposing party's efforts to initiate parallel proceedings
by being the first to validly institute legal proceedings, thereby
making its suit the first one pending in court; such an endeavour

page "12" can, of course, only be successful if the jurisdiction
adheres to the first-in-time rule, which is not the case per se in

common law countries, for example.(60)

If the parties have not agreed on the applicable law, they might also
intend to ‘forum-shop’ for a particular law. The applicable national
law may be decisive for the legal determination of questions
regarding the duration and the start of limitation periods, or the

amount of damages that can be requested.(61) In addition, the
parties may set out to obtain a ‘home’ advantage by initiating
proceedings in their home forum – with an eye to the applicability of
their home substantive law. This home substantive law might not
only facilitate the legal argumentation but could also lead to the
appointment of arbitrators with a specific nationality or legal

background.(62)

The legal principles governing the procedure for recognising and
enforcing judgments and awards are also decisive for parties to

parallel proceedings,(63) as there is the risk that the race to
judgment might lead to a decision that is incapable of recognition or
enforcement. Furthermore, the law of the seat of arbitration generally
dictates the legal standard for the annulment of any award and is

therefore paramount to the parties.(64)

At times, forum shopping is motivated simply by practical
considerations: the jurisdiction is the nearest to the party's seat or
domicile in geographical terms, or the relevant pieces of evidence
are situated in a specific jurisdiction – the construction site to be
inspected is located in the jurisdiction that is to be chosen, for

example, or the witnesses to be questioned are domiciled there.(65)

In addition, a party's wish to retain its regular local attorneys is also

a consideration of a practical nature.(66)

[B]. Specific Interests Involved in Parallel Proceedings before
National Courts and Arbitral Tribunals

If the parties have concluded an arbitration agreement, the initiation
of parallel proceedings before a national court and an arbitral tribunal
is characterised by a further component, i.e., the parties have failed
to honour an agreement previously made between the parties and
have involved a judicial body that has deliberately been excluded
from adjudicating on the matter. Hence, two different sets of
interests involved need to be distinguished in the following: the
parties' and their counsels' interests in commencing parallel
proceedings, on the one hand, and the judiciary's and arbitration
community's interests in limiting the proliferation of parallel
proceedings, on the other hand.
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page "13"

[1]. Parties’ Interests

The party insisting on arbitration may commence arbitral
proceedings in parallel to already pending court proceedings to give
authority to the arbitration clause, whereas the party opposing the
enforcement of the arbitration agreement who has initiated court
proceedings may invoke the invalidity of the agreement to arbitrate.
A counsel must fulfil his duty of care and preserve the client's
interests. Based on his duty of care, a counsel is, at times, obliged

to initiate parallel proceedings,(67) such as to contest the jurisdiction
of a national court or an arbitral tribunal where the agreement
between the parties regarding jurisdiction or arbitration is
controversial and leaves room for different interpretations.

Apart from pathological clauses, unilateral arbitration clauses
provide a further example of a situation where a counsel may be
obliged to file a suit at the competent national courts as well as
initiate arbitral proceedings in order to preserve the party's rights:
unilateral arbitration clauses grant one of the parties to a dispute the
option of either demanding arbitration or insisting upon ordinary

litigation.(68) As long as the party being granted the option has not
exercised it, the opposing party may wish to initiate proceedings
before both an arbitral tribunal and a national court, so as not to run
the risk of having chosen the wrong forum. That is to say, if a party
were to initiate arbitration proceedings on its own and the other party
did not participate in the arbitration proceedings, the party that was
entitled to choose would not be precluded from exercising its option
to litigate by the fact of the other party having already commenced

arbitration.(69)

But it is not only in situations where the parties have an unclear or
allegedly invalid arbitration agreement that they might be driven to
bring their claims before a national court: the strategic reasons for
forum shopping, the lack of trust in arbitration, or less cogent
reasons, such as delaying the proceedings and gaining time, may
nevertheless induce a party to an unambiguous arbitration clause to
initiate parallel proceedings before a national court.

[2]. Judiciary’s and Arbitration Community’s Concerns

From the judiciary's and arbitration community's perspective, both
the judges and the arbitrators are interested in conducting the
proceedings smoothly, in compliance with the applicable procedural
rules and the general procedural standards, and in concluding them
with the issuance of an enforceable judgment or award.

In jurisdictions that support arbitration procedures, the judiciary is
geared to respecting the parties' choice to have any dispute arising
from a contractual relationship decided by an arbitral tribunal. But, at
the same time, the national courts offer a stage to those parties who
argue that they have not validly subordinated all their claims from a
contractual relationship to arbitration. The respect of party autonomy
and the page "14" protection of a party's rights not to be forced
involuntarily into arbitration proceedings are interests that are
present simultaneously when the judiciary deals with parallel
proceedings. In other words, for national courts, parallel proceedings
give rise to a dilemma situation. The parties may, at times, feel
tempted to deliberately set competition between the fora of national
courts and arbitral tribunals for purely tactical reasons in light of
these conflicting interests of the judiciary.

Furthermore, the international judicial order is also in jeopardy of
being unnecessarily fragmented in view of the danger of conflicting

decisions resulting from parallel proceedings.(70) Likewise,
arbitration institutions also have an interest in the smooth conduct of
arbitral proceedings and in the enforceability of awards rendered in
proceedings administered by them.

In summary, viewed in terms of the orderly administration of justice,

multi-fora disputes may generate substantial concerns.(71)

Irreconcilable decisions, which may result from parallel proceedings,
further highlight the lack of consistency of the legal order and may

jeopardise its legitimacy and credibility.(72) Hence the adjudicatory
bodies' interests in the predictability and the stability of the law, in
particular, call for the diligent handling of parallel proceedings. In
addition, from a financial standpoint, a judicial system's resources
are limited and the duplication of proceedings will undoubtedly fail to

represent the most efficient use of money.(73)

[C]. Conclusion

The above analysis of the interests that are involved emphasises
that the reasons for initiating parallel proceedings are manifold: apart
from the party's intent to enforce the arbitration agreement or to
contest the validity of the agreement to arbitrate, the parties'
motivation to initiate a set of proceedings in parallel to proceedings
already in progress usually boils down to the expectation that some
other forum than the one before which proceedings have already
been commenced might produce better results. With regard to
parallel proceedings before a national court and an arbitral tribunal,
such a favourable outcome might be referred to the arbitral tribunal
adjudicating the matter instead of the national courts, or vice versa –
based on a lack of trust in arbitration – to the national courts instead
of an arbitral tribunal. In other words, the respective advantages to
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be expected in either litigating or arbitrating in a specific jurisdiction
constitute the main motivation for initiating parallel proceedings.

The spread of parallel proceedings is further influenced by external
factors, such as the litigation culture, the expediency of proceedings
or the arbitration-friendliness of a jurisdiction: a party is, on the one
hand, more inclined to file a parallel action where it expects benefits
from running to an advantageous forum; on the other hand, the

page "15" expense of initiating parallel court proceedings, in
spite of a valid arbitration agreement, might act as a disincentive
where it is likely that the court proceedings will be vacated in an
arbitration-friendly jurisdiction.

The range of interests – either legitimate or abusive – involved in
initiating proceedings in parallel before a national court and an
arbitral tribunal shows that parallel proceedings will continuously
occur as a means of securing a party's choice of jurisdiction, while
also entailing the risk of being abused for other reasons of a non-
protective nature.

§1.03. Definition of Parallel Proceedings

Parallel proceedings are generally said to occur when parties bring
the same or a closely related conflict before multiple adjudicators.
(74) The requirements for proceedings to qualify as parallel vary
depending on the legal system, and the applicable multinational
conventions, doctrines and case law. However, as will be seen,
there is no general definition of parallel proceedings, but merely
criteria to identify undesirable concurrent proceedings which can be
derived from doctrines such as, in particular, the lis pendens

doctrine.(75)

[A]. Definition in the International Law Association’s
Recommendations

The International Law Association (‘ILA’) defined parallel proceedings
in its Final Report on Lis Pendens and Arbitration of 2006 as
“proceedings pending before a domestic court or another arbitral
tribunal in which the parties and one or more of the issues are the
same or substantially the same as the ones before the arbitral

tribunal in the Current Arbitration.”(76) The requirements of party
identity and identity of subject matter are thus not applied in a
restrictive way in this Report.

This broad definition also gives justice to the common law
perspective: from an English-law perspective and outside the
application of the Brussels and the Lugano regime, it is not a strict
requirement in a common law court for the parallel proceedings to be
between the same parties and/or concern the same cause of action.
(77) There is no necessity to provide a complex definition and case
law for the interpretation of parallel proceedings due to a common
law court's inherent jurisdiction to stay its own proceedings in the
interests of justice by considering the existence of parallel
proceedings only as an additional factor relevant to the

determination of the appropriate forum.(78) Since no direct legal
consequence is derived from the existence of parallel proceedings
under the forum non conveniens doctrine (as opposed to under the

lis page "16" pendens rule),(79) the term ‘parallel proceedings' is
used in a broader context, not necessarily requiring identity of the

cause of action and of the parties.(80)

[B]. Definition in the Brussels Regulation and Lugano
Convention

The Brussels Regulation is a parallel convention to the Lugano
Convention; as a result of the revision of the Lugano Convention, the
two treaties have been harmonised so that their content is, to a
large extent, identical and their close interrelation has consequently

been strengthened.(81) Within the scope of these multilateral
treaties, the application of the Brussels Regulation prevails over the
Lugano Convention regarding cases involving the Member States of
the European Union only, whereas in connection with the Lugano

States(82) the Lugano Convention prevails over the Brussels

Regulation.(83) Furthermore, Article 1(1) of Protocol 2 to the Lugano
Convention is aimed at extending this parallelism in the
interpretation of the Lugano and the Brussels regime to case law, in
so far as any court applying and interpreting the Lugano Convention
must pay due account to the principles laid down by any relevant
decision rendered by the courts of the contracting states and by the

European Court of Justice (‘ECJ’).(84) As a consequence, the
Lugano States are also entitled to participate in the proceedings for

a preliminary ruling brought before the ECJ.(85) The Lugano States
are, however, not obliged to adopt the case law developed by the

ECJ, but to contemplate it;(86) nevertheless, one can imagine only
select few cases where it might be justified for the Lugano States to
deviate from the ECJ's case law; the Swiss Federal Supreme Court
considered such an exception to exist where the ECJ's case law is
evidently motivated by aims of the European Union which are not

equally shared by the Lugano States.(87)

The Brussels Regulation emphasises in its preamble that one of the
aims followed by the harmonisation in the regulation is to minimise
parallel proceedings in civil and commercial matters and to ensure

that irreconcilable judgments will not be issued;(88) in more general



11/7/2014 Print preview

http://proxy.ppl.nl:2093/CommonUI/print.aspx 12/196

terms, the Brussels-Lugano regime seeks to avoid a multiplicity of
jurisdictions being competent in parallel, with a view to promoting
uniformity, legal page "17" certainty and the protection of

litigants.(89) Consequently, the Brussels Regulation also contains a
definition of the types of concurrent proceedings to be reduced; this
definition can be found in section 9, Articles 27 to 30 Brussels
Regulation, dealing with lis pendens and related actions. The
respective provisions' wording in the Lugano Convention is congruent
with that in the Brussels Regulation; the comments made and the
literature and case law cited to Articles 27 and 28 Brussels
Regulation in the following, therefore, also pertain to the
interpretation of Articles 27 and 28 Lugano Convention, even if not
specifically mentioned.

[1]. Article 27 of the Brussels Regulation and the Lugano
Convention

Article 27 Brussels Regulation refers to concurrent actions before
the courts of the Member States as “proceedings involving the same
cause of action and between the same parties”; in the context of the
Brussels Regulation, identity of the parties and the subject matter is
required. These two requirements have been interpreted extensively
by the ECJ and, therefore, their meaning has been considerably

broadened as described hereinafter.(90)

[a]. Identical Cause of Action: The ECJ’s ‘Kernpunkttheorie’

Concerning the requirement that the cause of the concurrent actions
be the same, the interpretation of this criterion does not depend on
the procedural law of the courts in the Member States, but needs to

be given an independent regulation interpretation.(91) The ECJ held in

Gubisch Maschinenfabrik  KG(92) that, where the same parties were
suing each other in two legal proceedings in different Member States
based on the same contractual relationship, their actions have the
same subject matter for the purpose of Article 27 Brussels
Regulation, since the concept of the same cause of action cannot
be restricted so as to mean two claims which are entirely identical.
(93) In a later decision, The Tatry(94) , the ECJ concluded that the
cause of action is identical in the sense of Article 27 Brussels
Regulation, if the ends envisaged by the parallel actions are the
same (identical ‘object of the action’), and if the facts and the rule of
law relied on as page "18" the basis of the actions are the same

(identical ‘cause of action’).(95) In other words, the action's purpose,
as well as its basis, i.e. its factual situation and the legal questions,

need to be the same.(96) This dictum also reflects the prevalent
wording of the identical cause of action requirement in Article 27

Brussels Regulation in other languages;(97) the French version, for
instance, holds that the object and the cause of the concurrent
actions need to be the same (“le même objet et la même cause”).
(98) In Maersk Olie & Gas A/S(99) , the ECJ furthermore confirmed
that – when applying Article 27 Brussels Regulation – it is
necessary to examine whether the concurrent proceedings involve
the same subject matter and cause of action and whether those
sets of proceedings have been brought between the same parties;
“those three cumulative conditions” must be satisfied for there to be
a situation of lis pendens in the sense of Article 27 Brussels

Regulation.(100)

The relief sought by the parties does not need to be identical for the

claims to involve the same subject matter:(101) as a result, even if
one party were to request damages in one forum and the other to
seek declaratory relief in the concurrent proceedings in another
forum in a Member State, the cause of action within the meaning of

Article 27 Brussels Regulation can still be considered identical.(102)

In Gubisch Maschinenfabrik  KG, the cause of action was held to be
identical by the ECJ, even though one party was suing the other
based on a contractual relationship and the other party was asking

for a declaration that the contract was inoperative.(103) Similarly,
page "19" in another leading case, The Tatry, one party asked

for damages, whereas the other sought a declaration that it was not

liable for damages.(104)

In light of the purpose of Article 27 Brussels Regulation, i.e. to avoid
conflicting judgments being delivered, the ECJ extended the scope
of this article to cases that raise fundamentally the same legal

questions:(105) in other words, the claims do not need to be entirely
identical, but the heart of the two actions must be the same

(‘Kernpunkttheorie’);(106) once the same subject matter lies “at the

heart of the two actions”(107) , thereby creating the risk of non-
recognition under Article 34(4) Brussels Regulation, the parallel

proceedings involve the same cause of action.(108) The requirement
that the cause of action be identical is thus interpreted and applied

extensively within the scope of the Brussels Regulation.(109) In
addition, the Member States' courts, by and large, understand and
respect the necessity of an autonomous and broad interpretation of

the concept of the cause of action.(110)

[b]. Identity of the Parties: The ECJ’s Test of Identity and
Indissociability of Interests

As regards the requirement of identity of the parties, the ECJ has

also opted for an independent interpretation.(111) It has concluded
that proceedings may be considered as being between the same
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parties on the grounds that they pursue the same interest with their

actions.(112) In Drouot Assurances SA(113) , the ECJ held that where
an insurer invokes its right of subrogation to defend proceedings in
the name of the insured person without the latter being in a position
to influence the proceedings, the insurer and the insured person
may be regarded as the same party for the purposes of Article 27
Brussels Regulation, if (with regard to the subject matter of the two
disputes) the page "20" interests of the insurer and the insured

in the action are “identical and indissociable.”(114) The ECJ, in
addition, considers the interests to be identical and indissociable
where a judgment delivered against one of the parties sharing the
same interests would have the force of res judicata against the

other.(115)

In another leading decision regarding the interpretation of Article 27
Brussels Regulation, the ECJ held that, where two actions involve
the same cause of action and some but not all of the parties to the
second action are equal to the parties to the action commenced
earlier, the court seised second is required to decline jurisdiction,
but only to the extent to which the parties to the proceedings before

it are also parties to the action previously started.(116)

Furthermore, parties are also considered the same in the sense of
Article 27 Brussels Regulation if they have assigned their
contractual rights to a third party which continues to pursue the
pending proceedings in the assignor's position; even though the
assignor and assignee may not be the same legal entities, their

interests are most likely to be identical and indissociable.(117)

The parties to the parallel proceedings do not therefore necessarily
have to be identical to the ones in the proceedings simultaneously
pending in a different forum. In addition, it does not affect the
fulfilment of the requirement of the identity of the parties if their

procedural position in each proceedings is not the same;(118) this
should be emphasised, since the respondent in one set of
proceedings often tries to undermine the latter forum's jurisdiction by
initiating a second set of proceedings as the claimant in another
forum.

The identity and indissociability of interests test has thus replaced
the strict application of the identity of the parties requirement. The
precondition that the parties be the same has changed from a formal
to a substantive one as the interests pursued by the parties need to

be analysed.(119)

[2]. Article 28 of the Brussels Regulation and the Lugano
Convention

For all the cases that do not meet the requirements in Article 27
Brussels Regulation, Article 28 Brussels Regulation holds that
“where related actions are pending in the courts of different Member
States, any court other than the court first seised may stay its

page "21" proceedings.” According to Article 28(3) Brussels
Regulation, actions are deemed to be related “where they are so
closely connected that it is expedient to hear and determine them
together to avoid the risk  of irreconcilable judgments resulting from
separate proceedings.” Consequently, an independent interpretation
applies to the term ‘related actions'; it is thus not left to the
discretion of the Member States' national procedural law to specify

the meaning of related actions.(120)

The ECJ gives a broad interpretation to the relationship between the
actions as required by Article 28 Brussels Regulation: this article is
to cover all cases where there is a risk of conflicting decisions, even
if they can be enforced in separate proceedings and their legal

consequences are not mutually exclusive.(121) Article 28 Brussels
Regulation does not call for identity of the parties or for the cause of
action to be identical; the determinant for the actions to be related is

the identical set of facts;(122) the connection between the actions is
therefore to be interpreted broadly.

[3]. Interim Conclusion

In conclusion, the elements of the definition of parallel actions in the
Brussels Regulation have been significantly broadened by the ECJ's
case law. The possibility for a Member State's court to stay the
proceedings where related actions are pending, according to Article
28 Brussels Regulation, encompasses an even wider interpretation
of parallel actions. Due to the comprehensive understanding of the
requirements of the ‘same cause of action’ and the ‘same parties' as
extended by case law, concurrent actions need not necessarily be
raised between the same parties claiming identical relief, but the
parties must pursue the same interests with their actions, and the
main issues to be dealt with by the respective courts need to be the
same.

[C]. Temporal Definition of Parallel Proceedings

When defining parallel proceedings, the reference to time is also of
the essence. So far, parallel proceedings have been defined by
considering the criteria established through the respective lis
pendens provisions. For the lis pendens rules to be applied, the
parallel proceedings must be pending simultaneously. There are,
however, also other types of proceedings that might be qualified as
parallel proceedings for the purpose of this book, although they are
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not simultaneously pending.

It needs to be considered whether successive proceedings, where
one adjudicatory body is seised of a dispute that another court has

already decided on earlier,(123) can be qualified as parallel
proceedings. In order to capture various forms of parallel page
"22" proceedings and pursuant to the aim of reducing conflicting
decisions, consecutive proceedings need to be included in the
definition of concurrent proceedings. Likewise, one important
jurisdictional plea against parallel proceedings can be found in the
principle of res judicata, which comes into play only after a decision
has already been rendered, and proceedings are initiated again on
the same subject matter and between the same parties.

For the purpose of analysing the pleas and actions which may be
raised with the concurrent jurisdiction of a national court and an
arbitral tribunal and in order not to limit the scope of analysis due to
a narrow definition of parallel proceedings, parallel proceedings will
encompass both simultaneous and consecutive proceedings that
fulfil the substantive criteria of identity of the subject matter in
dispute and of the parties.

[D]. Conclusion

As has been seen, there is no general definition of parallel
proceedings; on the contrary, it appears that parallel litigation or
arbitration is a generic term referring to a wide range of situations in
which disputes that are connected to some extent, or which have

some similarities, are brought before different adjudicators.(124) It
should be noted in passing that the definitions of parallel
proceedings as set out above evolve from the requirements for lis
pendens. These definitions, hence, seem to mainly serve the
purpose of triggering the application of the lis pendens rule, but are
equally suited to serve as criteria to allow a conclusion on the
features of parallel proceedings in general.

With regard to parallel proceedings before a national court and an
arbitral tribunal, the ILA proposes a broad definition of concurrent
proceedings, stating that the parties and one or more of the issues
at stake need to be the same or substantially the same.

As has been shown, the ECJ has also considerably extended the
notion of parallel proceedings under the lis pendens rule in Article 27
Brussels Regulation (and in the Lugano Convention likewise). The
ECJ's case law in this respect is compatible with the overarching
objective of section 9 of the Brussels Regulation (‘lis pendens –
related actions'), i.e. “in the interests of the proper administration of
justice within the Community, to prevent parallel proceedings before
the courts of different Contracting States and to avoid conflicts

between decisions which might result therefrom.”(125)

A broad definition of parallel proceedings, encompassing case
constellations in which the criteria for the identity of the cause of
action and the parties is interpreted on a wide basis is, moreover,
more capable of reflecting reality and can thereby cover the majority

of concurrent actions.(126) In particular, when taking into account the
variety of corporate structures, the parties are often not identical, but
belong to the same group of companies or to the same economic
entity, or they may have a controlling stake in page "23" a

company and thereby pursue identical interests.(127) With regard to
the requirement that the subject matter in dispute be the same, the
identity test is to be applied on an extensive basis, encompassing
both the actions where the main issues are identical, and actions
where the issues are so closely related that it seems sensible, in
light of the efficiency of legal proceedings and the coherence of the
judicial system, to consider them as concurrent.

The definition of parallel proceedings on which the analysis in this
work is based welcomes the ECJ's broad interpretation of the
identity of the cause of action and of the parties. In other words,
whenever proceedings (be they strictly parallel or consecutive) ought
to be adjudicated in one and the same forum for the sake of avoiding
the costs of duplicative proceedings, the risk of inconsistent
decisions, and even double recovery, they are herein considered to
be parallel.
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The principle of competence-competence(128) has created the
foundation for arbitral tribunals to decide on their own jurisdiction,
rendering the conduct of arbitral proceedings independent from
judicial support or intervention from a very early stage. The doctrine
of competence-competence was developed to overcome problems
originating from the consensual nature of arbitration where the

existence of a valid arbitration agreement is challenged.(129) In the
words of two learned scholars, competence-competence benefits
arbitration in the following way: “The concept is important in practice
because without it a party could stall the arbitration at any time
merely by raising a jurisdictional objection that could then only be

resolved in possibly lengthy court proceedings.”(130)

Although this principle is one of the internationally accepted
cornerstones of international commercial arbitration, its
implementation in national arbitration laws differs depending on the
jurisdiction's attitude towards the relationship between national
courts and arbitral tribunals. The principle of competence-
competence, as one of the main sources for conflicts of competence
between a national court and an arbitral tribunal, will be analysed
considering international arbitration conventions, the German,
French, Swiss and English arbitration laws, and selected
institutional rules of arbitration.
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§2.01. Internationally Accepted Principle in International
Arbitration

Today, the principle that arbitrators are the judges of their own

jurisdiction pertains to an internationally recognised standard.(131)

The arbitral tribunal's inherent power to determine its own jurisdiction
is commonly referred to as the positive competence-competence;
(132) consequently, even a challenge to the existence or the validity
of the arbitration agreement does not prevent the arbitrators from

proceeding with the arbitration.(133) In other words, the principle of
competence-competence permits arbitral tribunals to consider and

decide challenges to their own jurisdiction,(134) including disputes
over the existence, validity, legality and scope of the parties'

arbitration agreement.(135) If there is a positive connotation of
competence-competence there must also be a negative one:
negative competence-competence means that the arbitral tribunal
should be given priority in establishing jurisdiction; national courts
should therefore – when confronted with an arbitration agreement –
limit their examination of the arbitral tribunal's jurisdiction to
proceedings to set aside or to recognise and enforce an arbitral
award, which would necessarily only become relevant after the

arbitral tribunal has ruled on its jurisdiction.(136) The negative effect
of competence-competence thus entails a priority rule dictating that
the arbitrators should be the first judges of their own jurisdiction and
that the national courts' control is postponed to the stage of

enforcement or setting aside of the arbitral award.(137) The
combination of the positive and the negative effect hence results in
the definition that competence-competence is the “rule whereby
arbitrators must have the first opportunity to hear challenges relating

to their jurisdiction, subject to subsequent review by the courts.”(138)

In spite of the principle's definition as an internationally accepted
doctrine, the question might be raised as to the legal basis of
competence-competence or the source of its international
acceptance. There is the view that the parties' will to confer on the
arbitral tribunal the power to decide all aspects of their dispute may
be presumed, while the national courts retain their power to control

the tribunal's decision, but not to take the tribunal's place.(139)

Gaillard and Savage, however, indicate that justifying the principle of
competence-competence by the parties' will is – due to the circular
nature of such an argument – of no avail where the arbitration
agreement between the parties is null and void; hence, the power to
rule on its own jurisdiction can only be page "26" conferred on

the arbitral tribunal by the lex arbitri.(140) It may be noted in passing
that even if this were the approach taken towards competence-
competence, the wide acceptance of this principle has led to its
incorporation in most national arbitration laws. On principle
theoretical level, it needs to be clarified that the premise underlying
the principle of competence-competence is to put an arbitral tribunal
on an equal footing with a national court when determining its

jurisdiction.(141) Put differently, if a national court is competent to
decide whether it has jurisdiction or not, an arbitral tribunal must be
competent to do so regardless of whether it concludes that it has
jurisdiction or not. The competence to decide on its own jurisdiction
is granted to an arbitral tribunal by the law irrespective of the

existence of a valid arbitration agreement;(142) in other words, the
exercise of the tribunal's power to decide on its jurisdiction even if it
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results in the arbitral tribunal denying jurisdiction due to an invalid
arbitration agreement is an inevitable consequence of competence-

competence.(143)

The alternative would be to refer all questions regarding the arbitral
tribunal's jurisdiction to the national courts, with the unwanted
consequence that a recalcitrant defendant could easily frustrate the
parties' agreement to arbitrate or at least contest the arbitration

agreement's validity as a dilatory tactic.(144) Such an approach
would severely undermine arbitration as a viable and effective
alternative to state court litigation. Since the doctrine of
competence-competence evolved for the precise reason of avoiding
these kind of systemic drawbacks, certain learned authors are of the
opinion that competence-competence obtains its justification from

being a legal fiction.(145) In other words, the principle of competence-
competence is imposed by force of policy considerations rather than

by force of logical persuasion.(146)

For the sake of completeness, it should be noted that, generally
speaking, the principle of party autonomy overrides the principle of
competence-competence; in other words, where the parties exclude
competence-competence from the arbitral tribunal's jurisdiction, the
principle of competence-competence as provided for in international
arbitration conventions, most national arbitration laws and
institutional arbitration rules would not take precedence over the

parties' agreement.(147) Article 16(1) UNCITRAL Model Law, Article
1448(3) CPC and Article 186(1) SPILA, however, stipulate an
exception to this hierarchy, since these provisions are of mandatory

nature and may not therefore be changed by party agreement.(148)

page "27"

As will be seen below, leading international arbitration conventions,
national arbitration laws and institutional arbitration rules recognise
and give effect to the competence-competence doctrine.

[A]. International Arbitration Conventions

As will be seen below, the principle of competence-competence is
recognised – either implicitly or explicitly – by international
arbitration conventions, such as the New York Convention and the
European Convention.

[1]. New York Convention

The New York Convention does not stipulate the principle of
competence-competence in express wording; Articles II(3) and V(1)

New York Convention, however, refer to this topic:(149)

– Article II(3) New York Convention gives the national courts
instructions to refer the parties to arbitration, if one of them
requests so and unless the arbitration agreement is null and void,
inoperative or incapable of being performed.

– Article V(1)(a) and (c) New York Convention indicate that the
arbitral tribunal has rendered an award – prior to a judicial
determination – dealing with jurisdictional objections as to the
validity and the scope of the arbitration agreement; these awards
may be the subject of subsequent judicial review at the
enforcement or recognition stage.

These provisions in the New York Convention suggest that both
arbitral tribunals and national courts may consider and decide
jurisdictional disputes; they, however, do not lead to any
presumption concerning the priority of the tribunals' or the courts'

power to decide on their jurisdiction.(150) Hence, one can conclude
that the New York Convention impliedly recognises the arbitral
tribunal's competence-competence.

[2]. European Convention

Unlike the New York Convention, the European Convention
addresses the competence-competence doctrine and the allocation
of jurisdictional competence between national courts and arbitral
tribunals in express terms: “Subject to any subsequent judicial
control provided for under the lex fori, the arbitrator whose
jurisdiction is called in question shall be entitled to proceed with the
arbitration, to rule page "28" on his own jurisdiction and to
decide upon the existence or the validity of the arbitration agreement

or of the contract of which the agreement forms part.”(151)

Hence, the European Convention recognises the positive effect of
competence-competence by granting the arbitral tribunal the right to
decide on its own jurisdiction and on jurisdictional disputes. This
provision furthermore establishes a presumption of priority in favour
of the arbitrators by providing that an arbitral tribunal's jurisdictional

award is subject only to subsequent judicial control.(152) Article VI(3)
European Convention confirms the priority given to the arbitral
tribunal, since it holds that a national court seised with the same
subject matter, or with regard to the arbitration agreement's validity
after arbitral proceedings have been initiated, shall stay its ruling on
the arbitrators' jurisdiction until after the arbitral award is made; an
exception can be made by the national court if it has good and
substantial reasons to act to the contrary, i.e. where reasons of

efficiency or fairness demand.(153) The wording of Article VI(3)
European Convention signals that the national courts may perform
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only a prima facie assessment of the arbitration agreement's validity
and scope; a full review is postponed to a later stage, either when

enforcement of the award is sought or the award is challenged.(154)

[B]. National Arbitration Laws

Competence-competence, granting the arbitrators the right to
determine their own jurisdiction and to also decide on jurisdictional
disputes, is accepted as a principle in the major jurisdictions

worldwide.(155)

[1]. UNCITRAL Model Law/German Code of Civil Procedure

Article 16(1) UNCITRAL Model Law expressly grants arbitrators the
power to rule on their jurisdiction, including any objections with

respect to the existence or validity of the arbitration agreement.(156)

The arbitral tribunal's decision on jurisdiction, however, is neither
final nor exclusive, since it is first subject to immediate review by a
national court (under Article 16(3) UNCITRAL Model Law), second to
later court review in setting aside proceedings under Article 34
UNCITRAL Model Law, and third to still later review at the
recognition and enforcement stage (pursuant to Article 36

UNCITRAL Model Law).(157) Furthermore, the principle of
competence-competence as defined in Article 16(1) UNCITRAL
Model Law is of mandatory nature; consequently, the parties

page "29" to the arbitration cannot agree to limit the power of

the arbitral tribunal to determine its jurisdiction.(158)

Germany, as a jurisdiction having adopted the UNCITRAL Model
Law, incorporated the rule into the ZPO: the arbitral tribunal may
determine its own jurisdiction and therefore also the existence or
validity of the arbitration agreement (§ 1040(1) ZPO). The interplay of
§ 1040(1) and § 1040(3) ZPO is mandatory; hence the parties
cannot validly agree on the competence-competence of the

arbitrators not being subject to court control.(159)

[2]. French Code of Civil Procedure

French jurisprudence recognised the principle of competence-
competence, both in general and also as applying to international

arbitration, even before its codification.(160) The 1981 NCPC
established the basis for competence-competence in the former
Article 1466 holding (for domestic arbitration) that if a party
challenges the existence or scope of the arbitrator's jurisdiction, the

arbitrator shall decide on the issue.(161) Article 1465 CPC in its
revised version declares that the arbitral tribunal is exclusively
competent to rule on objections regarding its jurisdiction (positive

effect of competence-competence).(162)

Articles 1448 and 1449 CPC further define the limits of the national
courts to intervene in arbitral proceedings prior to the constitution of

the arbitral tribunal.(163) Although situated in the domestic arbitration
chapter, Articles 1448 and 1449 CPC also apply to international
arbitration, provided that such application is not excluded by the

parties.(164) Article 1448(1) CPC hence holds that if a case in which
the parties have concluded an arbitration agreement is brought
before a French court, the competent court must decline jurisdiction
unless the arbitral tribunal has not been seised yet and the

arbitration agreement is evidently void or manifestly inapplicable.(165)

Article 1458 of page "30" the 1981 NCPC embraced the same
rule, but split it into two paragraphs: Article 1458(1) of the 1981
NCPC held that when a dispute submitted to an arbitral tribunal by
virtue of an arbitration agreement is brought before a national court,

such court shall decline jurisdiction.(166) In the second paragraph of
Article 1458 of the 1981 NCPC, the provision went on to state that if
the arbitral tribunal had not yet been seised of the matter, the court
should also decline jurisdiction unless the arbitration agreement was

manifestly void.(167) The impact of the former and the newly adopted
provision remains the same, with the only amendment being that the
national court may, under the recently enacted provision, also review
whether the arbitration agreement is manifestly inapplicable (in
addition to its nullity), provided that the arbitral tribunal has not yet

been seised.(168)

In other words, once the arbitral process has commenced, a French
court is obliged to refer the parties to arbitration without conducting
any inquiry at all into the existence or validity of the arbitration

agreement.(169) Article 1448(3) CPC furthermore holds that any
agreement to the contrary is unenforceable, i.e. parties cannot

contract out of the principle of competence-competence.(170) In
conclusion, the CPC incorporates the negative effect of competence-
competence in its arbitration law, granting the arbitral tribunal the
primary power to decide on its jurisdiction and hence obliging the
French court to decline jurisdiction provided that three conditions are
met: (a) a French court is seised, (b) the arbitral proceedings have
already been commenced, or if not, the arbitration agreement is not
manifestly void or inapplicable, and (c) a party requests the French

court to decline its jurisdiction.(171)

The French courts can, however, subsequently review the arbitral
tribunal's jurisdiction in setting aside proceedings, provided that the

parties have not exluded any court control of the award.(172)

page "31"
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[3]. Swiss Private International Law Act

Article 186(1) SPILA lays down the principle of competence-
competence in Swiss international arbitration law, stating that the
arbitral tribunal determines on its own whether it has jurisdiction.
Besides being controversially discussed in legal doctrine, there is no
priority rule under Swiss law, based on which the arbitral tribunal
would take precedence to decide upon the validity of an arbitration

agreement and hence the arbitral tribunal's jurisdiction.(173) Such a

priority rule has not been introduced by Article 186(1bis) SPILA(174)

either, since this provision does not confer a priority on the arbitral

tribunal to decide on the validity of the arbitration agreement.(175)

The competence-competence principle as set out in Article 186(1)
SPILA pertains to the mandatory provisions under the Swiss
international arbitration law, from which the parties are not entitled to

derogate.(176) That is to say, the parties to an arbitration are not
entitled to deprive the arbitral tribunal of the power to rule on its own

jurisdiction and to confer it on another authority.(177) The arbitral
tribunal's competence to determine its own jurisdiction is, however,
not an exclusive one considering that the Swiss court has the final
say regarding the existence, validity and scope of an arbitration

agreement and hence on the arbitral tribunal's jurisdiction.(178) The
situation is, however, different where the parties have – according to
Article 192 SPILA – validly waived the right to challenge an award
rendered by the arbitral tribunal before the national courts; under
such circumstances, the arbitral tribunal is entitled to finally decide
on its own jurisdiction subject only to the control at the recognition

and enforcement stage.(179)

[4]. English Arbitration Act

It has already been established that the principle of competence-
competence finds international acceptance. Section 30(1) Arbitration
Act is no exception and provides that an arbitral tribunal possesses
the competence to determine its own substantive jurisdiction on
matters relating to the validity of the arbitration agreement, the
proper constitution of the tribunal, and the scope of the arbitration
agreement. Hence, the page "32" arbitral tribunal's competence
to determine its own jurisdiction is recognised by the English

common law and has statutory force.(180)

Section 30(1) Arbitration Act is based on Article 16(1) UNCITRAL

Model Law.(181) Unlike Article 16(1) UNCITRAL Model Law, section
30(1) Arbitration Act is not of a mandatory nature, i.e. the parties
may agree that the arbitral tribunal should not be able to exercise

this power.(182) Furthermore, the arbitral tribunal's decision on
jurisdiction is not final, but subject to review by the national courts.
(183)

[C]. Institutional Arbitration Rules

In the same way that most contemporary national legislation on
arbitration recognises the competence-competence doctrine, leading
institutional rules also confer the power on the arbitral tribunal to
decide on its own jurisdiction. By choosing the institutional rules to
govern the arbitral procedure, the parties have at the same time

agreed to the principle of competence-competence.(184) Certain of
these rules are explained below.

[1]. UNCITRAL Arbitration Rules

Article 23(1) of the UNCITRAL Arbitration Rules as revised in 2010
holds that the arbitral tribunal shall have the power to rule on its own
jurisdiction, including any objections with respect to the existence or

validity of the arbitration agreement.(185) This provision, however,
does not confer an exclusive right on the arbitral tribunal to
determine its jurisdiction in a final decision, but the final word on the

competence of the arbitrators remains with the national court.(186)

[2]. ICC Rules 2012

The revised version of the Rules of Arbitration of the International
Chamber of Commerce in force as from 1 January 2012 (‘ICC Rules')
incorporates the principle of competence-competence in Article 6(3),
holding that if any party against which a claim has been made does
not submit an answer to the request for arbitration, or raises one or
more pleas concerning the existence, validity or scope of the
arbitration agreement or concerning whether all of the claims made
in the arbitration may be determined together in a single arbitration,
the arbitration shall proceed and any question of jurisdiction shall be
decided directly by the arbitral tribunal, unless the Secretary
General refers the matter to the Court for its decision pursuant to
Article 6(4) of the Rules.

page "33"

Under the aegis of the former ICC Rules 1998, the handling of cases
where any party raised one or more pleas concerning the existence,
validity or scope of the arbitration agreement, or where no answer to
the request for arbitration was filed, was such that the case was
referred to the ICC Court which had to take a prima facie decision on

jurisdiction.(187) In other words, in the event of jurisdictional
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objections, a two-stage procedure was followed: first, the ICC Court
had to satisfy itself of the prima facie existence of an arbitration
agreement, and if in the affirmative, the ICC Court allowed the
arbitration to proceed so that, second, the arbitral tribunal could

decide on its jurisdiction.(188) By contrast, this strict prima facie test
by the ICC Court has been considerably softened in the 2012 version
of the ICC Rules, insofar as the ICC Court does not examine the
arbitration agreement's validity unless the Secretary General refers
the matter to the Court for such examination. This initial screening
process seems to be adequate, since the proportion of cases likely

to result in a negative decision by the ICC Court is very small.(189)

The Secretary General will make use of this referral to the ICC Court
in particular in multi-party and multi-contract case constellations.
(190) In cases where all disputes arise under a single contract and
where there are only two parties involved, the Secretary General will,
however, make a reference to the ICC Court under exceptional

circumstances only, such as, for example:(191)

– where there is no evidence whatsoever of an arbitration clause;

– where the arbitration clause does not refer at all to the ICC; or

– where the claim has been raised against a non-signatory and the
claimant does not provide an argument or evidence as to why that
person is bound by the arbitration agreement.

Read carefully, Article 6(3) ICC Rules does not explicitly empower
the arbitral tribunal to determine its own jurisdiction in the absence

of an ex parte proceeding or failing a jurisdictional objection.(192)

Article 41 ICC Rules may be consulted to cure this lack of explicit
wording: Article 41 ICC Rules holds that in all matters not expressly
provided for in the Rules, the ICC Court and the arbitral tribunal shall
act in the spirit of the Rules and shall make every effort to make
sure that the award is enforceable at law. Since the lack of
jurisdiction by an arbitral tribunal constitutes a bar to the
enforcement of an arbitral award, the arbitral tribunal should be
allowed, in light of Article 41 ICC Rules to determine its own

jurisdiction in any case.(193)

page "34"

[3]. Swiss Rules 2012

The Swiss Rules of International Arbitration as in force since June
2012 (‘Swiss Rules') also accept the arbitral tribunal's competence
to decide on its own jurisdiction. Article 21(1) Swiss Rules provides
that the arbitral tribunal shall have the power to rule on any
objections to its jurisdiction, including any objection with respect to
the existence or validity of the arbitration clause or of the separate
arbitration agreement. But this provision does not establish a priority
rule granting the arbitral tribunal the primary power to decide on its

jurisdiction.(194) The final decision as to whether an arbitral tribunal
correctly declined or accepted jurisdiction remains with the national

courts.(195)

[4]. LCIA Rules

The Rules of the London Court of International Arbitration effective as
of 1 January 1998 (‘LCIA Rules') provide in Article 23(1) that the
arbitral tribunal shall have the power to rule on its own jurisdiction,
including any objection to the initial or continuing existence, validity
or effectiveness of the arbitration agreement. The LCIA Rules further
hold that by agreeing to arbitration under these Rules the parties
shall be treated as having agreed not to apply to any state court or
other judicial authority for any relief regarding the arbitral tribunal's
jurisdiction, except with the agreement in writing of all parties to the
arbitration or the prior authorisation of the arbitral tribunal or save in

proceedings for the setting-aside of an award on jurisdiction.(196) Not
only do the LCIA Rules advocate the competence-competence of
the arbitral tribunal, but they also establish the presumption that the
parties have, by agreeing to arbitrate under the aegis of the LCIA,
waived their right to apply to the national courts for a decision on the
tribunal's jurisdiction before the arbitral tribunal has rendered an
award on its jurisdiction. This respect for the enforcement of
competence-competence is a contractual obligation that needs to
be abided by irrespective of whether the jurisdiction where
proceedings are instituted recognises the principle of competence-

competence.(197)

In practice, the exercise of jurisdiction by the arbitral tribunal is also
subject to a two-stage procedure – similarly to the procedure under
the ICC Rules, although informally – insofar as the Registrar will
enter into discussions with the claimant to seek to resolve the
matter, if on review of the documents submitted there is doubt as to
the existence of an arbitration agreement; if after inquiry with the
claimant there is no obvious inconsistency, the matter will be
referred to the arbitral tribunal which then is to decide on its

jurisdiction.(198)
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§2.02. Diverging Implementation of Competence-Competence
under National Arbitration Laws

Although the principle of competence-competence is internationally
accepted, its implementation in national arbitration laws is not
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uniform, but follows different approaches regarding the timing, the
scope and the consequences of an arbitral tribunal's competence to

consider its own jurisdiction.(199) There is little international
consensus as regards first the allocation of jurisdictional
competence between the arbitral tribunal and the national court and
second the effects of the arbitral tribunal's decision on jurisdiction.
(200) In other words, some national laws might vest arbitrators with
sole jurisdiction to determine their own jurisdiction, subject only to

minimal subsequent judicial review or to no review at all,(201) while
other legal systems permit initial judicial decisions on jurisdictional

objections.(202) The same diverging directions might be taken by
national laws in respect of the effect of the arbitral tribunal's decision
on jurisdiction: the arbitral tribunal's jurisdictional decision might
either be qualified as a procedural decision or as an arbitral award,
being open to challenge proceedings before the national courts only
in the latter case. The analysis below will focus on the topic of
priority of the arbitrators' decision on jurisdiction for the following
reason: the application of a priority rule in favour of the arbitrators will
presumably have a direct effect on the frequency with which
proceedings become and remain pending before a national court and
an arbitral tribunal in parallel. As regards the finality of the
arbitrators' decision on jurisdiction, this topic will be dealt with when
considering the plea of lack of jurisdiction before the arbitral tribunal.
(203)

The principal approaches taken by leading national legal regimes,
such as the UNCITRAL Model Law and hence the German ZPO, the
French CPC, the Swiss SPILA and the English Arbitration Act are
outlined below.

[A]. UNCITRAL Model Law/German Code of Civil Procedure

As explained above, the UNCITRAL Model Law provides expressly
for the arbitrators' competence-competence and hence has
contributed significantly to the proliferation and incorporation of this
principle in several national arbitration laws. Article 16 UNCITRAL
Model Law does not permit any presumption as to whether the
arbitral tribunal is the first to determine its jurisdiction. The
interaction between national courts and arbitral tribunals as regards
jurisdictional decisions under the UNCITRAL Model Law is the

following:(204) page "36"

– National courts may consider jurisdictional issues prior to or in
parallel with any arbitral decision on jurisdiction; the arbitral
proceedings may be commenced or continued and an award may
be made, even with a jurisdictional challenge pending before the
national court (Article 8(2) UNCITRAL Model Law).

– Arbitral tribunals may consider and decide jurisdictional issues
according to Article 16(3) UNCITRAL Model Law either in a
positive preliminary ruling that is subject to immediate review by
the national court, or in a positive award that is subject to
subsequent court control in proceedings to set aside the award
(Article 34 UNCITRAL Model Law).

Article 8 UNCITRAL Model Law does not indicate whether the
national courts are bound to conduct a prima facie examination of
the arbitration agreement or are rather entitled to fully review the

agreement to arbitrate;(205) the legislative history of Article 8(1)

UNCITRAL Model Law, however, seems to suggest a full review.(206)

Germany, as an example of a European jurisdiction having adopted
the UNCITRAL Model Law, has not incorporated a priority rule in its
arbitration law either, but has limited itself to stipulating the positive

effect of competence-competence in § 1040(1) ZPO.(207) That
priority is not conferred upon the arbitral tribunal to determine its
jurisdiction can also be established from § 1032 ZPO: the first
paragraph of this provision provides for the arbitration defence to be
raised in court proceedings without restricting the national court's
competence in the event that arbitral proceedings are already
underway; the question as to whether arbitration is admissible may
furthermore be determined by a national court prior to the
constitution of the arbitral tribunal (§ 1032(2) ZPO); and last but not
least, § 1032(3) ZPO holds that, while an action or application as to
the arbitral tribunal's authority is pending before the national court,
the arbitral proceedings may nevertheless be commenced or
continued. Thus, national courts and arbitral tribunals seem more
like co-actors in the determination of the arbitrators' jurisdiction.

[B]. French Code of Civil Procedure

French arbitration law is generally characterised as being arbitration-
friendly by granting the arbitral tribunal the primary right to decide on
its jurisdiction. It is furthermore said that by the CPC's revision in
2011, the role of French arbitration law as a policy-setter in the
development of arbitration law and practice has even been

reinforced.(208) It also takes a clear stance, if not to say the most
progressive, with regard to the arbitrators' priority to rule on their
jurisdiction.

page "37"

[1]. Negative Effect Doctrine in French Statutory Arbitration Law

As already discussed above,(209) Article 1465 CPC incorporates the
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positive aspect of competence-competence into the French
arbitration law and Article 1448 CPC does the same with the

negative effect of competence-competence.(210) Based on the
former, an arbitral tribunal has competence-competence to initially
decide virtually all jurisdictional disputes, subject to potential judicial
review; and according to the latter effect of competence-
competence, the French courts are not permitted to consider
jurisdictional objections on an interlocutory basis if the arbitration
has already been commenced, but must await the arbitrators' final

jurisdictional decision.(211) The negative effect of competence-
competence hence creates a rule of chronological priority in favour of

the arbitrators.(212) Consequently, once arbitral proceedings have
been initiated, the national court is prevented from inquiring into the
merits of the dispute or the existence, validity, legality or scope of

the arbitration agreement.(213) Even when faced with an arbitration
clause that is manifestly null or inapplicable, the national judge's
hands are tied and he cannot declare the nullity of the arbitral

proceedings if the arbitral tribunal has already been seised.(214) The
incorporation of the negative effect doctrine into French arbitration
law has been declared to be compatible with Article II(3) New York
Convention based on the more-favourable-right-provision in Article
VII(1) New York Convention, which not only includes more favourable
solutions for the benefit of arbitral awards, but is held to extend to

such concerning the recognition of arbitration agreements.(215)

The national court's review of the arbitration agreement is hence
limited to a prima facie examination, provided that the arbitral

tribunal has not yet been seised.(216) So, legally speaking, the
interpretation of the point in time at which the arbitral tribunal is
seised of the matter determines the national court's right to a prima
facie review. This point in time has been defined in French case law
as the point in time at which all the elements necessary for the
constitution of the arbitral tribunal and its functioning are available,
which means that all the arbitrators have been nominated and have

accepted their mandate.(217) Furthermore, the negative effect of
competence-competence extends to all categories of jurisdictional
objections, i.e. to challenges to the existence and page
"38" validity of the arbitration agreement and also to the scope of an

otherwise non-disputed valid clause.(218)

As a practical example, if the party opposing the arbitration on the
basis that the arbitration agreement is allegedly invalid, were to file a
claim directly with the French court before arbitral proceedings were
commenced, this court would have to decline jurisdiction and refer
the parties to arbitration, unless it were to find that the arbitration
agreement is patently void or inapplicable. As a result, only once the
arbitral tribunal has confirmed that the arbitration agreement is
invalid, may the party opposing arbitration file the claim with the

competent national court again.(219)

[2]. Negative Effect Doctrine in French Case Law

Furthermore, French case law aptly reflects the premise stated in
the statutory arbitration law: the French Supreme Court reversed a
ruling by the Court of Appeal of Douai in which the latter held that –
even though one of the parties had already initiated arbitral
proceedings, but the arbitral tribunal had not yet been constituted –
the arbitral tribunal should not be constituted on the basis that the
arbitration agreement was void. In its reasoning, the French
Supreme Court reiterated that the national court cannot declare that
the arbitrators should not be appointed on the grounds that the
arbitration agreement is void, since the arbitral tribunal alone has
jurisdiction to rule on the validity or limits of its appointment if the

question has been brought before it.(220)

The negative effect of competence-competence granting priority to
the arbitrator faced with a challenge to his jurisdiction to decide the
challenge has been further reinforced by recent case law of the
French Supreme Court, which has held that this effect belongs to

the substantive rules of French international arbitration law.(221)

Hence, irrespective of whether French procedural law is applicable
by virtue of the reference in Article 1505(2) CPC, the French courts
recognise the negative effect of competence-competence as a

material rule of international arbitration.(222) The negative effect
doctrine is hence extended to the determination of jurisdiction of a

foreign court,(223) and page "39" is applied by the French courts
regardless of whether the seat of arbitration is located in France or

abroad.(224)

An additional side effect of the negative effect of competence-
competence is that no French court has jurisdiction to render a
declaratory judgment regarding the validity and binding character of
an arbitration agreement, since if there is the appearance of an
arbitration agreement between the parties the national court must
decline jurisdiction unless the arbitration has not yet been
commenced and the arbitration agreement is patently void or

manifestly inapplicable.(225)

[C]. Swiss Private International Law Act

The Swiss arbitration law is often praised for being straightforward
and arbitration-friendly. These features are also recognisable in the
SPILA's provision on the principle of competence-competence. The
strong support of arbitration by the Swiss law would hence suggest
that priority is given to the arbitral tribunal for determining its
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jurisdiction. Swiss case law has, however, only partly opted for the
introduction of the negative effect of competence-competence, as
will be seen.

The question as to whether Swiss arbitration law provides for the
negative effect of competence-competence is not as straightforward
as under French arbitration law. As will be seen below, this is
mainly due to the Swiss Federal Supreme Court's introduction of a
bifurcation in the interpretation of arbitration agreements,
distinguishing between whether the arbitral tribunal has its seat in
Switzerland or abroad. Some comments will also be addressed to
the proposal to revise Article 7 SPILA currently pending before the
Swiss Parliament, which will have significant effects on the principle
of competence-competence under Swiss law.

[1]. Partial Adoption of the Negative Effect of Competence-
Competence in Swiss Case Law

Under Swiss arbitration law, Article 186(1) SPILA stipulates the
principle of competence-competence in its positive effect. The
wording of Article 186(1) SPILA, however, does not allow a
presumption as to the incorporation of the negative effect of
competence-competence into the Swiss arbitration law. The recently

introduced Article 186(1bis) SPILA(226) furthermore empowers the
arbitral tribunal to decide on its page "40" jurisdiction regardless
of whether an action on the same matter and between the same
parties is already pending before the national courts and provided
that there are no serious reasons why the arbitral proceedings
should be stayed.

The Swiss Federal Supreme Court, however, sheds more light on
whether the negative effect of competence-competence is applied
under Swiss law, since it has introduced in its case law a distinction
in the scope of review regarding arbitration agreements depending on
whether the arbitral proceedings take place in Switzerland or abroad.

Where the arbitration to which the arbitration agreement gives rise is
seated in Switzerland, the arbitration defence is to be invoked before
Swiss courts in accordance with Article 7 SPILA; Article II(3) New
York Convention, by contrast, applies only where the national court
seised and the place of arbitration are not situated in the same

country.(227) The Swiss Federal Supreme Court has consistently
held that the scope of review of an arbitration agreement's validity in
application of Article 7 SPILA is limited to the arbitration-friendly

approach of a prima facie review.(228) In other words, Swiss case law
has introduced the negative effect of competence-competence by
limiting the review of the arbitration agreement's validity by the Swiss
courts to a prima facie examination if the arbitral tribunal is seated in
Switzerland, thereby partially paralleling the approach taken by the

French courts.(229) In contrast to the scope of review under Article 7
SPILA, the examination of an arbitration agreement under Article

II(3) New York Convention is open to a comprehensive review.(230)

The reasons given by the Supreme Court to justify the bifurcation of
the scope of review of an arbitration agreement are the following:
firstly, the Swiss Federal Supreme Court argues that Article II(3)
New York Convention calls for a full review of the arbitration

agreement.(231) Secondly, the Supreme Court holds that a prima
facie review of an arbitration agreement is only admissible where a
Swiss state court has the final say on the arbitral tribunal's

jurisdiction.(232) Put differently, where the place of arbitration is
outside Switzerland, the Swiss Federal Supreme Court cannot be
called upon to adjudicate on a challenge against the final award and
hence does not have the last word as regards page

"41" jurisdictional disputes.(233) Consequently, a full review of the
arbitration agreement seems to be more adequate.

The Swiss Federal Supreme Court's case law has prompted
criticism by several commentators: it is argued that the wording of
Article 7 SPILA does not suggest a prima facie review, and
furthermore a party's right to have the case dealt with by a national
court should be denied only based on a full review of the arbitration

agreement's requirements under Article 7 SPILA.(234) The distinction
made between the scopes of review when applying Article 7 SPILA
or Article II(3) New York Convention, in addition, cannot be justified

by the wording of these provisions.(235) Article II(3) New York
Convention, furthermore, is neutral as regards the scope of review to
be applied by a national court when interpreting an arbitration

agreement's validity.(236) It has also been argued that the criteria
according to which this distinction is made, i.e. where the seat of
the arbitral tribunal is located, is not always determinable without

any doubt.(237) It is furthermore held that the first instance court's
decision declining jurisdiction based on a summary review cannot be
subsequently corrected by the Swiss Federal Supreme Court in

setting aside proceedings against a decision of the arbitrators.(238)

In addition, the Swiss courts will rule again on the arbitrators'
jurisdiction at the enforcement stage, if the seat of the arbitration
was abroad; hence the different levels of review are not justified by
the Swiss Federal Supreme Court's competence over judicial control
of the arbitration agreement in setting aside proceedings where the

situs of arbitration was in Switzerland.(239) The solution chosen by
the Swiss Federal Supreme Court might also result in two negative
decisions on jurisdiction, which risks that the parties have both
proceedings before national courts and an arbitral tribunal denied:
this worst-case scenario might materialise when the national court
declines jurisdiction based on a summary examination of the
arbitration agreement (assuming that a full review would have
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revealed the arbitration agreement's invalidity and therefore the
national court's competence), while the arbitral tribunal seised
second also declines jurisdiction by virtue of an unfettered review of

the agreement to arbitrate.(240) Poudret and Besson convincingly
conclude that there is “no good reason to interpret the New York
Convention, Art. II and SPILA, Art. 7 differently, even though their

respective fields of application differ.”(241) Berger and Kellerhals also
opine that Swiss courts should review the validity of an arbitration
agreement with unfettered powers, regardless of whether the
arbitration agreement provides for the arbitral tribunal's seat within

Switzerland or abroad.(242) It is furthermore held that the different
scopes of review applied to Article 7 SPILA and Article II(3) New
York Convention discriminate against parties who have page
"42" chosen an arbitral seat abroad and is, therefore, not in
accordance with the more-favourable-right-provision in Article VII(1)

New York Convention.(243)

Criticising the summary review of an arbitration agreement in general
terms, Poudret holds that the procedure to be followed under Swiss
law when limiting the national courts' review of the arbitration
agreement to a prima facie test is rather cumbersome compared to
when national courts are entitled to comprehensively review arbitral
agreements: firstly, the national court decides that the arbitral
tribunal is competent after a prima facie examination of the
arbitration agreement; secondly, the arbitral tribunal determines that
it has jurisdiction; thirdly, the party opposing arbitration may
challenge the arbitral tribunal's decision on jurisdiction or, if the
arbitral tribunal refuses to give a preliminary award on jurisdiction,
the final award before the national court that has the last word as to

the arbitrators' authority.(244) A comprehensive review of the
arbitration agreement by the national court right at the beginning of

the arbitration could have rendered this intricate process futile.(245)

The authors in favour of the negative effect of competence-
competence, however, advocate the national courts' prima facie
review of the arbitration agreement and hence also favour extending
the prima facie examination to the international context where

Article II(3) New York Convention is applicable.(246)

In conclusion, the negative effect of competence-competence has
been introduced to date only partially by the Swiss Federal Supreme
Court's case law as regards the review of arbitration agreements
where the arbitral tribunal has or will have its seat within
Switzerland. Even though the opinions regarding whether the arbitral
tribunal should be given priority in determining its jurisdiction diverge
in Swiss legal doctrine, the reactions to the Supreme Court's case
law on this subject seem to agree that there is no just ground for the
unequal treatment of ‘domestic cases' in application of Article 7
SPILA and ‘international cases' in application of Article II(3) New
York Convention.

[2]. Proposal to Introduce the Negative Effect of Competence-
Competence into Swiss Law?

On 20 March 2008, an initiative(247) was filed by a member of the
Swiss National Council, Christian Lüscher, to add a second
paragraph to Article 7 SPILA that provides the following: “In
international matters, regardless of where the arbitral tribunal's seat
is located, the Swiss court seised shall not render a decision until
the arbitral tribunal has page "43" determined its own
jurisdiction, unless the Swiss courts conclude after a prima facie
review that there is no arbitration agreement between the

parties.”(248)

This amendment has been proposed with the aim of extending the
prima facie review of the arbitration agreement to cases where the
arbitral tribunal has its seat outside Switzerland and hence of

preserving the importance of Switzerland as an arbitration hub.(249)

The proposed revision, if accepted by Parliament, would lead to the
introduction of the negative effect of competence-competence into

statutory law.(250) In other words, a Swiss court should become
obliged to review an arbitration defence by way of a prima facie
examination not only if the arbitral tribunal had its seat within
Switzerland, but also if such seat were abroad.

In order to evaluate the initiative from a legal standpoint, two
commissions have been set up to appraise the initiative's content:
both the National Council's Commission (‘Kommission für
Rechtsfragen des Nationalrats') and the Commission of the Council
of Cantons (‘Kommission für Rechtsfragen des Ständerats')
recommended by a majority decision to reject the initiative. The
majority of the Commission of the Council of Cantons reasoned that
the situation where the arbitral tribunal has its seat outside
Switzerland and the arbitration agreement is invoked before Swiss
courts is already conclusively governed by Article II(3) New York
Convention; amending Article 7 SPILA in the proposed way would
therefore run counter to the priority given in Article 1(2) SPILA to
treaties under international law such as the New York Convention.
(251) The majority of the National Council's Commission further
argued that the abolition of Swiss courts' in-depth examination of
arbitration agreements would severely damage Swiss courts'

sovereignty.(252) In spite of the Commissions' recommendations, the
National Council allowed the initiative to go forward and the Council

of Cantons agreed to such procedure.(253) The time line to draft a
first proposal how to implement the initiative has been extended by
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the National Council to the summer session 2014.(254)

The petitioner's attempt to revise Article 7 SPILA is further rejected
by learned authors. It is argued that allowing the initiative could pose
the risk that both the national court and the arbitral tribunal could
render negative decisions on jurisdiction, thus leaving the parties in

a vacuum.(255) Berger furthermore criticises the procedure page
"44" chosen by the initiative: the revision of Article 7 SPILA as

proposed by the initiative would already be the second example(256)

of an isolated revision of the SPILA directed against the Swiss
Federal Supreme Court's case law as regards the coordination
between the national courts' and the arbitral tribunal's jurisdiction.
(257) With all due respect for Switzerland's arbitration-friendly legal
culture, such paternalistic behaviour of the Swiss legislator could
also be seen as undermining the reliability of the Swiss Federal

Supreme Court's case law in international arbitration.(258) Berger
moreover convincingly argues that the proposed revision of Article 7
SPILA (a) would not strengthen Switzerland's popularity as an
international arbitration hub, (b) would not reflect current trends in
international arbitration, and (c) would instead be disadvantageous to

companies domiciled in Switzerland.(259) The reasons given by
Berger will be briefly outlined, since they make the initiative's
weaknesses evident:

a. In light of the arbitration-friendly approach of the Swiss courts'
case law, a full review of an arbitration agreement does not
cause detriment to Switzerland's attractiveness as an arbitration
hub; the argument that the proposed revision of Article 7 SPILA
would give rise to an increase in the choice of Switzerland as the
seat to arbitrate is therefore unfounded.(260)

b. It is a fact that France is the only well-known arbitration
jurisdiction that has incorporated the negative effect of
competence-competence into its arbitration law;(261) Article II(3)

New York Convention does not call for such an interpretation.
There is no indication of a current trend in favour of the negative
effect of competence-competence.(262)

c. Where the Swiss courts are competent to hear actions on the
merits, which is most often the case where one party to the
dispute is domiciled in Switzerland, the introduction of the
negative effect doctrine (with the arbitral tribunal having its seat
abroad) is – unlike the status quo – most likely to disadvantage
the Swiss party: if the party domiciled abroad were to initiate
judicial proceedings before the Swiss courts due to an allegedly
pathological arbitration clause, the Swiss party raising the
exceptio arbitri has, to date, nothing to fear from the arbitration-
friendly Swiss courts' comprehensive examination of the
arbitration agreement, provided that the agreement is valid. In the
opposite case, however, where the Swiss party commences
court proceedings in Switzerland arguing that the arbitration
agreement is not valid, the foreign party – provided that Article 7
SPILA were revised in the proposed way – would only need to
show that a valid arbitration agreement between the parties
appears to exist, whereupon the Swiss court would need to stay
the page "45" court proceedings with immediate effect.(263)

In conclusion, it is precisely the Swiss party's right to invoke the
competence of the Swiss courts which is curtailed by the
proposed revision.

The Swiss Arbitration Association (ASA), in its consultation on the
proposed revision of Article 7 SPILA, has held that it generally
appreciates the proposal to harmonise the scope of review by the
Swiss courts when adjudicating on matters regardless of whether

the arbitral tribunal has its seat outside or within Switzerland;(264)

the abandonment of a full review of the arbitration agreement,
however, should not be agreed to unless the basis for accepting
jurisdiction by national courts has been harmonised on an

international level.(265) The jurisdictional provisions in the New York

Convention, however, are not fully standardised.(266) In addition, ASA
also criticises several aspects of the wording of the proposed Article
7(2) SPILA for lack of clarity and coordination, such as the legal
consequence of the court's ruling that the arbitral tribunal is
competent (i.e. the dismissal of jurisdiction under Article 7(1) SPILA
versus the stay of proceedings under the proposed Article 7(2)

SPILA).(267)

[D]. English Arbitration Act

English law does not have a long tradition of recognising the arbitral
tribunal's power to determine its own jurisdiction. The Arbitration
Act, however, explicitly stipulates the principle of competence-
competence. The extent to which this power is granted to the
arbitral tribunal in coordination with the national court's competence-
competence, and the role played by English case law in
coordinating jurisdiction, will be analysed in the following.

[1]. Principle of Competence-Competence in English Statutory
Arbitration Law

The positive notion of competence-competence is set out in section
30(1) Arbitration Act, which states that, unless otherwise agreed by
the parties, the arbitral tribunal may rule on its own substantive
jurisdiction, that is, as to whether there is a valid arbitration
agreement, whether the tribunal is properly constituted, and what
matters have been submitted to arbitration in accordance with the
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arbitration agreement. What strikes the reader is that the tribunal's
power to determine its own jurisdiction is not of a mandatory nature;

the parties are entitled to provide differently.(268)

The Arbitration Act contains several provisions that permit the
assumption that priority is not given to the arbitral tribunal to
determine its jurisdiction: there are, in page "46" principle, three
possibilities for the parties to have the issue of the arbitral tribunal's
jurisdiction considered by the national courts (excluding the
remedies at enforcement level):

– request a stay of legal proceedings based on a valid arbitration
agreement under section 9 Arbitration Act;

– apply for the determination of a preliminary point of jurisdiction
under section 32 Arbitration Act;

– apply for a declaration that there is no valid arbitration agreement
under section 72(1)(a) Arbitration Act.

In addition, it is of interest that section 9(5) Arbitration Act, which
deals with Scott v Avery clauses, i.e. arbitration clauses providing
that the making of an award is a condition precedent to the bringing
of legal proceedings, holds that such clauses are of no effect if the
court refuses to stay the proceedings and hence affirms its

jurisdiction to adjudicate the merits of the dispute.(269) This
paragraph indicates that agreements intending to impose the
negative effect of competence-competence on parties are not
enforceable if the court declares itself competent to deal with the
case.

Section 31(5) Arbitration Act holds that the tribunal may stay
proceedings whilst an application is made to the court under section
32; as regards applications to the national courts for the
determination of a preliminary point of jurisdiction, section 32(4)
Arbitration Act provides that unless otherwise agreed by the parties,
the arbitral tribunal may continue the arbitral proceedings and make
an award while an application to the court is pending. Even though
the two sections cited contain diverging options how the arbitral
tribunal may react in the event of proceedings pending before the
national courts, they show that the party opposing the tribunal's
jurisdiction may commence court proceedings on this subject
notwithstanding an already pending arbitration. Furthermore, under
section 72(1) Arbitration Act, a person alleged to be a party to
arbitral proceedings but which takes no part in the proceedings may
question, in court proceedings, whether there is a valid arbitration
agreement. Consequently, applications to the national courts may
be made by the party opposing arbitration even if arbitral
proceedings are already in progress; hence English arbitration law
does not seem to have incorporated the negative effect of

competence-competence.(270) Furthermore, court control of the
arbitration agreement is not limited to a prima facie review; national

courts have full powers of review.(271)

page "47"

[2]. Principle of Competence-Competence in Recent English
Case Law

Recent case law by the English courts, however, has given the
discussion on the arbitral tribunal's competence-competence a new
twist: the English courts originally took an interventionist approach
towards questions of arbitral jurisdiction and hence applied a
restrictive version of the principle of competence-competence; the
centre of gravity for determinations of the jurisdiction of arbitral
tribunals was the courts and the tribunal only played a supporting,

but minor role.(272) The English Court of Appeal, however, reversed
this attitude towards competence-competence in its landmark
decision Fiona Trust & Holding Corp and Others v Yuri Privalov and

Others (‘Fiona Trust’)(273) , where it was confronted with the
argument that the (separable) arbitration clause, like the contract,

wherein it was contained, had been rescinded for bribery.(274) The
Court of Appeal concluded that “it will, in general, be right for the
arbitrators to be the first tribunal to consider whether they have

jurisdiction to determine the dispute.”(275) This comment was
confirmed by the Court of Appeal in Republic of Kazakhstan v Istil
Group Inc: “A party which wishes to challenge the jurisdiction of

arbitrators must take the point before the arbitrators […].”(276)

Furthermore, the review of the arbitration agreement by the national
courts under section 72(1)(a) Arbitration Act has been limited in
Fiona Trust to cases where the arbitration clause is directly
impeached by a ground used to attack the invalidity of the main

contract.(277) The House of Lords upheld the Court of Appeal's

decision in its entirety.(278) With this kind of case law, the Court of
Appeal has sent a clear signal to the international arbitration
community that the English courts will grant arbitral tribunals with

their seat in England the ability to operate free of interference.(279)

The Court of Appeal in Fiona Trust, however, explicitly treated cases
where one party argues that an arbitration agreement has never
come into existence at all differently, insofar as these sorts of
issues would fall exceptionally to national courts to determine in the

first instance, rather than to arbitral tribunals.(280)

page "48"

In a more recent decision, Dallah Real Estate & Tourism Holding Co
v Ministry of Religious Affairs of the Government of Pak istan

(‘Dallah’)(281) , the English Supreme Court rejected Dallah's
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allegation that the arbitral tribunal's decision on jurisdiction should
be given strong evidential force, but held that the court had to make
an independent determination of the question whether there was an
arbitration agreement between the parties, since the arbitral
tribunal's own view of its jurisdiction has no legal or evidential value
other than to place the burden of proof on the party challenging

jurisdiction.(282) The Dallah decision hence clarifies that the notion of
competence-competence will not prevent a full and independent
rehearing of the arbitral tribunal's jurisdictional findings by a national

court.(283) The same notion of the competence-competence principle
was advocated by the Commercial Court in Excalibur Ventures LLC

v Texas Keystone Inc & Others (‘Excalibur’)(284) only recently,
where it was held that, notwithstanding the doctrine of competence-
competence, the English courts retain jurisdiction to determine the

issue as to whether there is a valid agreement to arbitrate.(285) This
case law, however, does not seem to be at odds with the reasoning
in Fiona Trust, since the Commercial Court in Excalibur was called
to decide on whether the defendants in the arbitral proceedings were
parties to the contract containing the arbitration agreement, i.e.,
whether the defendants had ever validly agreed to arbitration with

binding force.(286) Even though the reasoning given in Excalibur is
also seen as a partial return to the position on the arbitral tribunal's

competence-competence prior to the 1996 Arbitration Act,(287) the
Commercial Court's decision, in the author's opinion, is in line with
the previous case law strengthening the arbitral tribunal's power to
be the first to adjudicate on its jurisdiction as long as the challenge
does not concern the mere existence of the arbitration agreement.

In summary, recent case law has clarified that where an arbitration
has been commenced, the arbitral tribunal should decide on its

jurisdiction first;(288) however, cases where an issue regarding the
validity of the arbitration agreement is raised are treated differently.
(289)

page "49"

[E]. Comparative Conclusion

If not for the doctrine of competence-competence, an arbitral tribunal
would be forced to suspend its proceedings every time a party
challenged the tribunal's jurisdiction for whatever reason, and to refer
the jurisdictional matter to a national court for determination before

continuing the arbitral proceedings.(290) Consequently, the doctrine
of competence-competence may well be called a sacred principle of
international arbitration, pertaining to the very foundation of
arbitration as an independent dispute resolution mechanism.

The jurisdictions examined above have adopted the notions of the
principle of competence-competence to a different extent: whereas
the UNCITRAL Model Law and the German, the French, Swiss and
English arbitration laws all have incorporated the positive effect of
competence-competence empowering the arbitral tribunal to decide
on its own jurisdiction, these jurisdictions diverge as to the
implementation of the negative effect of competence-competence
granting the arbitral tribunal priority to decide on its jurisdiction. The
UNCITRAL Model Law and the German ZPO do not contain any
indication as to the implementation of such a priority rule. The
French arbitration law, by contrast, takes a firm stand in favour of
the negative effect doctrine, obliging the national courts to decline
their jurisdiction if the parties to the dispute have concluded an
arbitration agreement and have already commenced arbitral
proceedings. The Swiss and the English arbitration laws explicitly
consider the positive effect of competence-competence, while the
case law in these jurisdictions has made partial concessions to the
implementation of a priority rule in favour of the arbitral tribunal: the
Swiss Federal Supreme Court, on the one hand, has held that the
national courts are limited to a prima facie review of the arbitration
agreement where the arbitral tribunal has or is going to have its seat
within Switzerland; cases where the arbitration agreement provides
for a seat outside Switzerland are open to a comprehensive review
by the Swiss courts. English case law, on the other hand, has
developed a practice differentiating between whether the main
contract wherein the arbitration clause is contained is argued to be
invalid or whether a party argues that it never agreed to arbitration at
all; in the former situation, English case law has held that the
arbitral tribunal should be the first to determine its jurisdiction,
whereas in the latter case it is rather for the English courts to
adjudicate on the existence of an arbitration agreement. These
different systems of implementation show that the recognition of the
positive effect of competence-competence is uncontested, but that
the debate is rather evolving around the incorporation of the negative
effect of competence-competence. The concerns raised against the
negative effect doctrine as well as the possible benefits it is said to
create, will hence be dealt with below.

page "50"

[1]. Policy Considerations behind the Negative Effect of
Competence-Competence

Discussions on the implementation of the negative effect of
competence-competence often end with weighing the interests of an
early and binding conclusion by the national courts, on the one
hand, against the intrusion into the arbitrators' competence to

decide on their jurisdiction, on the other hand.(291) The decision in
favour of or against the implementation of the negative effect doctrine
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always entails a restriction of the national courts' or the arbitral
tribunals' equal right to competence-competence. In effect,
commentators advocating the implementation of the negative effect
of competence-competence hold that the negative effect does
nothing more than safeguard the arbitral tribunal's exercise of the

positive effect of competence-competence.(292) The other side of the
coin, however, is that the negative effect of the arbitral tribunal's
competence-competence annihilates the state court's positive
competence-competence when one of the parties invokes the

arbitration agreement in court proceedings.(293)

In order to consider the crucial factors in this appreciation of the
interests involved, it might be useful to identify the policy
considerations behind the negative effect doctrine.

The French law is attributed “un role pionnier”(294) for having
recognised and honoured the need to incorporate the negative effect
of competence-competence into its national statutory arbitration law.
The policy considerations for such incorporation are aptly described
by Gaillard and Savage:

– Prevention of dilatory tactics: if the national court's review of the
arbitration agreement is limited to a prima facie examination,
parties seeking to obstruct or to interfere with the progress of the
arbitration are discouraged from doing so. Behind this policy
consideration lies a clear preference for the smooth conduct of
the arbitral proceedings irrespective of any risk of having the
arbitrators wrongly retain jurisdiction in some cases and having
that decision reversed by the national courts several months or
years later.(295)

– Centralisation of litigation regarding the existence and validity of
the arbitration agreement before certain courts: in legal systems
that have adopted the negative effect of competence-competence,
the national courts cannot review the arbitration agreement until
the arbitral tribunal has rendered an award dealing with its
jurisdiction and the party opposing the tribunal's jurisdiction
challenges the award before the national courts; the state court
competent to page "51" hear such challenge is not generally
a commercial or civil court, but rather such litigation is normally
centralised before certain higher courts, such as the Court of
Appeal under French arbitration law(296) or the Swiss Federal

Supreme Court under Swiss arbitration law(297) .(298) In other

words, the courts competent to hear challenges to arbitral awards
are considered better suited to conduct a full review of an
arbitration agreement than any first instance court before which
the arbitration defence may be invoked.

These two policy reasons were considered most compelling by the
French legislator, even though the commercial interest in boosting
arbitration might also have played a decisive role. Behind the
considerations in favour of the priority and efficiency of arbitration
lies a high degree of trust in the arbitrators being the first to

adjudicate on their jurisdiction.(299) The different treatment of the
review of the arbitration agreement when a Swiss tribunal
adjudicates or has been chosen to adjudicate on the matter and
when a foreign arbitral tribunal does so, as has been established by
Swiss case law, might also be based on the different level of trust
conferred upon a foreign tribunal as opposed to a tribunal having its
seat in Switzerland. As a result, on a policy level, it might also
make a difference for the implementation of the negative effect
doctrine whether a jurisdiction has a long-standing tradition in
promoting and supporting arbitration, thereby building a relationship
of mutual trust between the national courts and arbitral tribunals.
Kaufmann-Kohler and Rigozzi conclude in this respect: “Dans le
régime actuel de l'arbitrage international, il nous apparaît juste
d'accorder cette confiance [la confiance que l'ordre juridique suisse
veut bien accorder au juge étranger] aux juridictions des Etats
membres de la Convention de New York  ou d'un autre traité sur la

reconnaissance et l'exécution des conventions d'arbitrage.”(300) It
might, however, be questioned whether the arbitrators' expertise and
reliability in all the New York Convention states is such as to justify
restricting national courts' review of an arbitration agreement in order
to grant an arbitral tribunal the priority to determine its jurisdiction.
(301)

In the same way, one could argue that if a jurisdiction's case law is
characterised by a consistently arbitration-friendly practice, the trust
in the national courts' case law is also likely to be such as to make
redundant the implementation of the negative effect of competence-
competence to safeguard the arbitration's efficiency. Having trust in
a judiciary conscious of the needs of arbitration and having a sound
respect for the smooth conduct of arbitral proceedings, the policy
considerations in favour of the negative effect doctrine mentioned
above can be reconciled simply by the fact that the page
"52" national courts are perfectly capable of reviewing arbitration
agreements in an arbitration-friendly manner without the need for the
circuitous referral to arbitration in the first place: court proceedings
initiated with the sole strategic purpose of delaying and obstructing
the arbitral proceedings, in spite of a valid arbitration agreement, will
be terminated by the national court declining jurisdiction and
referring the parties to arbitration. The centralisation of this kind of
litigation before certain courts, furthermore, would be preferable for
reasons of procedural efficiency, but would not constitute a
necessity as all the courts to an arbitration-friendly system should
share due respect for the smooth conduct of arbitration.

Ultimately, the policy considerations to be invoked will depend upon
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the premises on which a legal system is based: either the arbitral
tribunal is considered more apt to review the arbitration agreement
and is thereby given priority to determine its jurisdiction, or the
national courts are envisaged as ‘co-actors' to arbitral tribunals,
highly supportive of arbitration and hence also capable of fully
reviewing the validity of an arbitration agreement. In other words, the
question of whether the introduction of the negative effect of
competence-competence on a statutory basis is considered
beneficial very much depends on the relationship between national
courts and arbitral tribunals. If the national courts in a particular
jurisdiction share considerable respect for arbitration and their case
law reflects their arbitration-friendly approach, and is furthermore
characterised by efficient decision-making, the allocation of
jurisdiction between national courts and arbitral tribunals will prove to
be more efficient if national courts are entitled to conduct a full
review of an arbitration agreement's validity. In legal systems that
lack such mutual trust between the judiciary and arbitration,
implementation of the negative effect doctrine is most likely to be
considered more suitable to take a firm stand for arbitration.

[2]. Negative Effect of Competence-Competence: A Blessing or a
Curse?

The enhancement of efficiency is often part of the discussion
surrounding the negative effect of competence-competence: on the
one hand, it is argued that a full review conducted by the national
courts reduces the efficiency of arbitration, since the national courts'
decision on the validity of the arbitration agreement takes up
considerable time, and the party opposing arbitration may delay the
arbitral proceedings by invoking the invalidity of the arbitration
agreement before the national courts for merely strategic reasons.
(302) On the other hand, if the national courts seised of the merits of
the case are also entitled to rule immediately on the existence and
validity of the arbitration agreement, time and costs may be saved;
(303) if, in addition, an appeal against a court judgment deriving from
a full review of its jurisdiction is admissible, the page "53" matter

would be resolved once and for all.(304) In summary, the consecutive
duplication of proceedings (before the arbitral tribunal and the
respective national court) caused by the implementation of the
negative effect of competence-competence is both praised as a
barrier to merely obstructive behaviour by the party opposing
arbitration, which thereby contributes to the efficiency of the
arbitration, but also criticised for squandering the parties' funds and
time in the event that the arbitral tribunal was never competent.

Furthermore, as is often the case, arbitral tribunals are not obliged
to stay their proceedings if a party commences court proceedings
on the same subject matter. Hence, if the legal system has adopted
the negative effect doctrine, the national court will refer the parties to
the pending arbitration without fully reviewing the arbitration
agreement. One could therefore argue, on the one hand, that the
negative effect of competence-competence prevents the duplication
of proceedings before the national courts (in parallel to the
proceeding pending before the arbitral tribunal), thereby offering a

solution for the coordination of parallel proceedings.(305) It is argued
that such a priority of the arbitral tribunal to determine its jurisdiction
is furthermore preferable since it is independent of the litispendence
rule examining which adjudicatory body was seised first. The
arbitrators are further said to be more apt to assess certain
elements specific to the tribunal's jurisdiction, and court control

remains available after the tribunal has rendered an award.(306)

On the other hand, the negative effect of competence-competence
may give rise to subsequent court proceedings if the party opposing
the arbitration challenges the arbitral tribunal's decision on its
jurisdiction before the national courts. Such a deferred court review
of the arbitral tribunal's decision on jurisdiction might also be
considered critical as regards the effective protection of a party's

right of access to the courts.(307) This concern is most distressing in
view of parties that have never agreed to arbitrate, but are forced to
take part in a bogus arbitration at substantial time and expense and
to wait until the end of the arbitral proceedings to challenge

jurisdictional defects.(308) In particular in cases where the parties'
consent to arbitrate is in dispute – which is usually coupled with
complex issues, such as a group of companies, the assignment of
an arbitration agreement or the incorporation of an agreement to
arbitrate by reference – a prima facie examination will hardly enable
a national court to ascertain the validity of an arbitration agreement.
(309) Developing this thought further, page "54" it could be
argued that it might be more justifiable to give the arbitral tribunal
priority in determining its jurisdiction where the question arises
whether the dispute is covered by the scope of the arbitration
agreement, than where the existence or validity of the arbitration

agreement or the arbitrability of the dispute are controversial.(310)

From a practical point of view it might be questioned whether the
negative effect doctrine should also be applicable if the arbitral
proceedings have not yet been initiated. The problem in this
situation is the following: if the national judge refers the parties to
arbitration upon appearance of a valid arbitration agreement between
them, it would be for the party claiming before the national court and
thereby opposing arbitration to take the initiative for the constitution
of the arbitral tribunal in order to finally challenge the arbitral
tribunal's potentially positive decision on its jurisdiction before the

national courts.(311) Provided that one of the parties presents a
genuine challenge to the arbitral tribunal's jurisdiction based on a
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substantiated jurisdictional objection to the existence or validity of
the arbitration agreement and an arbitral tribunal has not yet been
constituted, it would be sensible for the national court to resolve the

objection on the merits.(312)

The comments made above lead to the conclusion that the negative
effect of competence-competence may, in terms of efficiency, be
interpreted as both a blessing and a curse.

[3]. Future Role of the Negative Effect of Competence-
Competence

Although the proliferation of the negative effect doctrine was once
relatively isolated, with the early advocates being French law and the
European Convention, more and more commentators are asserting

that this effect seems to be gaining increasing acceptance.(313)

When considering Swiss and English case law which held in favour
of the negative effect of competence-competence, at least under
certain circumstances and, in particular, when taking into account
the proposal for the revision of Article 7 SPILA in Switzerland, these
commentators might be proven right.

The author, however, holds that the implementation of the negative
effect of competence-competence as a clear-cut principle,
postponing the full review by national courts until after the arbitral
tribunal has decided on its jurisdiction in an arbitral award, is not
capable of doing justice to an efficient and just allocation of
jurisdiction between national courts and arbitral tribunals. The task
of coordinating jurisdiction between national courts and arbitral
tribunals should not be undertaken by a rigid principle, but the
solution should be flexible enough to answer, on a case-by-case
basis, the question as to which forum can most efficiently,
competently and fairly make the initial jurisdictional determination.
(314) For this purpose, it seems to be justified to page
"55" distinguish between cases where the validity of the underlying
contract and the cases where the existence or validity of the
arbitration agreement is challenged. In other words, where there is a
credible dispute regarding the existence, validity or legality of an
arbitration agreement, access to the national courts should be

available before a party proceeds to arbitration.(315) When trying to
translate this proposal of an adequate means of allocating
jurisdiction between national courts and arbitral tribunals into the
practice of a jurisdiction examined above, the case law developed in
England comes closest to making the allocation of jurisdiction not
contingent upon fixed parameters, but differentiating between the
objections made by the parties in the spirit of a just and efficient
decision-making process. The approach advocated is aptly worded
by Born: “Both arbitral tribunals and national courts have the
competence to consider jurisdictional objections and the timing and
nature of their respective decision-mak ing processes and decisions
should rest on considerations of efficiency, fairness and
competence, rather than being defined by absolute

categorizations.”(316)

It therefore remains to be seen whether the sharp edges of the
principle of competence-competence with its negative effect will, in
practice, eventually be rounded by case law or by legislative projects
to come.

§2.03. Competence-Competence and the Brussels and Lugano
Regime

Since the jurisdictions examined above are either Member States of
the European Union, and thereby have adopted the Brussels
Regulation, or contracting states of the Lugano Convention, it will be
analysed in this section first how the Brussels Regulation and the
Lugano Convention influence the allocation of jurisdiction between
national courts and arbitral tribunals, and second how the revised
Brussels Regulation affects the coordination of jurisdiction at the
interface of litigation and arbitration.

The Brussels Regulation is directly applicable in the Member States
of the European Union, according to Article 288(2) of the Treaty on

the Functioning of the European Union(317) . The Lugano Convention,
which is also directly applicable in Switzerland, mirrors the

provisions of the Brussels Regulation.(318) Since the Brussels
Regulation and the Lugano Convention are parallel conventions, the
comments to be made with regard to their scope of application
pertain to both of them, unless explicitly stated otherwise.

[A]. Arbitration Exception

Arbitration is excluded from the scope of application of both the
Brussels Regulation and the Lugano Convention (Article 1(2)(d)
Brussels Regulation/Lugano Convention). page "56" This
provision is to be interpreted according to an independent

Regulation/Convention standard.(319) As far as the legislative history
of the Brussels Regulation is concerned, the Treaty establishing the
European Economic Community (EEC) signed in Rome in 1957

(‘Rome Treaty’) provided in Article 220 paragraph 4(320) that the
Member States are to enter into negotiations with each other with a
view to securing the simplification of formalities governing the
reciprocal recognition and enforcement of judgments of courts or
tribunals and of arbitration awards. Over a decade later, the 1968
Brussels Convention on Jurisdiction and the Enforcement of
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Judgments in Civil and Commercial Matters (‘Brussels Convention’)
dealt with the jurisdiction and enforcement of court judgments only

and went as far as excluding arbitration as a whole.(321) This
amounted clearly to a departure from the uniform regime intended by

Article 220 of the Rome Treaty.(322)

The arbitration exclusion was motivated (originally in the context of
the Brussels Convention, which was replaced by the Brussels

Regulation)(323) by the existence of many international treaties on
arbitration, and particularly the New York Convention, because
almost all Member States of the European Union had meanwhile

become parties to this Convention.(324) The arbitration exception
makes it clear that any conflict with existing international

agreements on arbitration was to be avoided.(325) The exclusion of
arbitration was further maintained when the Brussels Convention
was transformed from a multilateral treaty to an EU Regulation in

2000.(326)

Citing the New York Convention as the justification for the exclusion
is not convincing, firstly, in terms of the scope of the Convention,
since it is less concerned with jurisdiction and more with the

recognition and enforcement of foreign arbitral awards.(327)

Secondly, the reasoning behind the full-scale exclusion of arbitration
from the Brussels and Lugano regime is not convincing in view of the
ECJ's case law on the interface between the Brussels Regulation
and arbitration.

page "57"

[1]. ECJ’s Case Law with a Connection to Arbitration

There are, in principle, three scenarios at the interface between
court litigation and arbitration in which the ECJ has, to date, had to
decide whether the arbitration exception is applicable: the
admissibility of ancillary matters to arbitration proceedings under the
Brussels Regulation, the applicability of the Brussels Regulation to
provisional measures applied for by a party to an arbitration and, last
but not least, the question as to whether a national court within the
Brussels regime is entitled to grant injunctive relief to prohibit a
parallel action aimed at sabotaging an arbitration.

[a]. Ancillary Proceedings: The Marc Rich Case

One of the first cases where the ECJ had to decide on a dispute
relating to the interface between arbitration and court proceedings
(under the Brussels Convention) was the case of Marc Rich and Co.

AG v Società Italiana Impianti PA(328) (‘Marc Rich’).

[i]. Facts of the Case

The dispute arose out of a sales relationship between Marc Rich and
Co. AG (‘Marc Rich and Co’) and Società Italiana Impianti PA
(‘Società Italiana’). According to the contract, Società Italiana was
obliged to deliver crude oil to Marc Rich and Co. After the delivery
was made to Marc Rich and Co, the latter claimed that the oil was
contaminated. Società Italiana consequently brought proceedings
before an Italian court seeking a declaration that it was not liable
towards Marc Rich and Co. Relying on the existence of the
arbitration clause in the sales contract, Marc Rich and Co
challenged the jurisdiction of the Italian court and initiated arbitration
proceedings before the London Court of International Arbitration.
Società Italiana, however, refused to participate in this arbitration;
Marc Rich and Co, therefore, applied to the High Court of Justice in
London for the appointment of an arbitrator on behalf of Società
Italiana. The High Court held that the Brussels Convention did not
apply to the request of Marc Rich because the Convention's Article
1(4) excludes arbitration from its scope. On appeal, the Court of
Appeal decided to stay the proceedings and to refer to the ECJ for a
preliminary ruling on the question as to whether the arbitration
exception in the Convention extended to litigation or judgments
where the initial existence of an arbitration agreement is in issue.
(329)

[ii]. Reasoning and Comments to the Case

The ECJ made the general remark that, by excluding arbitration from
the scope of the Brussels Convention – on the grounds that it was
already covered by international page "58" conventions – the
Member States intended to exclude arbitration in its entirety,
including proceedings brought before national courts in an arbitration

context.(330) Regarding the request for the appointment of an
arbitrator before a national court, the ECJ concluded that such an
application is a measure for setting arbitration proceedings in motion
and hence comes within the sphere of arbitration covered by the

exclusion in the Brussels Convention.(331) The Marc Rich judgment,
therefore, settled that the Brussels Convention (now Brussels
Regulation) is not applicable in respect of arbitration proceedings
and is also not applicable to court proceedings relating to arbitration.
(332)

The Marc Rich case is, furthermore, a principal ruling regarding the
qualification of ancillary proceedings that are connected to
arbitration proceedings: “If, by virtue of its subject-matter, such as
the appointment of an arbitrator, a dispute falls outside the scope of
the Convention, the existence of a preliminary issue which the court
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must resolve in order to determine the dispute cannot, whatever that

issue may be, justify application of the Convention.”(333) So, even
the preliminary question as to whether a valid arbitration clause had
been concluded between Marc Rich and Co and Società Italiana,
which would have prejudged whether Marc Rich and Co was entitled
to commence arbitration proceedings and thus apply for the
appointment of an arbitrator at all, fails to legitimate the application
of the Brussels Convention if the subject matter of the dispute
concerns arbitration.

The ECJ, however, gave no guidance as to how the issue of the
existence or validity of an arbitration agreement is to be assessed

under the Brussels Convention on a stand-alone basis.(334) The
Schlosser Report on the Brussels Convention in 1978 considered a
judgment determining whether an arbitration agreement is valid or

not as falling outside the Brussels Convention.(335) The Evrigenis
Kerameus Report on the accession of Greece to the Brussels
Convention in 1982, however, took the view that the verification of the
validity of an arbitration agreement as an incidental question raised
by a litigant in order to contest the jurisdiction of the court seised
under the Brussels Convention must be considered as falling within

its scope.(336) In its opinion on the Marc Rich case, Advocate
General Darmon relied on the Schlosser Report and concurred that,
if the existence of the arbitration agreement were the principal issue,
the dispute should fall outside the scope of the Brussels Convention.
(337) The ECJ, accordingly, decided the Marc Rich case on the basis
that the principal issue at stake page "59" was the appointment
of an arbitrator, and therefore the dispute fell under the arbitration

exception of the Brussels Convention.(338)

[b]. Provisional Measures: The Van Uden Case

In the case Van Uden Maritime BV v Kommanditgesellschaft in

Firma Deco-Line and another(339) (‘Van Uden’), the ECJ had another
opportunity to interpret and define the applicability of the arbitration
exception in the Brussels Convention.

[i]. Facts of the Case

The German company, Kommanditgesellschaft in Firma Deco-Line
and another (‘Deco-Line’), and the Dutch company, Van Uden
Maritime BV (‘Van Uden Maritime’), entered into a charter
agreement containing an arbitration clause. When Deco-Line failed
to pay the charter hire as agreed in the contract, Van Uden Maritime
commenced arbitration proceedings in the Netherlands. As Deco-
Line was reluctant to appoint an arbitrator, Van Uden Maritime
sought an order from the President of the Rechtbank (District Court)
Rotterdam against Deco-Line for payment of the outstanding charter
hire. The President of the Rechtbank Rotterdam partially granted the
relief sought by Van Uden Maritime. On appeal by Deco-Line, the
Regional Court of Appeal quashed that order. A further appeal
against that decision was eventually brought before the Hoge Raad
der Nederlanden, which stayed the proceedings and requested a
preliminary ruling by the ECJ, inter alia, on the question as to
whether the competent Dutch court had jurisdiction to rule on the
application for interim relief, despite the fact that arbitration

proceedings had already been initiated between the parties.(340)

[ii]. Reasoning and Comments to the Case

The ECJ held that, fundamentally, the Brussels Convention does not
apply to judgments determining whether an arbitration agreement is
valid or not, or to proceedings and decisions concerning applications
for the annulment, amendment, recognition and enforcement of
arbitration awards. Furthermore, jurisdiction to order the parties not
to continue the arbitration proceedings cannot be based on the
Brussels Convention. Also excluded from the scope of the Brussels
Convention are proceedings ancillary to arbitration proceedings,
such as the appointment or dismissal of arbitrators, the fixing of the
place of arbitration or the extension of the time limit for making

awards.(341) The page "60" ECJ, however, did not consider
provisional measures as ancillary, but saw them as being parallel to

the main proceedings and intended as measures of support.(342)

With regard to the status of provisional measures in support of
arbitration proceedings, the ECJ opined that they do not concern
arbitration as such but serve to protect a wide variety of rights; their
nature was thus considered dependent on the nature of the rights

that they protect.(343) This finding led the ECJ to conclude that,
where the subject matter of an application for provisional measures
relates to a question covered by the scope of the Brussels
Convention, the Convention is applicable and may confer jurisdiction
on the court hearing that application, even where proceedings have
already been commenced on the substance of the case and even

where those proceedings are to be conducted before arbitrators.(344)

In summary, the ECJ confirmed in the Van Uden judgment that the
crucial and decisive factor for determining the applicability of the
Brussels Convention is the subject matter at the heart of the
proceedings; in other words, where the application for provisional
measures is made in support of the contractual claim in a civil and
commercial matter – as opposed to the conduct of arbitration
proceedings – jurisdiction may be based on the Brussels

Convention.(345)

[c]. Parallel Proceedings: The West Tankers Case
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The ECJ's case law regarding the interface between the Brussels
Regulation and arbitration eventually culminated in the dispute
Allianz SpA, formerly Riunione Adriatica di Sicurtà SpA and

Generali Assicurazioni Generali SpA v West Tankers Inc.(346)

(‘West Tankers').

[i]. Facts of the Case

The facts of the West Tankers case are the following: a vessel
owned by West Tankers Inc. and chartered by Erg Petroli SpA
(‘Erg’) collided in Italy with a jetty owned by Erg and caused
damage. The charter agreement between West Tankers Inc. and Erg
contained a clause providing for arbitration in London. After having
claimed compensation from its insurers Allianz SpA (‘Allianz’) and
Generali Assicurazioni Generali SpA (‘Generali’), Erg initiated
arbitration proceedings in London against West Tankers Inc. for the
excess. Allianz and Generali, having paid Erg the compensation
under the insurance policies, meanwhile brought proceedings
against West Tankers Inc. in Italy page "61" before the Tribunale
di Siracusa to recover the amount paid to Erg. West Tankers Inc.,
however, challenged the Italian court's jurisdiction based on the
arbitration clause contained in the charter agreement with Erg. In
parallel, West Tankers Inc. brought proceedings before the High
Court of Justice of England and Wales, seeking a declaration that
the dispute between itself and Allianz and Generali was to be settled
by arbitration and, at the same time, sought injunctive relief
restraining Allianz and Generali from pursuing any proceedings other
than arbitration and requiring them to discontinue the court
proceedings commenced. The High Court granted West Tankers
Inc. injunctive relief and thus ordered an anti-suit injunction against
Allianz and Generali. The latter appealed against that judgment to

the House of Lords.(347) The House of Lords decided to stay its
proceedings and to refer the following question to the ECJ for a
preliminary ruling: “Is it consistent with Regulation No 44/2001 for a
court of a Member State to make an order to restrain a person from
commencing or continuing proceedings in another Member State on
the ground that such proceedings are in breach of an arbitration

agreement?”(348)

[ii]. Reasoning and Comments to the Case

The ECJ, thus, first had to determine whether the dispute fell within
the scope of the Brussels Regulation at all; it confirmed the
judgment given in the Van Uden case and reiterated that the subject
matter of the proceedings, i.e. the nature of the rights which the
proceedings in question serve to protect, is solely decisive for
qualifying the dispute as falling within or outside the Brussels
Regulation. Proceedings which are aimed at the granting of an anti-
suit injunction (in protection of an arbitration agreement) cannot,

therefore, come within the scope of the Brussels Regulation.(349)

The ECJ, however, went on in the West Tankers case to emphasise
that, even though proceedings might not fall within the scope of the
Brussels Regulation, they might nevertheless have consequences
which undermine the effet utile of the Regulation; this is, for
example, the case where such proceedings prevent a court of
another Member State from exercising the jurisdiction that the

Brussels Regulation confers upon it.(350) Through this analysis, the
ECJ introduced an additional test when examining the scope of
application of the Brussels Regulation, namely one of guaranteeing

the effectiveness of the European judicial system.(351)

Consequently, the ECJ examined whether the proceedings brought
by Allianz and Generali against West Tankers Inc. page
"62" before the Tribunale di Siracusa came within the scope of the

Brussels Regulation;(352) if answered in the affirmative, the Brussels
Regulation would confer the right on the Italian court to decide on its
own jurisdiction.

The ECJ followed Advocate General Kokott's opinion and found that
if the subject matter of the dispute, such as a claim for damages,
comes within the scope of the Brussels Regulation, a preliminary
issue concerning the applicability of an arbitration agreement,
including in particular its validity, is also covered by the Regulation.
(353) The Brussels Regulation was thus considered applicable for
assessing the objection of a lack of jurisdiction based on the
existence of an arbitration agreement raised by West Tankers Inc.
before the Tribunale di Siracusa, and it was thus exclusively for that
Italian court to rule on the objection and, at the same time, on its

own jurisdiction.(354) Consequently, the anti-suit injunction sought by
West Tankers Inc. before the High Court of Justice would have
prevented the Tribunale di Siracusa from ruling on the applicability of
the Regulation to the dispute and that would have meant depriving a
Member State's court of its power – bestowed upon it by the

Brussels Regulation – to rule on its own jurisdiction.(355) Such an
anti-suit injunction would have run counter to the trust which the
Member States accord one another's legal systems and judicial
institutions and which also forms the basis of the system of

jurisdiction under the Brussels Regulation.(356) If the mere referral to
an arbitration agreement existing between the parties to a dispute
were to justify ordering an anti-suit injunction against a Member
State's court, the party arguing that the arbitration agreement is
void, inoperative or incapable of being performed would thus be
barred from access to the Member State's court and thereby from a
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judicial protection to which it is entitled under the Brussels

Regulation.(357) The sole fact that an arbitration agreement had been
invoked in the proceedings did not, therefore, trigger the application

of the arbitration exception.(358) The ECJ further added that this
conclusion is also supported by Article II(3) New York Convention,
as this provision provides that the court of a contracting state will
only refer the parties to arbitration at the request of one of the
parties and only if it finds that the arbitration agreement is not null,

void, inoperative or incapable of being performed.(359)

In summary, the application for an anti-suit injunction, as a principle,
is not covered by the Brussels Regulation, since such a request has
at its heart the support of page "63" the conduct of arbitration
proceedings. If such proceedings are, however, to affect major
objectives of the Brussels Regulation, such as the Member States'
right to decide on their own jurisdiction, they are not compatible with

the Brussels Regulation.(360) Consequently, the ECJ introduced a
two-step test to be applied to determine the scope of the arbitration
exception under the Brussels Regulation: the first step being
whether the court proceedings fall within the scope of the Brussels
Regulation (‘subject matter test’), and the second step being
whether the effects of such proceedings undermine the effectiveness

of the system established by the Regulation.(361) Hence, if the
subject matter of a dispute is not covered by the scope of the
Brussels Regulation, but happens to violate a basic principle
pertaining to the very core of the Brussels Regulation, such
proceedings may nevertheless be inadmissible under the Brussels
Regulation. It is hence striking that the ECJ in West Tankers also
extended the ambit of the Brussels Regulation by applying the effet

utile test to the English proceedings.(362) As a result, one could
conclude that the ECJ placed more significance on the Member
States' courts' power to rule on their own jurisdiction than on the
order of a procedural instrument to avoid parallel proceedings. But
what is more serious is the practical consequence that this ruling

makes it possible to ‘torpedo’(363) proceedings and may thus lead to
a race to obtain and enforce an award before such time as the court
dealing with a claim on the merits can decide on the validity of the

arbitration agreement.(364) The possible impact of the West Tankers
decision is even considered to be sufficiently grave as to reduce
confidence in arbitration in Europe, since parties see that agreed
procedures can be circumvented and the chosen mechanism of

dispute resolution may be replaced.(365)

[2]. Interim Conclusion

It can be assumed from the ECJ's case law on the interface between
the Brussels Convention/Regulation and arbitration that the ECJ
accepts the possibility that parallel judicial and arbitral proceedings
may be raised in developing a clear strategy of non-interference with

arbitration.(366) The absolute exclusion of arbitration in the page
"64" Brussels Regulation cannot, however, be justified by the
adoption of the New York Convention, which deals with the
recognition and enforcement of arbitral awards and much less with

the jurisdiction of national courts and arbitral tribunals.(367) In the
words of Veeder: the New York Convention is no sacred cow and
cannot, therefore, exclude any attempt to reform the Brussels

Regulation and the Lugano Convention.(368)

The categorical exclusion of arbitration from the scope of the
Brussels Regulation and the Lugano Convention is dissatisfactory;

this can be illustrated by the example of ‘torpedo’ claims:(369) if the
respondent in arbitration proceedings challenges the arbitral
tribunal's jurisdiction and aims at obstructing the arbitration, he
might intend to seise the least expeditious national court to delay
the proceedings as long as possible. As long as the relevant law
applicable at the place of the seised court does not grant priority to
the arbitral tribunal for determining its own jurisdiction, the
respondent might succeed in impeding the arbitration proceedings.
No remedy can be found in the New York Convention either, since it
does not grant priority to the arbitral tribunal and does not contain a

lis pendens mechanism.(370) Likewise, the ECJ in its West Tankers
decision has given more weight to safeguarding the principle of
judicial protection in favour of the Member States' courts than to
preventing the ‘torpedoing’ of international arbitration by parallel court

actions.(371)

Furthermore, the ECJ has taken the view in its case law that the
applicability of the Brussels Regulation depends on the nature of the
subject matter; in other words, if the subject matter of the dispute
falls within the scope of the Regulation, a preliminary issue outside
its scope will not preclude the application of the Brussels

Regulation.(372) The criteria to determine whether the dispute is
covered by the Brussels Regulation, however, require an intricate
distinction to be made between principal and preliminary issues,
which is not easy to draw and which, moreover, largely depends on

national procedural law.(373)

As is evident, the ECJ plays an extremely important role in
interpreting the Brussels Regulation, but its decisions do not have

legislative power.(374) It is desirable for certain specific case
constellations concerning the interface between the Brussels and
Lugano regime, respectively, and arbitration to be addressed by
future conventions, not for the sake of regulating arbitration, but to
ensure a smooth interplay between the national courts' jurisdiction

and arbitral proceedings.(375) Furthermore, amending the text of the
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Brussels Regulation is politically less difficult and more likely to
produce a page "65" uniform regime than the haphazard,
piecemeal and inconsistent solutions to be worked out by different

national courts, even if they are assisted by the ECJ.(376)

Based on the current wording of Article 1(2)(d) Brussels Regulation
and the Lugano Convention as well as on the ECJ's case law in this
respect, the arbitration exclusion is interpreted strictly. It is,
therefore, assumed in the context of this book that the Brussels and
Lugano regime is not applicable where arbitration is at the core of
the proceedings brought before the Member States' courts.

[B]. Recast Brussels Regulation

The arbitration exception in the Brussels Regulation is said to cause
severe incompatibilities as far as the jurisdiction of courts and
arbitrators and the enforcement of court judgments and arbitral

awards are concerned.(377) There has been no uniform allocation of
jurisdiction in proceedings ancillary to or supportive of arbitration
proceedings to date; in addition, the recognition and enforcement of
judgments given by courts in disregard of an arbitration clause is

uncertain.(378) It was therefore long overdue for the Member States
to acknowledge their responsibility to negotiate the role of arbitration
within the Brussels regime.

[1]. Historic Development of the Recast Brussels Regulation

Article 73 Brussels Regulation holds that no later than five years
after the entry into force of the Regulation, the Commission is to
present to the European Parliament, the Council and the Economic
and Social Committee a report on the application of the Brussels
Regulation and submit any proposals for adaptations, if need be.
Before the Commission submitted any comments on the Brussels
Regulation, the Report on the Application of Regulation Brussels I in
the Member States was released in 2007 by Prof. Dr. Burkhard
Hess, Prof. Dr. Thomas Pfeiffer and Prof. Dr. Peter Schlosser
(‘Heidelberg Report’). The Heidelberg Report suggested deleting the

arbitration exception completely;(379) to deal with the problem of
parallel proceedings and conflicting judgments, the authors
proposed giving priority to a Member State's court which is seised to
grant declaratory relief in respect of the existence, the validity and/or
the scope of the arbitration agreement at the designated place of

arbitration.(380)

It was not five years after the entry into force of the Brussels
Regulation, but around eight years later, that the Commission
presented the Green Paper on the Review page "66" of Council
Regulation (EC) No 44/2001 on Jurisdiction and the Recognition and

Enforcement of Judgments in Civil and Commercial Matters(381) . On
14 December 2010, the Commission finally released its proposal on

how to amend the Brussels Regulation.(382) In a nutshell, the
Commission's Proposal suggested that a ‘priority rule’ be introduced
in favour of arbitral tribunals or the Member States' courts at the seat
of the arbitration when the existence, the validity or the effects of the
arbitration agreement are in question; the suggested draft Article
29(4) did not hold that the court at the seat or the arbitral tribunal
need to be seised first, but that the priority rule would have been

activated once these adjudicatory bodies had been seised.(383) The
Commission's Proposal, however – in addition to the criticism

proffered in legal doctrine(384) – did not gain the support of the
European Parliament and the Council and was finally dropped. The
final text of the revised Brussels Regulation was published in the
Official Journal on 20 December 2012 and will enter into force on 10

January 2015.(385)

Considering the historic development of the Recast Brussels
Regulation, it may be observerd that the proposal to leave the
arbitration exception in Article 1(2)(d) as it is and only to add a
recital dealing specifically with the interface of litigation and
arbitration was preferable over a complete deletion of the arbitration
exception and a priority rule in favour of the arbitral tribunal's or the
seat court's determination of the arbitration agreement's validity. The
relevant recital in the Recast Brussels Regulation dealing with the
interface of litigation and arbitration will be outlined in the next
chapter.

[2]. Recital 12 Recast Brussels Regulation

With regard to the interplay of litigation and arbitration in the
Brussels regime, the Recast Brussels Regulation reinforces the
exclusion of arbitration in its new recital 12:

The recital first holds that “[n]othing in this Regulation should
prevent the courts of a Member State, when seised of an action in a
matter in respect of which the parties have entered into an
arbitration agreement, from referring the parties to arbitration, from
staying or dismissing the proceedings, or from examining whether
the arbitration agreement is null and void, inoperative or incapable of

being performed, in accordance with their national law.”(386) This part
of the new recital expressly acknowledges the Member States'
courts' duties under Article II(3) New York Convention. Likewise,
Article 73(2) Recast Brussels Regulation also provides that the
Regulation shall not affect the application of the New York
Convention.
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page "67"

Secondly, recital 12 of the Recast Brussels Regulation reveals a
change in the case law relevant under the currently effective
Brussels Regulation: “A ruling given by a court of a Member State
as to whether or not an arbitration agreement is null and void,
inoperative or incapable of being performed should not be subject to
the rules of recognition and enforcement laid down in this
Regulation, regardless of whether the court decided on this as a

principal issue or as an incidental question.”(387) This paragraph
overturns the rule developed in the West Tankers ruling that a
judgment as to an arbitration agreement's (in)validity falls within the
scope of the Brussels Regulation where it is determined as a
preliminary matter in a case whose main subject matter is covered

by the ambit of the Regulation.(388) The exclusion of judgments
ruling on the arbitration agreement's validity from the recognition and
enforcement scheme of the Recast Brussels Regulation is a very
welcome amendment, since it helps diminish the incentive for a race
to a judgment on the arbitration agreement's (in)validity by a Member
State court, which is possible under the existing Brussels regime.
(389) Even though it substantially reduces the appeal of tactical
litigation in the interface between court proceedings and arbitration
within the EU, recital 12(2) Recast Brussels Regulation does not
help to limit the risk of conflicting decisions being rendered and able
to be enforced within the EU. Furthermore, the Recast Brussels
Regulation seems instead to provide support for the existence of
parallel proceedings at the interface of litigation and arbitration. It
hence needs to be seen how the Recast Brussels Regulation is
reconcilable with the goal of minimising the possibility of concurrent
proceedings and of ensuring that irreconcilable judgments will not be
given in two Member States, as provided in the current recital 15
Brussels Regulation and recital 21 Recast Brussels Regulation.

Thirdly, the Recast Brussels Regulation holds in recital 12(3) that,
where a Member State court has concluded that an arbitration
agreement is invalid, such a finding should not preclude that court's
ruling on the merits of the dispute from being recognised or enforced
in accordance with the Regulation. This should, however, be without
prejudice to the competence of the courts of the Member States to
decide on the recognition and enforcement of arbitral awards based
on the New York Convention, which takes precedence over the

Regulation.(390) In other words, a Member State court may enforce
an arbitral award it considers valid under the New York Convention in
preference to a court judgment invoked under the Recast Brussels
Regulation. By way of an example, this means the following: an
Italian court declares the arbitration agreement invalid and renders a
judgment on the substance of the dispute, whereas an English court
holds that the same arbitration agreement is valid and hence refers
the parties to arbitration. The arbitral tribunal seated in England
renders an arbitral award conflicting with the Italian court judgment
on the merits. The court judgment and the arbitral award are then
sought to be enforced against the parties' assets in France. Both

page "68" the arbitral award and the inconsistent judgment by a
Member State court should – if there is no other ground to refuse
enforcement under the New York Convention or the Brussels
Regulation respectively – be enforceable before the French courts. In
such a situation, recital 12(3) Recast Brussels Regulation suggests
that the French courts may give preference to the arbitral award if
none of the grounds to refuse enforcement under Article V New York
Convention has materialised and hence they may deny enforcement
of the Italian court judgment on the merits. Even though it clarifies
the relationship between the Brussels Regulation and the New York
Convention, this amendment is highly likely to lead to a ‘race to an
award’. The application of this priority rule in favour of enforcement
under the New York Convention, in addition, is limited to situations
where an arbitral award has already been given and where the EU
judgment and the New York Convention award are simultaneously
invoked before the same Member State court. Developing the
example further, it is hardly imaginable that a party invoking the
English arbitral award in proceedings before the Italian courts where
the contradictory judgment was given will be successful with its
request for prioritised enforcement of the award. Hence, the problem
of irreconcilable decisions at the recognition and enforcement stage
does not appear to be fully solved by recital 12 Recast Brussels

Regulation.(391)

Last but not least, the ‘subject matter test’ in court proceedings
dealing with arbitration issues developed by the ECJ has been
confirmed and incorporated into secondary EU law in recital 12(4)
Recast Brussels Regulation, which explicitly stipulates that the
Regulation should not apply to any action or ancillary proceedings

relating to arbitration.(392) Furthermore, there is no indication that the
ECJ's ruling in West Tankers, introducing an effet utile test and
hence prohibiting the issuance of anti-suit injunctions against
Member States' courts, is being reversed by recital 12 Recast
Brussels Regulation.

[3]. Impact on the Lugano Convention

As regards the parallel Lugano Convention, the Recast Brussels
Regulation provides that it shall not affect the Lugano Convention.
(393) Article 2 of Protocol 3 to the Lugano Convention provides that if
the EU organs envisage the adoption of a legislative act entailing
provisions that would be inconsistent with the Convention, the
contracting states to the Convention will contemplate an amendment
of the Lugano regime. It remains rather doubtful that the clarification
of the exclusion of arbitration from the purview of the Brussels
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Regulation amounts to such an inconsistency. In any case, the
Lugano States remain free to decide whether they intend to adopt

the amendments to be made in the Brussels regime.(394) It may,
however, be assumed that as long as the changes of the Recast
Brussels Regulation have not been adopted by the Lugano page
"69" regime, the previous case law of the ECJ remains to be
considered when applying the Lugano Convention.

§2.04. Summary

The doctrine of competence-competence of the arbitral tribunal has
doubtlessly evolved to a principle of international law. Most national
statutory arbitration laws and institutional arbitration rules explicitly
recognise the positive effect of the arbitrators' competence-
competence; as far as the negative effect of competence-
competence is concerned, the acceptance of this doctrine is not
uniform in the European legal systems examined, even though a
certain tendency towards at least partial use of the negative effect
doctrine may be observed. The negative effect of competence-
competence harbours more potential for conflicts than the positive
effect of this principle since it pertains to the allocation of jurisdiction
between national courts and arbitral tribunals: even though the
implementation of the doctrine that the arbitrators are the first
(although not the sole) judges of their jurisdiction helps avoid
concomitant jurisdiction between national courts and arbitral
tribunals, it does not necessarily render the process of determining
jurisdiction more efficient. Furthermore, implementation of the
negative effect doctrine cannot be undertaken solely for its own
sake, but to a considerable extent depends on a particular
jurisdiction's interplay between its courts and arbitration as such and
therefore also amounts to a political choice.

In summary, even though implemented in different forms as regards
its scope, the principle of competence-competence constitutes the
basis for the simultaneous and independent determination of
jurisdiction of national courts and arbitral tribunals alike; it also
includes the potential of jurisdictional conflicts arising between
national courts and arbitral tribunals. The following two main
chapters will therefore be dedicated to the pleas and actions a party
may invoke either before national courts or before arbitral tribunals if
it intends to challenge the concomitant jurisdiction of these
adjudicatory bodies.

page "70"  
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Needless to say, the parties should, as early as when drafting the
arbitration agreement, strive to prevent the occurrence of parallel
proceedings before national courts; to this end, the unambiguous
wording of the arbitration agreement, in particular as regards the
clear and unmistakable determination of the seat of arbitration, is
essential. Nevertheless, such a straightforward and careful drafting
of arbitration clauses cannot prevent parallel proceedings from being
initiated entirely, but constitutes a means of reducing one source
from which parallel proceedings may originate.

In this section, the international practitioner's tool kit if national
courts and arbitral tribunals are simultaneously invoked to be
competent to hear one and the same case will be elaborated. The
challenges and pleas as to jurisdiction will be presented firstly as
those available before national courts and in a second chapter as
those available before arbitral tribunals.

The means of contesting jurisdiction might roughly be divided into
three categories: firstly, the pleas or actions directly challenging a
court's or a tribunal's jurisdiction due to a valid or invalid arbitration
agreement (exceptio arbitri, plea of lack of jurisdiction before the
arbitral tribunal, action for declaratory relief); secondly, the pleas
referring to a chronological priority rule, be it either because
proceedings were already pending before a court or an arbitral
tribunal (litispendence) or because a court or an arbitral tribunal has
already conclusively ruled on the same subject matter (res judicata);
and thirdly, as the most intrusive means, actions seeking to restrain
a court's or a tribunal's jurisdiction (anti-suit and anti-arbitration
injunctions).

The requirements and the effectiveness of the mentioned pleas and
actions to challenge the national court's or the arbitral tribunal's
jurisdiction will be examined as established in statutory arbitration
laws in a European context, as well as in the New page
"71" York Convention and the UNCITRAL Model Law insofar as they
contain relevant provisions.

This study will, however, not elaborate on the possibility of instituting
a damage claim based on the violation of a valid arbitration
agreement, since such an action is, strictly speaking, not directed
at contesting the national court's jurisdiction, but is rather a
measure of compensatory nature to which a party may resort – if the
damage is quantifiable at all – in order to alleviate the financial
burden imposed by parallel proceedings, and which may, at best,
exert some pressure on the continuation of the duplicative

proceedings.(395)

§3.01. Pleas and Actions to Be Invoked before National Courts

As discussed initially, proceedings before national courts may be
initiated either for tactical and dilatory reasons or based on an
honest and well-reasoned challenge of the arbitral tribunal's
jurisdiction. In the following chapters, the pleas and actions which a
party may raise before national courts to challenge jurisdiction will
be established, together with the procedural and substantive
requirements such pleas or actions must meet.

[A]. Exceptio Arbitri

If the parties to a dispute have concluded a valid and binding
arbitration agreement and one of the parties nevertheless
commences court proceedings or a party raises a counterclaim in
court proceedings which is covered by an arbitration agreement, the
party insisting on the enforcement of the arbitration agreement can
invoke the parties' agreement to arbitrate as a defence before the
national court. The arbitration defence may be invoked in court
proceedings if proceedings on the same subject matter and between
the same parties are already pending before the arbitral tribunal, but
also if such proceedings have not yet been initiated, provided that
the matter in dispute is subject to a valid arbitration agreement
between the parties. As a protective barrier between international
commercial arbitration and national court systems, it is a general
rule codified by the New York Convention, the UNCITRAL Model Law
and by most national arbitration laws that national courts seised in
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spite of a valid arbitration agreement are not competent to adjudicate
on such cases (unless the parties themselves have submitted to the
jurisdiction of the national court and have thereby waived their right
to invoke the arbitration defence). This study seeks to analyse in
this chapter what the party invoking the arbitration defence needs to
demonstrate and what the national courts' practice is regarding the
interpretation and enforcement of arbitration agreements.

page "72"

National courts may also review the arbitration agreement's validity
with actions in support of arbitration, i.e. when called upon to

appoint an arbitrator.(396) The national courts' practice of reviewing
arbitration agreements with such actions will, however, not be
subject of the following analysis.

[1]. Arbitration Defence in the New York Convention

Article II(1) New York Convention holds that each contracting state
shall recognise an agreement in writing under which the parties
undertake to submit to arbitration all or any differences which have
arisen or which may arise between them in respect of a defined legal
relationship, whether contractual or not, concerning a subject matter
capable of settlement by arbitration. This general acceptance of
arbitration agreements for disputes having at their core an arbitrable
issue has its logical consequence in Article II(3) New York
Convention: a national court of a signatory state seised of an action
in a matter in respect of which the parties have concluded an
arbitration agreement shall, based on Article II(3) New York
Convention, at the request of one of the parties, refer the parties to
arbitration, unless it finds that the arbitration agreement is null and
void, inoperative or incapable of being performed.

[a]. Basic Requirements

Article II(3) New York Convention is applicable to all court
proceedings in conflict with the jurisdiction of an already initiated
arbitration or a future arbitral tribunal, i.e. it is irrelevant whether

arbitral proceedings have already been commenced or not.(397) As
an exception hereto, this provision does not apply to court
proceedings for interim or provisional relief and to judicial
proceedings initiated in support of arbitration (such as an application

to remove an arbitrator).(398) The national court's obligation to refer
the parties to arbitration under Article II(3) New York Convention
applies equally to arbitration agreements providing for an arbitral
seat in the jurisdiction where litigation is initiated and to those

providing for an arbitral seat outside the jurisdiction concerned.(399)

According to the wording of Article II(3) New York Convention, a valid
arbitration agreement is not to be observed by the national courts on

their own initiative, but upon request of one of the parties only.(400)

The legislative history in this respect reveals that the delegate from
the United Kingdom proposed to add the words ‘of their own motion
or’ before ‘at the request of one of the parties'; this proposal that the
national court observe a valid arbitration agreement both ex officio
and upon a party's request, page "73" however, was

subsequently refused by the conference.(401) Since arbitration is
based on the principle of party autonomy, the parties should retain
the freedom to renounce any agreement to arbitrate concluded at an

earlier stage.(402) By asserting that the national court lacks
jurisdiction, the party invoking the arbitration agreement carries the
burden of proving that the arbitration agreement meets the formal
requirement of Article II(1) New York Convention (the agreement to
arbitrate needs to be in writing or based on an exchange of letters,
faxes or telegrams), that the arbitration clause is binding on the
parties, and that the subject matter of the dispute is within the

scope of the arbitration agreement.(403) Consequently, the onus
shifts to the party resisting arbitration to prove that the agreement is

null and void, inoperative or incapable of being performed.(404)

Article II(3) New York Convention does not provide for the form or the
time limit within which the party challenging the national court's

jurisdiction must invoke the arbitration agreement.(405) These

questions are hence determined by the law of the forum.(406)

Irrespective of different form and time requirements under the laws of
the contracting states, a party that submits its defence on the
merits without alleging the national court's lack of jurisdiction based
on a valid and binding arbitration agreement between the parties to
the dispute is generally presumed to have accepted the jurisdiction

of the national court to hear the case.(407)

[b]. Interpretation of the Validity of the Arbitration Agreement

General requirements for a valid arbitration agreement are the ones
mentioned in Article II(1) and (2) New York Convention: the dispute
must have arisen in respect of a defined legal relationship, the
subject matter of the arbitration agreement must be capable of
settlement by arbitration, and the arbitration agreement must be in
writing. As far as the interpretation of the arbitrability requirement is
concerned, the law that governs this question at the stage of referral

to arbitration is the subject of some controversy:(408) it can be
assumed, however, that the lex fori determines the question as to
whether a subject matter is capable of being solved by arbitration.
(409) This view is, however, not universally accepted, in particular in
situations where the dispute is arbitrable according to the law of the
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forum where the case is brought, but not under the law of the seat of

arbitration.(410) It is advocated in legal doctrine that, at least where
there is a case of blatant non-arbitrability under the law of the place
of arbitration, the arbitration agreement should be considered

unenforceable also in the forum court.(411) page "74" This
opinion appears to be sensible, since even if the arbitral tribunal can
be constituted in such a case and renders a final award, this award
is subject to challenge before the supervisory court according to

Article V(2)(a) New York Convention.(412)

In principle and as a general matter, an arbitration agreement should
be qualified as null and void, inoperative or incapable of being
performed in circumstances of insurmountable obstacles to the

enforcement of the arbitration agreement only.(413) It will, however,
be shown that the question as to which law is applicable to
determine the validity of an arbitration agreement under Article II(3)
New York Convention is the subject of some dispute.

The line of distinction between the terms ‘null and void’, ‘inoperative’
or ‘incapable of being performed’ is thin and under certain national
laws very fuzzy. Furthermore, there are different approaches as to

which law governs their interpretation:(414) the qualification of an
arbitration agreement as ‘null and void’ is either defined by

internationalised standards (‘uniform international standard’)(415) ,
such as the notion of international public policy, internationally
recognised defences like duress, mistake, fraud or waiver, or
internationally recognised grounds of invalidity under the law

governing the arbitration agreement (‘maximum standard’)(416) .(417)

A second school of thought (‘choice-of-law approach and national

law standard’)(418) advocates the view that the interpretation of the
term ‘null and void’ is determined by the lex fori (without recourse to
international standards), or the national law applicable to the
arbitration agreement by operation of Article V(1)(a) New York
Convention is relevant (i.e. the law chosen by the parties or, failing

such, the law of the country where the award was made).(419) The
maximum standard represents a compromise between applying
solely the national law at the forum or the one chosen by the parties
and only considering defences known to international law; it thereby
seeks to neutralise, on the one hand, the risk that the enforcement
of arbitration agreements is obstructed due to parochial national law
disfavouring arbitration, and, on the other hand, the uniform
international standard's shortcoming that it lacks any substantive

set of rules.(420) Nevertheless, analysing whether a specific ground
for invalidity is recognised internationally is not always a

straightforward task.(421) It is generally held that these approaches
also apply page "75" to the interpretation of the terms

‘inoperative’ and ‘incapable of being performed’.(422) As can be seen
from these different approaches, there is no uniform interpretation of
the terms constituting the invalidity of an arbitration agreement and

hence there is no predictability on an international scale.(423)

The term ‘inoperative’ describes the situation where the arbitration
agreement has ceased to have effect, such as, for instance, if the
parties have waived the arbitration agreement or if a final arbitral
award with res judicata effect has already been rendered on the

same subject matter and between the same parties.(424) Finally, the
arbitration agreement is ‘incapable of being performed’ if it cannot be
enforced, i.e. if the arbitration cannot be effectively set in motion, be
it due to a pathological arbitration agreement beyond repair or by
virtue of external factors, such as that arbitration is no longer

possible at the agreed place of arbitration.(425)

The scope of review of the validity of an arbitration agreement by
national courts is not specified in Article II(3) New York Convention,
but depends on the lex fori and in particular on the extent to which

the negative effect of competence-competence(426) is recognised in

the forum state.(427) Judicial review might either follow the ‘traditional
approach’ that permits a national court to fully review the validity of
an arbitration agreement on the merits before referring the case to
arbitration, or the ‘modern approach’ that is restricted to a prima

facie review of the arbitration agreement.(428)

In conclusion, Article II(3) New York Convention does not offer useful
guidance as to which law is applicable to determine the validity of an
arbitration agreement in the first place, it does not clarify the scope
of review against which the arbitration agreement may be measured,
and it thereby does not guarantee a uniform view on the validity of
arbitration agreements.

[c]. Effect of a Valid Arbitration Agreement

If a national court comes to the conclusion that an arbitration
agreement is indeed valid, it does not have discretion, but must refer
the parties to arbitration, i.e. the referral to arbitration is mandatory

and supersedes domestic law.(429) The exact meaning of the
expression ‘refer the parties to arbitration’ is not clear; hence it is for
the lex fori to determine its consequences, i.e. whether the national
court must decline jurisdiction page "76" and dismiss the claim,
whether it only stays the court proceedings, or whether it is even

entitled to compel the parties to commence arbitration.(430)

Irrespective of the semantic appearance of the word ‘refer’, the
expression is not to be interpreted, in principle, as obliging the

parties to arbitrate.(431) The jurisdictional effect of Article II(3) New
York Convention is that the first instance court, on application of this
provision, becomes (partially) incompetent to judge the merits of the
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dispute. A jurisdiction's national courts, however, are not rendered
completely incompetent, since specific courts retain jurisdiction as
supervisory courts for matters related to the smooth conduct of the
arbitration, such as the appointment or replacement of arbitrators,
support with regard to the evidence-gathering process, and

concerning applications for setting the final award aside.(432)

[d]. Weaknesses of the Arbitration Defence under the New York
Convention

In spite of this chapter's heading, the strength of Article II(3) New
York Convention to enforce arbitration agreements worldwide should
be given credit first: the restrictive interpretation of Article II(3) New
York Convention, combined with the high standard of proving that an
arbitration agreement is null and void, inoperative or incapable of
being performed, have led to a generally strict court practice that

very rarely declares agreements to arbitrate as invalid.(433) Overall,
the pro-arbitration approach taken by the New York Convention has
been implemented successfully by the courts of the contracting
states. The national courts' spirit of collaboration, cooperation and
internationalism has indeed helped to promote an increasingly

uniform interpretation of the New York Convention,(434) but the
wording of Article II(3) New York Convention nevertheless constitutes
a source for less predictability and legal certainty as to the
effectiveness of the arbitration defence before national courts. The
question whether Article II(3) New York Convention is in fact a tool to
manage parallel proceedings is therefore justified.

Article II(3) New York Convention is regarded as failing to offer
effective protection of the parties' will to arbitrate and hence to avoid
parallel proceedings before a national court and an arbitral tribunal.
This is mainly due to the lack of a uniform interpretation concerning
the validity of arbitration agreements; hence, there are different views
as to which law or standards govern this question. The national
courts of the contracting states of the New York Convention are
given considerable leeway when interpreting the elements pertaining
to the validity of an arbitration agreement, i.e. whether an arbitration
agreement is null and void, inoperative or incapable of being

performed.(435) A party resisting arbitration might for tactical reasons
choose to commence court proceedings in a jurisdiction with
parochial national laws page "77" providing for a less arbitration-
friendly approach. It has therefore been noted that Article II(3) New
York Convention would be an effective remedy against parallel
proceedings before a national court and an arbitral tribunal if it
stipulated a uniform standard for deciding on the validity of the

arbitration agreement,(436) but current doctrine subjects the
enforceability of international arbitration agreements to significant

uncertainties and costs.(437)

In addition, there is a procedural weakness worth mentioning as
regards the interplay between Article II(3) New York Convention and
the requirements for recognition of foreign decisions under the
Brussels Regulation/Lugano Convention: if the conditions to refer the
parties to arbitration under Article II(3) New York Convention are
met, but the national court nevertheless issues a decision on the
merits of the dispute, recognition and enforcement of such a foreign
judgment will, in principle, be possible under the Brussels and
Lugano regime, since the recognising court is not authorised to

review the jurisdiction of the court giving the judgment.(438) Such an
outcome is not satisfactory and in addition weakens the effectivity of

the arbitration defence under the New York Convention.(439) Hence,
there are commentators who suggest a way to cure this undesirable
interplay between the New York Convention and the Brussels
Regulation/Lugano Convention: Hascher opines that there remains
the possibility for the recognising court to consider the foreign
judgment as relating to a matter excluded under the Brussels
Regulation/Lugano Convention, and the court should therefore be
allowed to exclude the provisions in Chapter III of the Brussels

Regulation/Lugano Convention.(440) Audit specifies that such an
exclusion should be more seriously considered where the allegation
of an arbitration agreement before the foreign court was a bona fide

argument.(441) Furthermore, there are commentators who are of the
opinion that in cases where the arbitration agreement has been
blatantly disregarded by the national court, a review by the
recognising court based on public policy would be justified (in
accordance with Article 34(1) Brussels Regulation/Lugano

Convention).(442)

These views on how to find a remedy for the lack of coordination
between the New York Convention and the Brussels
Regulation/Lugano Convention do not represent a general solution
and, furthermore, do not seem to be very promising: firstly, the ECJ
has held that, as long as the validity of the arbitration agreement is
not the subject matter of a claim, such claim is dealt with under the

Brussels Regulation.(443) The ECJ's focus on the subject matter of
the dispute is sensible insofar as holding otherwise could have the
undesirable effect that the mere invocation of an arbitration
agreement before a Regulation or Convention state court would bar
the judgment from benefitting from page "78" the Brussels or

Lugano simplified regime for recognition.(444) Secondly, the public
policy ground for refusing recognition of a judgment is, in principle,
interpreted very narrowly and moreover subject to the respective

Member State's notion of public policy.(445)

In summary, the interplay between the New York Convention and the
Brussels Regulation or the Lugano Convention is not coordinated,
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since the jurisdiction of a national court rendering a judgment is not
allowed to be reviewed when recognition or enforcement of such a
judgment is sought under the Brussels or Lugano regime; in other
words, even if a judgment has been rendered in disregard of a valid
arbitration agreement, recognition under the Brussels
Regulation/Lugano Convention cannot be refused for want of

jurisdiction.(446) Even though the lack of coordination in this respect
does not directly touch upon the regulation of pending parallel
proceedings, it nevertheless enhances the risk of conflicting
decisions being rendered and, moreover, reduces the effectivity of
Article II(3) New York Convention as a safeguard for enforcing valid

arbitration agreements.(447)

A commentator summarises the uncertainties created by Article II(3)
New York Convention as follows:

“Art. II(3) of the New York  Convention could well win
its draftsmen an Olympic or world record gold medal
for being able to pack into one sub-clause of the four-
lined text more material, more issues and more
judicial interpretation than any other sub-clause of any

other four-lined article.”(448)

In conclusion, this analysis shows that Article II(3) New York
Convention seems to be tainted with several uncertainties and hence
cannot guarantee to regulate the concomitant jurisdiction of a
national court and an arbitral tribunal, even if the parties to the
dispute have validly agreed to arbitrate. Although there are ideas and
proposals on how to revise Article II(3) New York Convention, an
amendment obtaining full acceptance by the arbitration community

is still missing.(449) The Recast Brussels Regulation, page
"79" however, marks a step towards regulating the national courts'
duties under the New York Convention within the ambit of the

Regulation.(450)

[2]. Arbitration Defence under National Arbitration Laws

The UNCITRAL Model Law provides in Article 8(1) for an arbitration
defence to be invoked in court proceedings – in a very similar
manner to the provision in the New York Convention:

“A court before which an action is brought in a matter
which is the subject of an arbitration agreement shall,
if a party so requests not later than when submitting
his first statement on the substance of the dispute,
refer the parties to arbitration unless it finds that the
agreement is null and void, inoperative or incapable of
being performed.”

This provision has been modelled on Article II(3) New York

Convention on purpose.(451) Article 8 UNCITRAL Model Law does
not contain any recommendation on the scope with which the
arbitration agreement should be reviewed, nor on whether the arbitral
tribunal should be the first to rule on the arbitration agreement’s

validity.(452) Article 8(1) UNCITRAL Model Law is further a non-
territorial provision, meaning that a party can rely on it even if the

place of arbitration is outside the adopting state.(453) § 1032(1) ZPO,
inspired by Article 8(1) UNCITRAL Model Law, provides for the
arbitration defence under German arbitration law. It is a mandatory

provision(454) and applies even if the place of arbitration is located

outside Germany or has not yet been determined.(455) The German
courts will not observe the arbitral tribunal’s jurisdiction ex officio,

but only on a party’s plea.(456)

Under French arbitration law, Article 1448 CPC holds that a French
court must decline jurisdiction if it is confronted with a dispute for
which an arbitration agreement has been concluded between the
parties, unless the arbitral tribunal has not yet been seised and
provided that the arbitration agreement is manifestly null or
inapplicable. Paragraph 2 of Article 1448 CPC reveals that the party
opposing court litigation must invoke the arbitration defence, since
French courts do not consider the arbitration agreement ex officio.
(457)

Under Swiss law, the legal basis of the exceptio arbitri is bifurcated
depending on where the arbitral tribunal has its seat: Article II(3)
New York Convention applies only where the national court seised
and the place of arbitration are not situated in the same country.
Conflicts of competence between the supervisory court (juge
d’appui) and an arbitral tribunal having its seat in the same
jurisdiction or, where arbitral proceedings page "80" have not yet
been initiated, an arbitration agreement providing for the seat of
arbitration within Switzerland, are, for international disputes,

governed under Swiss law by Article 7 SPILA.(458) This provision
holds that if a party to an arbitration agreement brings an action
before a Swiss court as to a matter covered by the arbitration
agreement, the court must decline jurisdiction, unless (a) the
defendant has proceeded with its defence on the merits without
raising any objection, (b) the arbitration agreement is null and void,
ineffective, or incapable of being performed, or (c) the arbitral tribunal
cannot be constituted for reasons manifestly attributable to the

defendant in the arbitral proceedings.(459) The purpose of the
requirement listed last is to enable the party which, in principle,
resists court litigation, but which is barred from arbitrating due to the
defendant’s successful obstruction to constituting the arbitral

tribunal, at least to get access to the national courts.(460) After
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Switzerland withdrew the reciprocity reservation it had originally
opted for under Article I(3) New York Convention in 1993, the scope
of Article II(3) New York Convention was extended to have erga

omnes effect.(461) In other words, Swiss courts will now also apply
Article II(3) New York Convention to arbitration agreements where
the designated place of arbitration is not within the territory of a

contracting state of the New York Convention.(462)

Section 9 Arbitration Act holds that English courts shall grant a
stay, provided that the statutory conditions are met, and unless
satisfied that the arbitration agreement is null and void, inoperative,

or incapable of being performed.(463) The statutory requirements are
the following: the party applying for the stay must be a party to a
written arbitration agreement and the subject matter of the dispute
must be arbitrable; legal civil proceedings must be brought against
the party applying for a stay; the proceedings must pertain to a
matter which, under the arbitration agreement, is to be referred to
arbitration; other dispute resolution procedures, as foreseen in multi-
tier agreements, which must be conducted as a prerequisite to
commencing arbitration, need not be exhausted; and the party
applying for a stay must raise the application before making a step

in the proceedings.(464) Section 9 Arbitration Act is of mandatory
page "81" nature and cannot be excluded by the parties to an

arbitration agreement.(465) This provision applies regardless of
whether the seat of the arbitral tribunal is located in England and
Wales or Northern Ireland, or abroad, or has not been designated or

determined at all.(466) Consequently, the application of section 9
Arbitration Act is also independent of whether or not the arbitral

proceedings have already been commenced.(467) An English court
may, however, also grant a stay under its inherent jurisdiction in the
interests of justice or in terms of case management where it
considers it more sensible for the arbitral tribunal to deal with the

matter first.(468) The English court’s inherent jurisdiction may be
used to justify a stay where the court is not satisfied that there is an
arbitration agreement and a decision by the arbitral tribunal on its
own jurisdiction is imminent, for instance, or where the statutory
requirements for a stay are not met, but the judge is of the opinion
that the matter should nevertheless be referred to the arbitrators to

rule on their jurisdiction.(469)

[a]. Procedural Requirements as to the Time by Which the Plea
Should Be Raised

Article 8(1) UNCITRAL Model Law deviates from the parallel

provision in the New York Convention in one respect:(470) it
stipulates expressly by which point in time the party resisting court
litigation needs to invoke the arbitration defence, i.e. this party must
raise the plea of a valid arbitration agreement at the latest when
submitting its first statement on the substance of the dispute in
order not to waive its right to insist on the enforcement of the
agreement to arbitrate. Under German arbitration law, inspired by
the UNCITRAL Model Law, the point in time by which the arbitration
defence needs to be invoked is not the submission of the first
statement on the substance of the dispute, but the party insisting on
arbitration must raise the objection prior to the oral hearing on the

substance of the dispute.(471)

Similarly, under French arbitration law, the national courts are not
entitled to raise the question of their lack of jurisdiction on their own
initiative; the party must page "82" object to the national court’s
jurisdiction based on a valid arbitration agreement prior to any

defence on the merits of the case.(472)

Since the procedural requirements of the arbitration defence are
governed by the lex fori, the respective provisions in the SPILA or
CCP determine – under both Article II(3) New York Convention and
Article 7 SPILA – whether the exceptio arbitri has been raised in

time, or whether the defendant has entered an appearance.(473)

Article 7 SPILA does not state this explicitly, but Swiss courts will
observe the existence of a valid arbitration agreement leading to their
decline of jurisdiction only provided that the defendant raises the
arbitration defence timely; this requirement can be derived indirectly
from the principle that an arbitration agreement is not to be observed
if the defendant has voluntarily submitted to the jurisdiction of the

national court by arguing on the merits of the case.(474) According to
Swiss procedural law, Article 18 CCP holds that the defendant
submits to the jurisdiction of the court if he argues on the merits of
the case without raising the plea of lack of jurisdiction;
consequently, the arbitration defence must be raised before arguing
on the merits of the case in order to assert the applicability of the

arbitration agreement.(475) However, recent Swiss case law
demonstrates that the party insisting on arbitration is not entitled to
wait until it submits the statement of defence to raise the arbitration
defence in every case: under Swiss procedural law, legal
proceedings before a Swiss civil court can, in principle, only be
initiated if the claimant files a conciliation request with a state
conciliatory authority first; if the parties fail to amicably settle the
dispute between them, the conciliatory authority issues a
permission to raise the action with the competent court. The Swiss
Federal Supreme Court recently held that, if a party appears before
the conciliatory authority without objecting to the national courts’
jurisdiction (and the arbitration agreement itself does not expressly
provide for the previous conduct of a hearing with the conciliatory
authority), it recognises the Swiss courts’ jurisdiction and is
prevented from raising the arbitration defence at a later stage in
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court proceedings.(476)

The application for a stay of court proceedings under English
arbitration law cannot be made before the applicant takes an
appropriate procedural step (if any) to acknowledge the legal
proceedings against him, and cannot be made after the applicant
has taken any step in the proceedings to answer the substantive

claim.(477) The test of ‘any step in the proceedings’ is less strict
than that for proceedings under section 72 Arbitration Act; for this
provision to apply, the party is required not to take part in the

page "83" proceedings at all.(478) English case law developed
the following characteristics of a step in the proceedings: in order for
an action to constitute a step in the sense of section 9(3) Arbitration
Act, the action “must be one which impliedly affirms the correctness
of the proceedings and the willingness of the defendant to go along

with a determination by the Courts of law instead of arbitration.”(479)

Nevertheless, even after a clear step a stay of the proceedings may
still be possible if the step in the proceedings is combined with an

unmistakable challenge to the court’s jurisdiction:(480) if the
defendant explicitly challenges the national court’s jurisdiction, but
at the same time applies for a summary judgment, which normally
constitutes a step in the proceedings, the arbitration agreement

should nevertheless be upheld.(481) Raising a counterclaim,
furthermore, demonstrates a clear step in the proceedings
irrespective of whether the defendant is aware of the consequence of

his action, i.e. the loss of his right to a stay.(482)

The time bar, explicitly established in certain arbitration laws, has
the effect that if the arbitration defence is raised after a certain point
in time, the party is considered to have waived any objection to the
national court’s jurisdiction based on a valid arbitration agreement
and is deemed to have submitted to the jurisdiction of the national
courts.

[b]. Interpretation of the Invalidity of the Arbitration Agreement

There are several circumstances under which an arbitration
agreement might be declared invalid: the agreement may be invalid
for formal reasons, the agreement’s invalidity may be derived from it
having been concluded under duress, or there is another defect in
the arbitration agreement’s substance, such as, for instance, that
the dispute to be settled by arbitration is not capable of being
arbitrated. Based on the separability doctrine, many sorts of defects
affecting the legality of the main contract do not extend to the
validity of the arbitration clause therein. Nevertheless, national case
law has come up with diverging situations in which arbitration
agreements were declared invalid and hence the arbitral tribunal’s
jurisdiction was denied by the state courts. Prior to giving examples
of cases where the arbitration agreement has been declared invalid,
the law according to which the arbitration agreement’s validity is
analysed will be examined.

page "84"

[i]. Law Governing the Interpretation of the Arbitration
Agreement

Within the scope of the UNCITRAL Model Law, it is held that, by
analogous application of Articles 34(2)(a)(i) and 36(1)(a)(i)
UNCITRAL Model Law, the law to which the parties have subjected
the arbitration agreement, or, failing such choice of law, the law of
the place where the arbitral award was made should govern the

interpretation of the validity of the arbitration agreement.(483) From a
German perspective, the law determining the formal requirements of

an arbitration agreement is the law at the place of arbitration.(484)

The substance of the arbitration agreement is, in general, interpreted
based on the law chosen by the parties; if the parties have not
chosen a law, the proper law of the main contract is considered as

an implied choice of law to govern the arbitration agreement.(485) For
want of an express or implicit choice of law, the law of the place of

arbitration will govern the arbitration agreement.(486)

Where the parties have not chosen the law applicable to the
arbitration agreement, it is held under French arbitration law that the
courts will decide the rules of law applicable to the arbitration
agreement in light of the parties’ intention, any relevant mandatory
rules of French law or rules of (French) international public policy.
(487) The principle behind this determination of the applicable law is
also called the principle of the validity of the international arbitration

agreement.(488) This principle holds that an arbitration clause is
governed by international rules regardless of the applicable rules of
national law; in other words, the arbitration agreement is effective in
accordance with the common intention of the parties regardless of
any other condition regarding the validity under the applicable

national law governing the agreement.(489) Indicative of this approach
is that French international arbitration law does not establish any

page "85" requirement as to the form of the arbitration

agreement,(490) a provision introduced by the Decree leading to the
revision of the CPC in 2011 that radically excluded any condition of

form for international arbitration agreements.(491)

As far as the interpretation of the arbitration agreement’s formal
validity under Swiss law is concerned, Article II(2) New York
Convention, as a directly applicable provision of law, sets out the

requirements.(492) With regard to the substantive validity of the
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agreement to arbitrate, the prevailing view holds that a Swiss court
should apply the conflict of laws rule contained in Article V(1)(a)
New York Convention (even though directed at the competent
judicial authority before which recognition and enforcement of an

arbitral award is sought).(493) Swiss courts confronted with an
arbitration defence within the ambit of Article 7 SPILA, however,
must determine the arbitration agreement’s validity considering the
in favorem validitatis choice of law rule contained in Article 178(2)
SPILA as the relevant lex arbitri (i.e. the law chosen by the parties,
the law governing the subject matter of the dispute, or Swiss law).
(494) In other words, this broad pro-validation choice of law rule
incorporates the principle that the parties’ intention to have any
dispute settled by arbitration shall be given effect.

Under English law, the law to which the parties have subjected the
arbitration agreement is applicable to interpret the agreement’s

validity;(495) if the choice of law pertains to the contract as a whole,

the arbitration agreement may also be governed by that law.(496) In
the absence of a choice of the law governing the arbitration
agreement or the main contract, the law of the seat of arbitration will
be applicable as an implied choice of law governing the contract,

provided that the parties have designated the seat of arbitration;(497)

if they have not, the law applicable to the substantive contract will be
identified in accordance with the principles in the Regulation (EC) No
593/2008 of the European Parliament and of the Council of 17 June
2008 on the law applicable to contractual obligations (Rome I) and
the arbitration agreement will also be subject to the law so

determined.(498) This cascade of laws corresponds to the common
law conflict of laws rule to determine the proper law of the arbitration

agreement.(499) While English page "86" courts have
traditionally followed the conflict of laws rule and hence applied – in
the absence of a direct choice of law – the law governing the
substantive contract to the arbitration agreement as an implied
choice of law, recent case law has revealed a pro-validation
approach favouring the law of the seat of arbitration as the proper law

of the arbitration agreement.(500) In a recent ruling, for instance, the
Court of Appeal held that although there were powerful factors in
favour of an implied choice of Brazilian law as the proper law of the
arbitration agreement, inter alia because the parties to the dispute
had subjected the main contract, an insurance policy, to Brazilian
law, the choice of England as the seat of arbitration and the fact that
Brazilian law would have undermined the arbitration agreement’s
validity tended to suggest that the parties did not intend the

arbitration agreement to be governed by Brazilian law.(501) Hence,
English courts seem to be eager to give effect to the parties’
agreement to arbitrate by applying the law that gives effect to their

agreement.(502) The elements of a formally valid arbitration
agreement are defined in section 5 Arbitration Act.

[ii]. Invalidity of the Arbitration Agreement

Article 7 UNCITRAL Model Law – like Article II(1) New York
Convention – sets out the elements of an effective arbitration
agreement, the difference being that it does not mention the
arbitrability of the subject matter explicitly. This inconsistency with
the New York Convention, however, is not serious, since firstly,
Article 1(5) UNCITRAL Model Law holds that the forum state’s laws
on arbitrability retain their force, and secondly, because the term
‘null and void’ is expected to include cases in which the dispute is

not capable of being settled by arbitration.(503) As in Article II(3) New
York Convention, Article 8(1) UNCITRAL Model Law does not
contain a definition or further explanation of the terms used to

describe the invalidity of an arbitration agreement.(504) Finally, there
is also uncertainty as to the standard of judicial review that is to be
applied by a national court when deciding on an arbitration

agreement’s validity under the UNCITRAL Model Law.(505)

§ 1032(1) ZPO obliges the German court seised of the action to
reject the action as inadmissible, unless the court finds that the
arbitration agreement is null and void, inoperative or incapable of
being performed; these requirements for the validity of the arbitration

agreement are based on Article II(3) New York Convention.(506)

page "87" § 1029(1) ZPO in connection with §§ 1030 and 1031
ZPO define the essential elements of a valid arbitration agreement.
German case law has generated the following examples of
arbitration agreements that have been held incapable of being
performed: a lack of funding, since the rejection of the action before
the state courts as inadmissible would bar the illiquid party’s
recourse to the courts, combined with the absence of legal aid in

arbitral proceedings to any adjudicatory body.(507) Furthermore, an
arbitration agreement has been regarded as being incapable of being
performed where it required the party-appointed arbitrators to have a
particular qualification, but arbitrators with that specific qualification

could not be appointed in accordance with German law.(508) The
German Federal Supreme Court, moreover, concluded that an
arbitration agreement calling for arbitration before the East German
Arbitration Court became inoperative with the dissolution of the East
German Arbitration Court, since the difference between the
successor court, i.e. the privately organised Berlin Arbitration Court,
and the state controlled East German Arbitration Court, with its
special features, was too significant to assume that the parties
would have consented to arbitration before the Berlin Arbitration

Court.(509)

As per Article 1448(1) CPC, French courts are barred from reviewing
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an arbitration agreement once the arbitral tribunal has been seised
of the matter. If such seisure, however, has not yet occurred, French
courts are entitled to examine whether the agreement to arbitrate is

manifestly null or manifestly inapplicable.(510) The grounds for the
arbitration agreement’s invalidity are interpreted restrictively by the
French courts in order not to vacate the principle of competence-

competence or the parties’ will to arbitrate.(511) In a case of a group
of contracts, for instance, where the frame contract provided for
arbitration and the subcontract contained a jurisdiction clause, the
Paris Court of Appeal held that an arbitration agreement takes
precedence over a jurisdiction clause in the same group of contracts
and, even though the subcontract was concluded two years after the
frame contract, the jurisdiction clause could not have caused a

novation of the parties’ original choice of arbitration.(512) In a later
ruling, the French Supreme Court did not qualify an arbitration
clause coexisting with a jurisdiction clause in the same contract as
pathological, but again confirmed that the arbitration page
"88" clause needs to be prioritised and that it is for the arbitrators to
determine their jurisdiction in light of a conflicting forum selection

clause.(513) This case law by the French courts is a striking
testimony to the superiority of arbitration clauses over forum
selection clauses and hence reflects the exceptionally liberal

attitude towards arbitration in France.(514) In principle, it must be
clear from the face of the purported arbitration agreement that it is
not valid, i.e. the invalidity must be so evident that the national
courts are not required to embark on any exercise of interpretation of

the clause.(515) The invalidity ground of ‘manifest inapplicability’, i.e.
encompassing cases where arbitration clauses cannot be performed
for whatever reason, has been added in the wake of the revision of
the CPC in 2011 and thereby incorporated the prevailing case law on

the scope of review of the arbitration agreement.(516)

A Swiss court can only consider an arbitration agreement as the
basis for declining its jurisdiction provided that the arbitration
agreement is not null and void, inoperative or incapable of being
performed. Even though a distinction between these categories of
invalidity is, at times, difficult to make, the following criteria have
been developed: the arbitration agreement is null and void if it suffers

from serious formal or material defects.(517) The arbitration
agreement has become inoperative if it ceases to be valid by virtue
of the parties’ agreement, due to the expiration of a time limit, based
on a defective conclusion (lack of legal capacity), or if it is contrary
to a mandatory rule of law, public policy, bonos mores or

fundamental personal rights, for instance.(518) With regard to an
arbitration clause requiring claims to be asserted within 30 days
from the failure of negotiations, for instance, the Swiss Federal
Supreme Court set aside an award holding that the arbitration was
commenced too late and hence the arbitration agreement had

already expired.(519) Finally, an arbitration agreement may be
considered incapable of being performed if the arbitral proceedings
cannot be set in motion due to a failure to appoint the arbitrators

even by the supervisory court, for instance.(520)

page "89"

The Arbitration Act has adopted the wording of Article II(3) New York
Convention as regards the definition of an invalid arbitration

agreement.(521) ‘Null and void’ covers a situation in which there is no
effective agreement, normally right from the beginning, such as due

to objective impossibility ab initio.(522) English courts will, for
instance, not give effect to arbitration agreements that conflict with
mandatory rules of English law irrespective of the agreement’s
validity under its proper law: in the AB Bofors-Uva CAV Ltd v AB

Skandia Transport(523) case, even though the arbitration agreement
was governed by Swedish law, the court refused to grant a stay,
since the agreement infringed the Convention on the Contract for the
International Carriage of Goods by Road incorporated into English

law by the Carriage of Goods by Road Act 1965.(524) The term
‘inoperative’ refers to the scope of the arbitration clause, the
arbitrability of the subject matter, the termination or cancellation of
the arbitration clause and the identities of the parties to the

arbitration clause.(525) In Downing v Al Tameer Establishment(526) ,
the Court of Appeal concluded that the arbitration agreement had
become inoperative: the defendant in the court proceedings
persistently denied in his pre-action correspondence entering into
any binding agreement with the claimant; when the claimant
commenced court proceedings the defendant, however, applied for a
stay relying on the arbitration clause contained in the previously
contested contract. The Court of Appeal held that the defendant had
waived the arbitration agreement as a function of his constant denial
and the claimant had accepted the defendant’s repudiatory breach of
the arbitration agreement by turning to the national courts, hence

the arbitration agreement had become inoperative.(527) Furthermore,
Brightman J. denied that the risk of inconsistent results due to
arbitration proceedings pending on the same issues of law and of
fact as in parallel court proceedings renders the arbitration

agreement inoperative.(528) In a decision shortly following the
aforementioned, however, the Commercial Court refused to grant a
stay when confronted with an optional arbitration agreement where
the party entitled to opt had already exercised the option in favour of
the Commodity Futures Trading Commission in the US, stating that
the agreement was either not an arbitration agreement at all, or one
that was inoperative or incapable of being performed, since the
arbitral tribunal will not page "90" arbitrate while there are

parallel proceedings on foot.(529) Last but not least, the phrase
‘incapable of being perfomed’ relates to the case in which one or
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both parties are prevented by external factors from performing their

obligation to arbitrate.(530) As opposed to German case law, the
English courts have denied that lack of sufficient funds to initiate or
participate in arbitration proceedings was a circumstance capable of
rendering the arbitration agreement inoperative or incapable of being

performed.(531) An arbitration agreement may, however, be
interpreted as incapable of being performed if it is rendered illegal or
impossible of being enforced; this could be the case for instance
where an EC Regulation setting up an EU trade embargo were to
invalidate all contracts with a country including, specifically,

arbitration agreements.(532) Also, if an arbitrator with the necessary
qualifications as agreed on by the parties and who is prepared to act
at the place of arbitration cannot be found, it is arguable that the

arbitration agreement is incapable of being performed.(533)

Furthermore, even though, in principle, a valid arbitration agreement
remains binding and effective regardless of an event of insolvency, if
a party to an arbitration agreement becomes bankrupt, a bankruptcy
tribunal may require that otherwise arbitrable disputes be
adjudicated before the national courts; hence, the arbitration

agreement becomes incapable of being enforced.(534) In conclusion,
it needs to be mentioned that, after the Court of Appeal’s decision in
Fiona Trust, arbitration agreements are interpreted very widely by
the English courts, hence objections against the arbitration clause’s
validity need to be of a manifest nature if they are to stand a chance

of being successful.(535)

[c]. Effects of the National Court’s Decision regarding the
Arbitration Defence

Jurisdictions have given effect to the New York Convention’s
instruction to refer the parties to arbitration if one of the parties
invokes a valid arbitration agreement in different ways. In addition,
the possibilities of appealing against a national court’s page
"91" positive or negative jurisdictional decision and the preemptive
effects accorded to such decisions may also differ, as will be seen
below.

[i]. Is the Brussels Regulation/Lugano Convention Applicable to
Court Decisions on the Arbitration Defence?

With regard to the effects attributed to a European national court’s
decision on the arbitration defence, whether the Brussels
Regulation/Lugano Convention regime is applicable to such
decisions needs to be examined. A substantive claim under a
contract which itself gives rise to a preliminary issue as to the
disputed existence of an arbitration agreement falls within the scope
of the Brussels Regulation and the Lugano Convention, since the

subject matter is not arbitration.(536) Consequently, decisions on the
merits which also incidentally rule on the arbitration agreement
benefit from the recognition and enforcement scheme in the

Brussels Regulation and the Lugano Convention.(537) The decision
rendered on the preliminary matter – even if given as a separate,
preliminary decision – is also within the Regulation’s/Convention’s

scope.(538) The English Court of Appeal held in this respect: “A
judgment on a preliminary issue in proceedings within the Regulation
would be a judgment within the Regulation, even if, when looked at
in isolation, the subject of the preliminary issue fell within the ambit

of arbitration.”(539)

Hence, a Spanish court judgment dealing with a damages claim and
ruling that no arbitration clause was incorporated into the contract
between the parties, whereupon the Spanish court refused to decline
jurisdiction, was recognised as a judgment within the Brussels
Regulation with res judicata effect on arbitral or court proceedings.
(540)

As regards the effects of the simplified recognition and enforcement
that such decisions on the merits – which have incidentally declared
the arbitration agreement invalid – enjoy, it needs to be noted that
the ground that the judgment was rendered in disregard of an
arbitration agreement valid at the place of recognition or enforcement
would not allow the enforcing Member State court to deny
recognition or enforcement under the Brussels Regulation and the

Lugano Convention.(541) Article 34 Brussels Regulation/Lugano
Convention does not authorise the recognising court to review the

adjudicating court’s jurisdiction.(542)

page "92"

[ii]. National Court’s Referral to Arbitration

As will be seen below, the instruction to refer the parties to
arbitration contained in Article II(3) New York Convention has been
enforced differently in the examined jurisdictions. It is, in any event,
remarkable that none of the jurisdictions depicted below has
incorporated an explicit referral of the parties to arbitration into their
arbitration laws. The national courts’ decisions on the arbitration
defence will be open to appeal proceedings and, when final, will
deploy a res judicata effect on national courts seised thereafter.

(a). Appeal Possibilities against a Negative Jurisdictional
Decision by National Courts

The term ‘refer the parties to arbitration’ under Article 8(1)
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UNCITRAL Model Law has no clear legal meaning. The proposal to
replace ‘refer to arbitration’ by ‘decline jurisdiction’ was, however,
rejected by the UNCITRAL Working Group for the sake of

consistency with the New York Convention.(543) Under German
arbitration law, referral to arbitration has been established as a
rejection of the action as inadmissible, i.e. the German court seised
with the action declares it to be procedurally inadmissible, without

entering into the merits.(544) As a consequence of this interpretation
of the effect of upholding a plea of a valid arbitration agreement,
German courts see themselves bound to engage in a comprehensive
review of the existence of a valid arbitration agreement instead of a

prima facie examination.(545) Such jurisdictional court decisions are

open to general appeal proceedings under German law.(546)

The appearance of a valid arbitration agreement suffices for the
French courts to declare themselves incompetent; hence, French
courts decline jurisdiction when confronted with an arbitration

agreement.(547) If a Tribunal de Grande Instance is the court
determining jurisdiction, an appeal may be filed against the judge’s
order before the competent Court of Appeal; if, however, the
arbitration defence is raised before a lower court other than a
Tribunal de Grande Instance, the judgment of that court may be
subject to appeal in expeditious proceedings before the appropriate

Court of Appeal according to Articles 80 ff. CPC.(548)

Article 7 SPILA requires that a Swiss court must decline jurisdiction
if it finds that a disputed contract contains an arbitration clause
providing for arbitration in Switzerland; some learned authors
advocate the view – based on Article 7 SPILA’s wording – that
Swiss national courts shall decline jurisdiction ex officio irrespective

of any party requesting to do so.(549) Appeal proceedings against
the Swiss courts’ decision on the page "93" arbitration defence
– irrespective of whether based on Article 7 SPILA or Article II(3)
New York Convention – may be entertained, firstly before the
deciding court (invoking defects in the court’s legal and factual

appraisal)(550) and secondly before the Swiss Federal Supreme
Court (solely based on the allegedly deficient application of the law)
(551) .(552)

English law does not require national courts to decline jurisdiction if
the parties to a dispute have concluded an arbitration agreement,
but the effect of an arbitration agreement justifies the grant of a stay

of proceedings until the arbitral tribunal has rendered an award.(553)

A historic interpretation of the effect of a valid arbitration agreement
on court proceedings reveals that under common law an arbitration
agreement could not deprive a court of its jurisdiction and, hence, a
stay of the proceedings as opposed to a rejection of jurisdiction was

the logical consequence.(554) Since Article II(3) New York
Convention leaves it to the contracting states to define how they
intend to refer the parties to arbitration, staying the court
proceedings is compatible with the spirit and purpose of the New

York Convention.(555) Even though the Arbitration Act does not say
so explicitly, decisions based on section 9 Arbitration Act are

subject to appeal, as has been confirmed by English case law.(556)

Decisions of national courts can be appealed with the permission of

either the court in question or the Court of Appeal.(557)

(b). Res Judicata Effect of a Negative Jurisdictional Decision by
National Courts

The prevailing view in German doctrine is that a court’s judgment to
reject an action as inadmissible binds courts subsequently called to
decide on the validity of the arbitration agreement. Consequently,
they are bound to declare actions infringing on the valid arbitration

agreement as inadmissible.(558) It is furthermore stated in German
doctrine that the arbitral tribunal, too, should be regarded as being
bound by the national court’s determination of the arbitration

agreement’s validity.(559) If, however, the arbitral tribunal denies to
deal with the matter by virtue of finding the arbitration agreement
invalid, the national courts may decide on the merits of the case in
spite of page "94" their previous decision declining jurisdiction; if

that were not so, the parties would be denied justice.(560)

Under French law, the national courts will only apply a prima facie
analysis when examining the arbitration agreement’s validity; the
courts’ interlocutory procedural ruling is held to be incapable of

deploying preclusive effects in subsequent arbitral proceedings.(561)

The effect of a Swiss court upholding a plea of arbitration is that
such a decision means a bar to the exercise of the Swiss court’s
own jurisdiction and the jurisdiction of any other Swiss court seised
thereafter with the same matter between the same parties, but it

does not confer jurisdiction on the arbitral tribunal.(562) Put
differently: “A negative jurisdiction decision by the state court is not

also a positive jurisdiction decision for an arbitral tribunal.”(563) An
arbitral tribunal seised second will decide on its own jurisdiction and
thereby re-examine with unfettered powers whether a valid and

binding arbitration agreement indeed exists.(564) Furthermore, in a
domestic context, where the seat of the arbitral tribunal is located in
Switzerland and the Swiss courts will therefore rule on the arbitration
defence in accordance with Article 7 SPILA, the prima facie
declaration of the lack of jurisdiction by the courts does not
definitely settle the question of their jurisdiction, and even less that

of the arbitral tribunal.(565) Consequently, neither the Swiss courts
nor the arbitrators are bound by a prima facie rejection of
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jurisdiction.

Since English courts, when confronted with an arbitration defence,
will stay the court proceedings unless the arbitration agreement is
null and void, inoperative or incapable of being performed, they will
not render a decision on the arbitration agreement’s validity.
Therefore, the granting of a stay by the English courts does not have

preemptive effect on the arbitral tribunal’s jurisdiction.(566)

[iii]. National Court’s Refusal to Refer the Parties to Arbitration

If the national court concludes that the arbitration agreement is
invalid it will continue to deal with the dispute and not refer the
parties to arbitration. Such a positive jurisdictional decision by a
national court in the jurisdictions examined below is open to appeal
proceedings. In principle, such court decisions also have res
judicata effect on page "95" arbitral proceedings with the result
that any arbitral awards rendered after the court at the seat of
arbitration has declared the arbitration agreement invalid may be set
aside by the courts at the seat.

(a). Appeal Possibilities against a Positive Jurisdictional
Decision by National Courts

If the German courts do not uphold the arbitration defence, they can
either continue with the proceedings and give their reasons for
disregarding the arbitration defence in their judgment on the merits,
or they may proceed and render a separate judgment on the

jurisdiction issue.(567) When the court’s judgment on the arbitration
agreement’s invalidity is rendered, it may be challenged in general

appeal proceedings.(568)

The possibility of appealing against a French court’s ruling deciding
on its own jurisdiction when faced with an arbitration defence is
independent of whether the judge affirms or declines jurisdiction;
hence an appeal may be filed against an order of a Tribunal de
Grande Instance and against a lower court’s decision in expeditious

proceedings by way of ‘contredit’.(569)

The positive jurisdictional decision by the Swiss court is open to

appeal.(570)

English courts may dismiss an application for a stay if the statutory
requirements under section 9 Arbitration Act are not met or they
consider the arbitration agreement to be null and void, inoperative or
incapable of being performed and they do not exercise their
discretion to stay the proceedings based on their inherent
jurisdiction. Appeals to the Court of Appeal against decisions of the
High Court – whether the court grants a stay under section 9
Arbitration Act or refuses to stay the court proceedings on the basis

of an invalid arbitration agreement – are permitted.(571)

(b). Res Judicata Effect of a Positive Jurisdictional Decision by
National Courts

When a court’s judgment on an arbitration agreement’s invalidity
becomes final, the arbitral tribunal will be bound by the court’s
decision under German arbitration law and any arbitral award
rendered thereafter would be set aside by the German courts based
on the arbitration agreement’s invalidity according to § 1059(2)(1)(a)

ZPO.(572)

page "96"

If a French court finds that an arbitration agreement is manifestly
null or manifestly inapplicable, it takes jurisdiction with res judicata

effect.(573) As a result, an arbitral tribunal subsequently seised with
the same dispute is bound by the court’s ruling and hence needs to
decline jurisdiction.

As regards the preclusive effect of positive jurisdictional decisions by
Swiss courts, Swiss case law and legal doctrine agree that a
preliminary court decision by which the court declares itself

competent is binding on the arbitral tribunal.(574) This decision on
jurisdiction does not exclude the arbitral tribunal only, but also the

jurisdiction of any other court seised at a later date.(575) It is
submitted that such res judicata effect of positive jurisdictional court
decisions does not violate the arbitral tribunal’s competence-
competence, since the national court has the final say on the

arbitral tribunal’s jurisdiction.(576) The Swiss Federal Supreme Court
held that, even where the Swiss court admits to be competent to
hear a case in application of Article 7 SPILA (i.e. by prima facie
review of the arbitration agreement) in a preliminary decision, this
decision is binding on an arbitral tribunal seated in Switzerland

which is called upon to deal with the same question.(577)

In a case before the English courts, where the supervisory court held
that there was no basis upon which the arbitrators had been vested
with jurisdiction, the court called upon in the setting aside
proceedings of the subsequent jurisdictional arbitral award
concluded that the supervisory court’s decision must be given res
judicata effect, and hence annulled the arbitral tribunal’s positive

jurisdictional award.(578) This ruling seems to suggest that the
positive jurisdictional decision of the supervisory court, declaring the
arbitration agreement invalid, is entitled to preclusive effect in any
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subsequent arbitral proceedings.(579) Hence, any award rendered in
spite of such an earlier court ruling is highly likely to be set aside,
since the court will almost always be bound by its earlier decision.
(580)

page "97"

(c). Excursus: Recognition of a Brussels Regulation/Lugano
Convention Judgment Rendered in Disregard of an Arbitration
Agreement

Actions seeking declaratory relief as to the arbitration agreement’s
(in)validity fall outside the scope of the Brussels Regulation/Lugano

Convention, since arbitration is at the core of such actions.(581) In
contrast, substantive actions during which the defendant raises the
arbitration defence and where the competent court renders a
judgment on the merits by ruling on the arbitration agreement’s
invalidity as a preliminary matter are not covered by the arbitration
exception in Article 1(2)(d) Brussels Regulation/Lugano Convention.

Assuming that a Member State court, i.e. the court at the seat of
the arbitral tribunal, has rendered a judgment declaring the
arbitration agreement valid and the national court located in a
different Member State, that is the ‘torpedo court’, has issued a
decision on the merits incidentally declaring the arbitration
agreement null and void, the battleground is moved to the field of
recognition of these contradictory decisions within the EU or the

Lugano area:(582) the declaratory judgment of the seat court falls
outside the recognition scheme of the Brussels Regulation/Lugano
Convention, whereas the substantive judgment by the torpedo court
is capable of being recognised under the Brussels
Regulation/Lugano Convention, even if given in breach of a valid
arbitration agreement. This is so because judgments under the
Brussels Regulation/Lugano Convention are not subject to a review
of whether the court giving the judgment was in fact competent to
hear the case. The grounds for refusing recognition of a foreign
judgment under the Brussels Regulation and the Lugano Convention
are the following: manifest violation of public policy of the

recognising state,(583) failure of service of relevant documents in ex

parte proceedings,(584) conflict of the foreign judgment with an earlier

judgment in parallel proceedings(585) or with Regulation/Convention
provisions on consumer contracts, insurance or exclusive

jurisdiction matters.(586) As a result, every Member
State/contracting state court, including the seat court declaring the
arbitration agreement valid, is obliged to recognise an EU or EFTA
court decision, even if in disregard of an arbitration agreement, within
the limits of Articles 34 f. Brussels Regulation/Lugano Convention.

This legal situation gives rise to unequal treatment of foreign EU and
EFTA decisions compared to decisions rendered outside the EU
and the EFTA. Swiss and English law are examples demonstrating

such unequal treatment:(587) a decision of a Swiss cantonal court
recognising a Lugano court judgment rendered in disrespect of an
arbitration agreement, was upheld by the Swiss Federal Supreme
Court, since the Swiss court was not entitled to review the foreign
court’s jurisdiction under the exclusively page "98" listed
grounds for refusing recognition in Articles 34 and 35 Lugano

Convention.(588) If the foreign court judgment had, however, been
given by a non-EU or non-EFTA court, the Swiss courts would have
been allowed to re-examine the foreign court’s jurisdiction based on

Article 25(a) SPILA.(589) According to a view advocated in Swiss
legal doctrine, an arbitral tribunal with its seat in Switzerland should,
nevertheless, be authorised to review a Lugano Convention decision
with regard to whether the case was capable of settlement by

arbitration under Swiss law.(590)

Furthermore, a judgment that is given outside the scope of the
Brussels Regulation/Lugano Convention will not be recognised by
the English courts, based on section 32(1) Civil Jurisdiction and
Judgments Act 1982, if it has been rendered in proceedings brought

in disregard of a valid arbitration agreement.(591) In light of this
provision, English courts are trying to overcome the rigid recognition
and enforcement scheme under the Brussels Regulation/Lugano
Convention: a recent decision by the Commercial Court indicated a
certain reluctance to allow parties to breach arbitration agreements
valid under the law governing them and held that it would be contrary
to English public policy to recognise a Regulation judgment obtained
in breach of an arbitration agreement that was valid by its proper

law.(592) The Court of Appeal, however, reversed the Commercial
Court’s ruling, rejecting the argument that public policy was being
infringed: “The English court in such circumstances is not entitled to
examine for itself whether the clause is incorporated and that is the

end of the matter.”(593) The Spanish judgment declaring the
arbitration agreement invalid, which was qualified as a judgment
benefitting from the recognition scheme under the Brussels
Regulation, was thereby confirmed to give rise to issue estoppel in
both arbitration proceedings and any other proceedings in an

English court.(594) Hence, the English courts and an arbitral tribunal
seated in England are bound by the Spanish court’s determination of
the arbitration agreement’s invalidity.

Article 35(3) Brussels Regulation/Lugano Convention furthermore
explicitly holds that the jurisdiction of the court of the Member
State/contracting state of origin may not be reviewed and that the
test of public policy may not be applied to the rules relating to

jurisdiction.(595) It is considered by learned authors that it is rather
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unlikely page "99" that the public policy exception in Article
34(1) Brussels Regulation/Lugano Convention could be successfully
invoked to bar the recognition or enforcement of a court judgment

ignoring a valid arbitration agreement.(596) It may, however, be
observed that English courts – probably as retaliation against this
case law – have given leave to enforce a declaratory arbitral award
as a judgment under section 66 Arbitration Act in oder to preempt,
by reference to Article 34(3) Brussels Regulation, an attempt to
register in England a subsequent judgment from a Member State

court in disregard of an arbitration agreement.(597)

In addition, the attractive enforcement system of the New York
Convention has entered into competition with the facilitated
recognition and enforcement of judgments within the Brussels and
Lugano regime. The Member States’ and contracting states’ duty to
recognise foreign judgments even if rendered in violation of an
arbitration agreement, moreover, seems at odds with the states’
obligations under Article II New York Convention (‘conflit de

conventions’).(598)

The portrayal of the legal situation under the Brussels Regulation
and the Lugano Convention also shows that parties within the
Brussels and Lugano regime may be inclined and, in terms of
strategy, may even aim at obtaining a judgment on the merits as
soon as possible in order to benefit from the favourable recognition
and enforcement scheme that does not permit review of the issuing
court’s jurisdiction. More precisely, such a judgment may have an
impact both on the legitimacy of arbitral proceedings concerning the
same claim, based on the same legal grounds, and between the
same parties, and on the enforceability of an award rendered in such
proceedings:

– If a judgment on the merits has been rendered by an EU or EFTA
court, arbitral proceedings initiated subsequently on the same
subject matter and between the same parties before an arbitral
tribunal seated in an EU or EFTA state are page "100" highly
likely to be declared inadmissible by the arbitrators, provided that
a party raises the plea of res judicata in time and that the
arbitrators consider the foreign judgment recognisable under the
law at the seat of arbitration.(599)

– As far as the enforceability of an arbitral award is concerned, a
party having obtained a foreign court judgment on the merits in its
favour may challenge the arbitral award based on the ground that
the arbitral tribunal lacked jurisdiction to hear the dispute, or
perhaps even based on the res judicata effect of the court
judgment if given prior to the award (procedural public policy
exception)(600) . Even if the courts at the seat of arbitration would

have declared the arbitration agreement valid, they are bound to
recognise the EU or EFTA judgment and annul the award unless
there are other irregularities that prohibit recognition of the foreign
court decision.

In conclusion, the recognition of Regulation and Convention
judgments that preliminarily decide on an arbitration agreement’s
validity gives rise not only to a lack of reciprocity as regards national
and convention law (as portrayed under Swiss and English law), but
also with regard to court judgments and decisions of an arbitral

tribunal,(601) since the latter fall within the arbitration exception under
the Brussels and Lugano regime.

It hence needs to be considered whether it would not be appropriate
to add a new ground to the list in Article 34 Brussels
Regulation/Lugano Convention, holding that a judgment shall not be
recognised or enforced if it has been rendered in disregard of an
arbitration agreement that is valid under the law of the country of

recognition or enforcement.(602) The Recast Brussels Regulation has
chosen a different path: recital 12(2) Recast Brussels Regulation
holds that a ruling by a Member State court as to the arbitration
agreement’s validity, irrespective of whether as a principal issue or
an incidental question, is not subject to the rules of recognition and

enforcement under the Regulation.(603) It is, however, submitted that,
also under the legal situation as per the page "101" status quo,
it should be possible for an EU or EFTA court to at least deny
recognition of a judgment obtained in a clearly abusive manner under

the public policy exception.(604)

[3]. Comparative Conclusion

The analysis above illustrates that, even though the jurisdictions
examined are contracting states of the New York Convention and
thus give effect to the arbitration defence provided in Article II(3) New
York Convention, the wording of this provision is too broad to
establish clear standards. Essential questions regarding the
implementation of Article II(3) New York Convention are left to the
contracting states to answer in their legislation and court practice.
The following are examples of aspects for which Article II(3) New
York Convention does not offer any specific guidance: the law
governing the interpretation of the arbitration agreement’s (in)validity,
the procedural requirements for raising the arbitration defence and
the effects of the national courts’ decision on their jurisdiction in light
of an allegation of an arbitration agreement. Furthermore, Article II(3)
New York Convention does not define the scope of review to be
applied by the national courts, i.e. the choice between a
comprehensive review or a prima facie examination of the arbitration

agreement, either.(605) Not only due to these omissions, it is held
that Article II(3) New York Convention is insufficient to fully deal with
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parallel proceedings because it does not provide for coordination

between arbitration and court litigation.(606) In other words,
regardless of the uncertainties Article II(3) New York Convention
may create, there will be fully competing court and arbitral
proceedings at least while review of whether the arbitration

agreement is valid is pending.(607)

Likewise, it can be concluded that Article 8(1) UNCITRAL Model
Law does not substantially differ from Article II(3) New York
Convention – except for explicitly defining the time frame within
which the arbitration defence must be invoked to avoid waiver –, but
takes over the uncertainties tied to its interpretation by national
courts; hence the Model Law provision does not constitute any
better or worse a tool to manage the parallel jurisdiction of a national
court and an arbitral tribunal than Article II(3) New York Convention.

Even though Article II(3) New York Convention and its parallel
provision in Article 8(1) UNCITRAL Model Law have their flaws and
are responsible for several uncertainties when it comes to the
interpretation of the (in)validity of an arbitration agreement, they still
constitute an essential pillar of the instruments for enforcing a

page "102" pro-arbitration approach. Nevertheless, different
conclusions may be drawn from the diverging ways the arbitration
defence in the New York Convention is implemented in the
examined jurisdictions; the conclusions will be depicted from the
national courts’ perspective, the arbitrators’ and the parties’ point of
view.

[a]. Conclusions from the Perspective of National Courts

As has been discussed, broad discretion is given to national courts
to specify the conditions for a successful arbitration defence. In
particular with regard to the scope of review of the arbitration
agreement or the interpretation of the arbitration agreement’s
validity, the legislator’s and the courts’ attitude towards arbitration is
reflected. It is hence characteristic for France’s arbitration-friendly
approach that the courts’ review of the arbitration agreement is
restricted to a prima facie examination, and furthermore that the
principles governing the arbitration agreement’s substantive validity
are the parties’ choice or intention, or failing which, the relevant
mandatory rules of French law or the principles of French
international public policy. In other words, as long as the arbitral
tribunal has already been seised, there is no review of the arbitration
agreement at all, and if the court is permitted to conduct a prima
facie examination, i.e. before an arbitral tribunal has been seised
with the matter, only the violation of the most fundamental principles
of international law is capable of leading to the French courts’
affirmation of their jurisdiction. It might be noted critically in passing
that a seemingly arbitration-friendly approach might also be
undermined by forcing the parties into arbitral proceedings in the
absence of a valid arbitration agreement.

Even though the exceptions to the mandatory referral to arbitration
under the New York Convention scheme are generally construed
narrowly, the interpretation of an arbitration agreement’s validity will
nevertheless differ as a function of the national court’s scope of
review of the agreement and the criteria established for a valid
arbitration agreement. Even though parties are free to choose the
law applicable to their arbitration agreement, which renders a
national court’s interpretation of the agreement more predictable, the
national courts’ tendency to measure the agreement to arbitrate on
their own law, i.e. the lex fori, should not be neglected.

In general, the provisions dealing with the arbitration defence in the
jurisdictions examined are of a mandatory nature, i.e. national
courts are bound to stay proceedings or to decline their jurisdiction if
all the requirements for a valid arbitration defence are fulfilled. The
English legal system, however, provides the courts – in addition to
section 9 Arbitration Act – with an inherent power to stay
proceedings in favour of arbitration where disputes regarding the
existence or the scope of the arbitration agreement are pending and
the necessary conditions for a stay under section 9 Arbitration Act
are not met. The English courts’ inherent jurisdiction offers a flexible
approach that leaves room for considering the specific
circumstances of a case and for avoiding situations of substantial
injustice. This system might be criticised for rendering the grant of a
stay by national courts unpredictable; it needs, however, to be kept
in mind that the inherent jurisdiction is only restrictively applied by
the English courts as a basis for granting a stay in favour of arbitral
proceedings. In recent case law, Master Campbell ruled that

page "103" considerations as to the efficiency of arbitral
proceedings and the beneficial enforceability of an arbitral award in a
specific jurisdiction carried little weight and hence refused to grant a

stay based on the court’s inherent jurisdiction.(608) One might argue
that an approach pursuant to the English court’s inherent power to
grant a stay is even preferable for the sake of identifying the forum
where the case should be tried in accordance with the parties’
original intention and, hence, in order to limit the risk of
contradictory decisions.

There are jurisdictions where the issuance of the arbitral award may
be quicker than the national court’s decision on the arbitration

defence when seised with the dispute on the merits.(609) It is
suggested that a national court at the seat of the arbitral tribunal
should stay its proceedings in this situation to give the losing party

the opportunity to challenge the award in a timely manner.(610) This
solution also seems appropriate in light of procedural economy: if
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the losing party is also the one challenging the arbitral tribunal’s
jurisdiction and if it has properly and timely objected to the
arbitrators’ jurisdiction during the arbitral proceedings, it may raise
the ground of the arbitral tribunal’s lack of jurisdiction in setting

aside proceedings,(611) so that the seat courts have to decide on the
tribunal’s jurisdiction in any case. If the party that objected to the
arbitral tribunal’s jurisdiction has, however, been favoured by the
arbitral award, it is highly likely that it will have lost interest in the
state proceedings and may ask for their termination.

[b]. Conclusions from the Arbitrators’ View

If arbitral proceedings are already in progress and the tribunal has
already been constituted, the question may be posed concerning
how the arbitrators are to react if one of the parties to the arbitration
commences court proceedings against the defendant(s) on the
same subject matter as is in dispute in the arbitration. It needs to be
taken into account, on the one hand, that the arbitrators are obliged
to deal with the matter put before them in an efficient manner and
are hence not allowed to unnecessarily delay the arbitral

proceedings.(612) On the other hand, the arbitral tribunal should not
risk conflicting decisions being given by the national courts, thereby
complicating, if not impeding, the recognition and enforcement of the
prospective arbitral award.

Even though an arbitral tribunal is internationally recognised as able
to decide on its jurisdiction by virtue of the principle of competence-
competence independent of the national court’s jurisdictional
decision, and although it is often stated in national page
"104" arbitration laws that the arbitral proceedings may be
continued irrespective of proceedings being initiated in parallel before

the national courts,(613) the following considerations regarding the
arbitrators’ behaviour seem to be reasonable. Given that a court’s
decision affirming its jurisdiction and rejecting the arbitration defence

is likely to have preemptive effect binding the arbitral tribunal,(614)

with the consequence that an award on the same subject matter
and between the same parties, when challenged, will probably be
set aside by the court that has already negatively adjudicated on the
arbitration defence, the arbitral tribunal should consider a stay of the
arbitral proceedings until the national court has decided on its

jurisdiction.(615) The arbitral tribunal should, however, not do so
unless one of the parties has objected to the tribunal’s jurisdiction
(which the party initiating court proceedings is in principle bound to
do in order not to act contradictorily) and not without consulting with
the parties, although the parties are – based on their positions in the
court proceedings – highly likely to disagree on a proposed stay.
The following questions may form part of a consideration of a stay of
the arbitral proceedings: was the lawsuit filed in a legitimate manner
or rather to ‘torpedo’ the arbitration? Will the court proceedings be
unduly delayed or can it be expected that a decision will be given
swiftly? Had the arbitration already advanced substantially before the
court proceedings were initiated? Are the court proceedings
commenced before the courts at the seat of arbitration, or is a
foreign court decision on the arbitration agreement’s validity likely to
be recognised by the seat court?

Where the arbitral tribunal is convinced that the parties have validly
agreed to settle their disputes by arbitration, or where the party
opposing arbitration seems to have commenced court proceedings
in an abusive manner to obstruct the arbitration, the arbitral tribunal
should not stay the arbitral proceedings.

If a national court’s decision on the arbitration defence is unduly
delayed by the court or a party, the arbitral tribunal might consider
lifting the stay in order not to infringe its obligation to efficiently
proceed with the arbitration.

An arbitral tribunal deciding on whether to stay arbitral proceedings
due to a positive jurisdictional decision by a national court should,
furthermore, consider and consult with the parties on whether the
national court dealing with the arbitration defence is the court at the
seat of the arbitral tribunal, a court in a jurisdiction closely
connected to the dispute (also possibly for enforcement purposes),
or any other competent national court: the seat court’s positive
jurisdictional decision is most likely to result in the arbitral award
being annulled in setting aside proceedings or its enforcement being
inhibited on the ground that there was no valid arbitration agreement.
If the competent national court is not situated in the country where
the seat of the arbitral tribunal is located, but is otherwise relevant
for the enforcement or recognition of the award, the arbitral tribunal
should consider that the court’s decision page "105" could
jeopardise the enforcement or recognition of the arbitral award in that
jurisdiction. Any other competent national court seemingly unrelated
to the dispute before which a party initiated proceedings, perhaps to
take advantage of that jurisdiction’s arbitration-hostile case law or its
wide interpretation of the exceptions to a valid arbitration agreement,
should not seriously influence the arbitral tribunal’s decision to stay
the arbitral proceedings, since such a court decision is likely not to
be recognised by any enforcement court reviewing the tribunal’s
jurisdiction. Assuming, however, that such a court’s decision’s
preemptive effect extends to the national courts within a defined
legal area, which the seat court is part of, the decision on the
arbitration defence might nevertheless present an obstacle to the
enforcement of the award. This example is reminiscent of the current
legal situation under the Brussels Regulation and the Lugano
Convention, according to which a decision preliminarily deciding that
the arbitration agreement is not valid must be recognised by the
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Member States and the Lugano States without being entitled to

review the issuing court’s jurisdiction.(616) But an arbitral tribunal
(and the courts of contracting states of the New York Convention
likewise) should not consider itself (themselves) bound by a court
decision that either ignores Article II New York Convention or relies
on a mandatory national law to deny effect to an otherwise valid

arbitration agreement.(617) In such a case, the arbitral tribunal should
continue with its own determination of the arbitration agreement’s
validity. In any event, the arbitral tribunal should comply with its
mandate to render an enforceable award in order not to render
redundant the parties’ time and cost.

If the national court affirms its jurisdiction and continues with the
proceedings, the arbitral tribunal should take into account the
specific circumstances of the case and again consult with the
parties on the way forward, especially in light of the preemptive
effect of the court’s decision, rendering it impossible to enforce the
award in the parallel arbitral proceedings before the same courts.
The risk of contradictory decisions being rendered if the court
proceedings and the arbitration are continued in parallel should also
be part of these considerations.

[c]. Conclusions from the Parties’ View

A party intending to raise the arbitration defence should, before
doing so, check the jurisdiction’s requirements for invoking an
arbitration agreement. Especially the questions as to the law
governing the interpretation of the arbitration agreement’s validity,
the court’s scope of review of the agreement, and whether the
exceptions to the arbitration agreement’s validity are interpreted
restrictively or broadly necessitate further inquiry of the jurisdiction’s
doctrine and case law, since they substantially page
"106" influence a court’s decision on the arbitration defence. In
particular, when considering that the claimant may commence
proceedings in a national court of competence that is not the seat
court, being acquainted with the latter court’s case law is paramount
for the defendant’s presentation of his arguments.

As regards the procedural conditions to be met in order not to risk
being held to have waived the right to raise the exceptio arbitri in a
national court, again the specific requirements of the lex fori need to
be examined. Because the point in time by which the arbitration
defence must be raised differs in the jurisdictions examined, ranging
from the point in time before the first step in the proceedings is

taken(618) to the point in time before the oral hearing on the

substance of the dispute is held(619) , the defendant should, for the
sake of risk minimisation, make sure that he clearly articulates his

objection as soon as possible in the court proceedings.(620) The
defendant should expressly indicate his intention to raise the
exceptio arbitri and throughout the proceedings reserve all rights
when defending his position on the merits before the national court.

From a practical standpoint, the defendant should also make sure
that the relevant documents to prove the existence and the validity of
the arbitration agreement are available and not blocked in the arbitral
proceedings or barred from being used in the court proceedings by a

confidentiality agreement.(621)

What is, in addition, worth considering before an arbitration defence
is raised is whether the reasons upon which a stay or the decline of
jurisdiction is requested are sufficient, or at least congruent, with
previous case law of the respective national court to grant the stay
or decline its jurisdiction; in other words, if the applicant fails to win,
he is in the unfortunate position that he needs to return to the court

he has described inappropriate to hear his claim.(622) Furthermore, it
should be taken into account that there is usually more than one
level of appeal against the national court’s decision on the arbitration
defence, hence objecting to the court’s jurisdiction might be a long
haul, especially considering differences in the efficiency of
adjudicatory bodies in different jurisdictions. Last but not least,
pending court proceedings on the validity of the arbitration
agreement always mean a threat to the enforcement of any
prospective award on the same subject matter.

[B]. Exceptio Litis Pendentis

From a civil law perspective, a party is entitled to challenge the
jurisdiction of the court seised second if the proceedings before the
second court concern the same relief sought, based on the same
legal grounds, and are between the same parties as the page
"107" proceedings before the court seised first. The exceptio litis
pendentis is a self-restraining instrument by which the court seised
second stays jurisdiction based on the temporal priority of the
determination of jurisdiction of the court seised first. This effective
means of regulating parallel proceedings is applied in civil law
countries and has also been incorporated into the Brussels
Regulation and the Lugano Convention. Even though the lis pendens
doctrine is taken for granted from a civil law perspective, it is not
self-evident that it also pertains to cross-border case constellations

and to cases that involve other dispute resolution mechanisms.(623)

It is therefore worthwhile to analyse whether the plea of
litispendence may also be effectively raised in court proceedings
where the ‘court’ first seised is, in fact, an arbitral tribunal. For this
purpose, some comments will first be made on the origins of the
principle of lis pendens and the ‘equivalent’ principle in common law.
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In a second step, whether there are provisions in international
conventions supporting the application of the lis pendens rule in the
context of arbitration will be examined, including a review of the New
York Convention, the European Convention, the UNCITRAL Model
Law and the Brussels and Lugano regime. Thirdly, the effects of the
plea of litispendence when raised before different European national
courts seised second will be elaborated.

[1]. General Introduction

[a]. Origins of the Principle of Lis Pendens in Civil Law
Jurisdictions

The legal concept of lis (alibi) pendens came into existence in a

domestic setting in civil law jurisdictions.(624) Lis pendens describes
a situation and a point in time in which parallel proceedings involving
the same parties, the same cause of action, and identical legal
grounds are simultaneously pending in two different states or before

two different fora.(625) Lis pendens is also a normative concept.(626)

This doctrinal meaning calls to exclude court jurisdiction in favour of
the court first seised when proceedings with the same claim, based
on the same legal grounds, and between the same parties are

already pending.(627) The decisive and only factor taken into account
to determine which of the courts seised can retain jurisdiction is the

time factor.(628) Meanwhile, the lis pendens rule has also extended
to cross-border matters as foreseen in multilateral treaties, such as

the Brussels Regulation(629) and the Lugano Convention(630) .
However, there does not exist a clear and global transnational
principle of lis pendens yet, since arbitration and court proceedings
are governed by separate jurisdiction and enforcement conventions,

page "108" and these conventions are silent on the interface

between simultaneous arbitration and court jurisdiction.(631)

As far as the policy considerations behind the principle of lis
pendens are concerned, the principle’s aim is to eliminate wasteful
expenditure of public funds and avoid the risk of conflicting

outcomes.(632) Considering the motive of avoiding contradictory
decisions, it could be reasoned that the applicability of the lis
pendens doctrine where parallel proceedings are pending before a
national court and an arbitral tribunal should not be doubted. It has,
however, rightly been held in legal scholarship that there is
principally no room for the application of the lis pendens rule in the
context of parallel arbitral and court proceedings, since a valid
arbitration agreement precludes the concurrent exercise of

jurisdiction by public authorities.(633) In other words, the situation is
different with an arbitration agreement insofar as there are not two
presumptively competent fora in which the case could be tried, but
there is a contractual agreement made by the parties to exclude

jurisdiction of the national courts entirely.(634) The question arises as
to what occurs if there are two presumptively competent fora
capable of resolving the same issue due to one party’s objection as
regards the arbitral tribunal’s jurisdiction; if a party challenges the
existence or validity of an arbitration agreement, both an arbitral
tribunal and a national court may be equally competent to decide on

this question.(635)

[b]. Common Law Doctrine of Forum Non Conveniens

Common law countries, by contrast, are dominated by a different
approach to how to determine their jurisdiction when parallel
proceedings are pending in a cross-border context: the forum non
conveniens doctrine takes into account several connecting factors
and considerations, one of which is the existence of parallel
proceedings, in order to identify the most suitable forum for settling

the dispute.(636) The doctrine of lis pendens and the forum non
conveniens doctrine share, however, a common motivation, i.e. to
provide an appropriate solution to bona fide litigants and to curtail

abusive behaviour often linked to parallel proceedings.(637)

In England, the competent court is entitled to decide, on a case-by-
case basis, whether to decline jurisdiction where another, more

appropriate, foreign forum is available.(638) English courts comply
with the forum non conveniens doctrine when deciding upon their
extraterritorial jurisdiction, which allows a court to dismiss a case
due to the inconvenience or inappropriateness of the chosen forum.
The doctrine of forum non conveniens retains its significance outside
the Brussels and Lugano regime page "109" in section 49 of the
Civil Jurisdiction and Judgments Act 1982, which preserves the
ability of the English courts to grant a stay on the grounds of forum
non conveniens except where such a stay is in conflict with the

Brussels Convention and now the Brussels Regulation.(639) The
Scottish doctrine of forum non conveniens was introduced into
English law in the decision of the House of Lords in Spiliada

Maritime Corporation v Cansulex Ltd(640) .(641) This doctrine has at
its core the concept of the natural forum with which the action has

the most real and substantial connection.(642) The attractiveness of
the forum non conveniens doctrine lies in considerations of fairness

and equity when deciding upon jurisdiction;(643) the doctrine seeks
to identify the tribunal that has competent jurisdiction, “in which the
case may be tried more suitably for the interests of all the parties

and for the ends of justice.”(644) The English case law has clarified
that the existence of simultaneous proceedings is no more than a

factor relevant to the determination of the appropriate forum,(645) and
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that, consequently, the principles enunciated in the Spiliada case
apply regardless of whether there are other proceedings already

pending in the alternative forum.(646) The fact that there are parallel
proceedings pending, one of which has been initiated prior to the
other set of proceedings, is hence merely one of the considerations
to be weighed up as part of the overall assessment and does not

raise a presumption in favour of a stay.(647)

[c]. Lis Pendens Rule in International Arbitration Law

It needs to be established in the first place whether international
arbitration conventions, such as the New York Convention, the
European Convention or the UNCITRAL Model Law, recognise a lis
pendens rule. Mention will also be made of the effect of the lis
pendens rule, as established in the Brussels and Lugano regime, in
the context of an arbitration.

[i]. Article II(3) New York Convention

The New York Convention, as the most important multilateral treaty
dealing with the recognition and enforcement of foreign arbitral
awards, does not contain a lis pendens page "110" rule or
instructions on how to find the most suitable forum in the event of

parallel proceedings (forum non conveniens doctrine).(648) It,
however, holds in Article II(3) New York Convention that the court of
a contracting state, when seised of an action in a matter in respect
of which the parties have concluded a valid arbitration agreement,
shall, when one of the parties so requests, refer the parties to
arbitration. In other words, upon the request of one of the parties the
national court shall give precedence to the jurisdiction of an arbitral
tribunal. On the one hand, this provision does not constitute a first-
in-time rule, but rather an instruction on how to exercise jurisdiction
when faced with a valid arbitration agreement. On the other hand,
the national court does not have a general duty to refer the parties to
arbitration when they have validly agreed on arbitration, but shall
only act in this way when one of the parties raises the defence of
lack of jurisdiction due to a valid arbitration agreement between
them. Article II(3) New York Convention, therefore, does not
represent an obligation that must be fulfilled by the national court ex
officio, but only upon one of the parties’ request. Therefore, this
provision does not share the main characteristics of a lis pendens
rule, i.e. the clear reference to a time-oriented rule of priority when at
least two proceedings with the same claim, based on the same
legal grounds, and between the same parties are pending before
different fora and which must be applied regardless of the parties’
claims or objections brought forward.

[ii]. Article VI(3) European Convention

The European Convention establishes the rule that the national court
seised after arbitral proceedings have been initiated shall stay its
proceedings to give precedence to the arbitrators’ determination of

jurisdiction:(649)

“Where either party to an arbitration agreement has
initiated arbitration proceedings before any resort is
had to a court, courts of Contracting States
subsequently asked to deal with the same subject-
matter between the same parties or with the question
whether the arbitration agreement was non-existent or
null and void or had lapsed, shall stay their ruling on
the arbitrator’s jurisdiction until the arbitral award is
made, unless they have good and substantial reasons
to the contrary.”

This provision is said to establish a real exceptio litis alibi pendentis,
since it does not require any review of jurisdiction, but relies solely

on the chronological priority of the arbitral proceedings.(650) The
phrase ‘good and susbstantial reasons’ seeks to encompass the
exceptions regarding the arbitration agreement’s validity which
justify refusing a stay of the court proceedings under Article II(3)

New York Convention;(651) the phrase may furthermore be applied
where a plea of res judicata precluding arbitral proceedings is raised.
(652)

page "111"

[iii]. Article 8 UNCITRAL Model Law

Article 8(1) UNCITRAL Model Law – a provision very similar to

Article II(3) New York Convention(653) – does not constitute a lis
pendens rule either: firstly, it does not indicate a chronological
priority rule in case of simultaneously pending proceedings, whether
arbitral or court proceedings; secondly, the national court is obliged
to refer the parties to arbitration only if the parties do not plead to
the substance of the case, but one of them requests that the
arbitration agreement be enforced, and only provided that the
arbitration agreement is valid.

Article 8(2) UNCITRAL Model Law even goes further and holds that
where a competing action has been commenced in the local courts
in a matter subject to an arbitration agreement, arbitral proceedings
may nevertheless be commenced or continued, and an award may

be made, while the issue is pending before the national court.(654) In
other words, Article 8(2) UNCITRAL Model Law, by clear wording,
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authorises the parties to initiate parallel arbitral proceedings even
where court litigation has already been commenced in the same
matter. This provision therefore constitutes exactly the opposite
principle from the lis pendens doctrine. Article 8(2) UNCITRAL Model
Law hence does not offer a lis pendens plea to parties to parallel
court proceedings and the national court is not entitled to decline its

jurisdiction ex officio due to lis pendens, either.(655)

[iv]. Brussels and Lugano Regime

The Brussels and Lugano regime have incorporated the lis pendens
rule by unambiguous wording: in the event of proceedings involving
the same cause of action and between the same parties being
initiated in parallel, Article 27 Brussels Regulation/Lugano
Convention holds that any court other than the court first seised
shall of its own motion stay its proceedings until such time as the
jurisdiction of the court first seised is established; if the court first
seised has established its jurisdiction, any court other than the
court first seised must declare itself incompetent (Article 27(2)
Brussels Regulation/Lugano Convention). Where the actions
pending in the courts of different Member States or contracting
states are only related, any court other than the court first seised
may stay its proceedings (Article 28(1) Brussels Regulation/Lugano
Convention). And if the actions fall within the exclusive jurisdiction of
two courts, Article 29 Brussels Regulation/Lugano Convention
provides that the court seised second must decline jurisdiction in
favour of the court first seised. The point in time when a court is
deemed to be seised is no longer left to be decided by the lex fori,
but is defined in page "112" Article 30 Brussels
Regulation/Lugano Convention. The question, however, remains as
to whether section 9 of the Brussels Regulation/Lugano Convention
is also applicable where one of the courts seised in parallel is an
arbitral tribunal.

Article 27 Brussels Regulation/Lugano Convention is not applicable
in the context of arbitration: an arbitral tribunal seised second is
thus not obliged to stay the proceedings due to lis pendens, nor is a
national court seised second when proceedings are already pending

before an arbitral tribunal.(656) The lis pendens rule under the
Brussels Regulation/Lugano Convention is directed exclusively at
the national courts of the contracting parties and hence it is not

binding upon arbitral tribunals.(657) Article 28 Brussels
Regulation/Lugano Convention, likewise, does not find any

application in respect of arbitral proceedings.(658) The national rules
of the lex fori are decisive to deal with parallel judicial and arbitral

proceedings.(659)

[2]. Effectiveness of the Plea of Litispendence before National
Courts

This chapter will focus on whether it is advisable to raise the plea of
litispendence in court proceedings if the dispute pertaining to the
identical subject matter and between the same parties was first filed
with an arbitral tribunal. In other words, it will be looked at whether
the preclusive effect of the civil law notion of lis pendens, which
leads to the continuance of only one of the pending proceedings,
(660) is likely to materialise in the event of parallel arbitral
proceedings. The German, French and English law approach will be
depicted first; the prevailing opinion in Swiss doctrine will be dealt
with second.

[a]. German, French and English Law Perspectives

With regard to German law, it has been established above that the
German notion of the arbitrators’ competence-competence does not
adopt the negative effect doctrine; hence, a German court may
review an arbitration agreement even though an arbitral tribunal has

already been constituted.(661) So the mere fact that there are parallel
proceedings in progress before an arbitral tribunal (having its seat in

Germany or abroad)(662) does not force the state court to stay the
proceedings and wait for the jurisdictional decision of the arbitral

tribunal.(663) Even though the lis pendens rule is page

"113" applied in a litigation context in Germany,(664) the party
insisting on arbitration is not recommended to solely rely on the lis
pendens objection before the German courts in order to have the
parallel judicial proceedings stayed.

The stance of the French courts as regards the application of the lis
pendens rule where an arbitral tribunal is seised with proceedings
prior to the national courts being seised in parallel needs to be

singled out: as seen above,(665) French law has adopted the
negative effect of competence-competence; as a result, once the
arbitral tribunal (having its seat in France or abroad) has been fully
constituted, the national courts must decline jurisdiction and leave
the determination of the tribunal’s jurisdiction to the arbitrators in the
first place. To raise the plea of litispendence will hence, in general,
not be necessary at all, since the French courts are bound by
Article 1448(1) CPC in any case, provided that the party insisting on

arbitration raises the arbitration defence correctly and in time.(666) It
could hence be concluded that the doctrine of the negative effect of
competence-competence adopted by French law establishes a
unilateral ‘lis pendens’ rule in favour of the arbitral tribunal, at least
with regard to its effect, i.e. the court declining jurisdiction.

English law, furthermore, stands out as not having a tradition of
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applying the lis pendens rule in civil litigation proceedings in a cross-
border context; the lis pendens doctrine is hence not applied to
situations where proceedings are pending in parallel before an
English court and a foreign court, but lis pendens is solely an
additional factor in determining which is the appropriate forum to

hear the case.(667) Key factors that may help the respondent to
secure a stay in such a situation are in particular that the parallel
proceedings are being conducted bona fide, that the proceedings
have already advanced further than in the forum seised second
and/or that the foreign forum is capable of resolving all aspects of a

multidimensional transnational dispute.(668) It is, however, rather
doubtful that these arguments might also convince an English court
to stay its proceedings in respect of foreign arbitral proceedings.
Due to the fact that the English courts are not familiar with the lis
pendens rule in a litigation context (outside the Brussels and
Lugano regime) and failing any provision recognising the
chronological priority rule where the parallel proceedings are
conducted before an arbitral tribunal, it does not appear to be
promising for the party loyal to the arbitration agreement to rely on
the plea of litispendence in order to have the court proceedings
stayed.

It, however, seems necessary to make some in-depth comments
about the status of the lis pendens objection raised with a Swiss
court, if parallel proceedings have first been initiated before an
arbitral tribunal.

page "114"

[b]. Swiss Law Perspective

While Swiss national courts have long applied the principle of
litispendence concerning parallel proceedings in civil litigation at

both domestic and international levels,(669) the situation is less clear
when parallel proceedings are pending before a national court and an
arbitral tribunal. The wording of the provisions regarding parallel
judicial proceedings under Swiss law is silent on the interface

between court and arbitration proceedings.(670) Consequently, it can
be observed that there is no hard law in domestic and international
Swiss law that would coordinate parallel judicial and arbitral
proceedings.

[i]. With Previous Domestic Arbitral Proceedings

Domestic arbitral proceedings in this chapter means the situation
where the arbitral tribunal seised first has its seat in the same
country as the national court seised second, i.e. in Switzerland.

There is opinion in legal doctrine that Article 372(2) CCP(671) , which
is technically only applicable to domestic (internal) arbitration,
should be extended by way of analogy to an international arbitral

tribunal with its seat in Switzerland.(672) In other words, Swiss
courts are considered to revert – by analogy – to the lis pendens
principle provided in Article 372(2) CCP and hence would have to
stay their proceedings until the arbitral tribunal (first seised) has
decided on its jurisdiction. This application by analogy has, however,
not been confirmed by Swiss case law to date. It therefore seems
too uncertain to rely on the Swiss court’s stay of the proceedings ex
officio. Furthermore, the party’s plea of litispendence should not form
the single line of argumentation either, since the Swiss court is
neither bound by hard law nor by case law to observe lis pendens of
an arbitral tribunal with its seat in Switzerland seised prior to the
national courts.

Moreover, some authors are of the opinion that the lis pendens rule
is applicable only unilaterally, that is the national court’s jurisdiction
is ousted by the prior jurisdiction of the arbitral tribunal, but not the

other way round.(673) Others support the equal application of the lis
pendens doctrine by national courts and arbitral tribunals page
"115" regardless of whether the national court is seised prior to the

arbitral tribunal or vice versa.(674)

[ii]. With Previous Foreign Arbitral Proceedings

How effective is the plea of litispendence raised in Swiss court
proceedings where the arbitral tribunal seised first has its seat
abroad.

The prevailing opinion in Swiss legal doctrine is that national courts

should apply Article 9(1) SPILA(675) by analogy.(676) Berger and
Kellerhals furthermore hold that such application per analogiam is
justified, since the Swiss Federal Supreme Court itself concluded
that the principle of temporal priority is of such fundamental

importance that it is a matter of public policy.(677) Although the
Swiss Federal Supreme Court has not decided yet how the national
court would have to react if it were seised second in parallel to an
arbitral tribunal having its seat abroad, it is, in principle, in favour of
applying the principle of litispendence to parallel judicial and arbitral

proceedings.(678) In an obiter dictum, the Swiss Federal Supreme
Court held that:

“Issues which may give rise to a conflict of jurisdiction
[between courts and arbitral tribunals] must be
resolved by applying the rules governing lis pendens
(cf Art. 9 SPILA, for instance), res judicata or the



11/7/2014 Print preview

http://proxy.ppl.nl:2093/CommonUI/print.aspx 67/196

recognition and enforcement of foreign judgments (Art.

25 ff. SPILA).”(679) (680)

The application of Article 9(1) SPILA per analogiam would lead to
more satisfactory results than a mere chronological rule of
precedence, since Article 9(1) SPILA does not demand that the
court stay the proceedings based on the principle of temporal
priority only, but the court needs to check, in addition, whether the
foreign decision is expected to be recognisable in Switzerland.
Hence, the Swiss court would have to examine whether the foreign
arbitral award is, in principle, expected to be recognisable under
Swiss law. The recognition of foreign arbitral awards is governed by
the New York Convention, which has been incorporated into Swiss

law and is directly applicable.(681) The Swiss court would therefore
have to examine whether any ground to refuse recognition of the
arbitral award as provided in Article V New York Convention applies.
(682) Since the arbitral proceedings might not, in most cases, have
evolved page "116" beyond an initial stage at the time when the
Swiss court examines, in accordance with Article 9(1) SPILA, the
grounds in Article V New York Convention, one may assume that, in
particular the examination of the grounds in Article V(1)(a) New York
Convention (regarding the validity of the arbitration agreement) and
Article V(2)(a) New York Convention (concerning the arbitrability of

the matter in dispute), would be paramount to the Swiss court.(683)

In conclusion, there is, at least to a certain extent, a chance that a
Swiss national court would stay proceedings if a party raises a plea
that the same cause of action, based on the same legal grounds, is
already pending between the same parties before an arbitral tribunal

with its seat abroad.(684) Given the fact, however, that there are no
internationally acknowledged rules on lis pendens in arbitration to
date, and being aware that the application of Article 9(1) SPILA to
situations where the Swiss court is confronted with the plea of
arbitral proceedings being initiated abroad first has been strongly
suggested by the prevailing legal doctrine, but is no hard law either,
it does not seem advisable to solely rely on the plea of litispendence
before a Swiss court. This view is furthermore confirmed by
Besson’s opinion that, due to the legislator’s attitude of being largely
unconcerned about coordinating arbitrations and court proceedings

as conveyed by enacting Article 186(1bis) SPILA(685) , a Swiss
court will most probably be reluctant today to apply Article 9(1)
SPILA by analogy if arbitral proceedings have been initiated first

abroad.(686)

[3]. Comparative Conclusion

As analysed in this chapter, the statutory arbitration laws and the
case law of the jurisdictions examined do not stipulate a
chronological priority rule to regulate parallel judicial and arbitral
proceedings, even though there is a trend towards placing arbitral

tribunals and national courts on an equal footing.(687) In an
international context, outside the scope of application of the
Brussels and Lugano regime, the English courts apply the forum
non conveniens doctrine, for which the existence of parallel
proceedings is merely one element to identify the forum that is the
most appropriate one to hear the case. In the words of Fawcett: “[…]
lis pendens is not a doctrine in its own right but [it] is regarded as
being overall a facet, albeit an important one, of the doctrine of

forum non conveniens.”(688) Swiss legal doctrine advocates that
certain provisions constituting a lis pendens rule, such as Article
9(1) SPILA concerning cross-border parallel proceedings before
national courts and Article 372(2) CCP (applicable to domestic
arbitration), should be applied by analogy to regulate parallel
proceedings in the context of international arbitration. Such findings
as developed in Swiss legal doctrine have not, however, been
confirmed by Swiss legislation or the Swiss Federal Supreme

page "117" Court’s case law yet. Nor does the New York
Convention or the UNCITRAL Model Law contain any provision as to
the priority of either court or arbitral proceedings based on
chronological grounds. Solely Article VI(3) European Convention
provides that the court seised second (either on the merits or on the
subject of the arbitration agreement’s validity) shall stay its
proceedings on the jurisdiction of the arbitral tribunal, until the
arbitral award is made in the arbitral proceedings commenced first.

[a]. Conclusions from the Perspective of National Courts

If a party to arbitration raises the arbitration defence in court
proceedings in time, the national judge will, in principle, decline its
jurisdiction or stay the proceedings, unless it declares the arbitration
agreement to be null and void, inoperative, or incapable of being
performed. If the arbitration defence, however, is not raised in court
proceedings, but the party insisting on arbitration only invokes the
lis pendens created by the arbitral proceedings, the question
remains as to whether a national judge should nevertheless stay the
proceedings on the grounds of the chronological priority of the
arbitral proceedings. Even if the lis pendens doctrine is not known in
the jurisdiction before which the court proceedings are initiated, or
the principle’s use is not acknowledged in the context of arbitration,
it should be in the court’s discretion to decide whether to stay the
proceedings in favour of the ongoing arbitration, based on
considerations of efficiency, fairness, and the status of the

respective proceedings,(689) similar to an English court’s application
of the forum non conveniens doctrine. Where a party, for instance,
has commenced court proceedings with the abusive intention of
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sabotaging the arbitration, and the arbitral proceedings have already
advanced to the evidence-taking phase or even past the oral hearing
of the witnesses and experts, a national court should carefully
consider these circumstances. If, after having weighed up these
factors, the national court concludes that it – regardless of the non-
application of the lis pendens rule – considers it reasonable to stay
the proceedings, it should do so.

[b]. Conclusions from the Parties’ View

No lis pendens rule has been established to deal with parallel
judicial and arbitral proceedings in the jurisdictions examined above.
It is hence of little avail to a party intending to object to a national
court’s jurisdiction to raise the plea of litispendence. Under English
law – where lis pendens is just a factor for the court to consider in
the process of weighing up the circumstances that favour a stay of
the judicial proceedings –, however, it may be, in addition to
pleading that the arbitral proceedings have been initiated prior to the
court proceedings, more encouraging to argue that the parallel court
proceedings give rise to substantial and irreparable damage, or that
the arbitral proceedings have already well advanced beyond the

initial stage of the proceedings.(690) page "118" But the English
courts are left with a high degree of discretion whether to stay the
proceedings or not, and, furthermore, the factors mentioned have, to
the knowledge of the author, not been weighed up yet when a court
has been confronted with parallel proceedings before an arbitral
tribunal.

Based on these uncertainties, there is a high chance that a plea of
litispendence of arbitral proceedings will not be effective; the party
intending to have court proceedings terminated should hence focus
on invoking the existence and validity of the arbitration agreement in

the first place,(691) possibly combined with the plea of litispendence.
This recommendation is reinforced by the fact that national courts,
when faced with a plea of a valid arbitration agreement, do not have
discretion to refer the parties to arbitration, but are obliged to do so.
(692) Furthermore, the party relying on arbitration will risk submitting
to the jurisdiction of the national court if it only raises the plea of
litispendence; this is the logical conclusion, since the plea of
litispendence is based on the argument of the chronological priority
of the arbitration only, and not on the priority of the arbitration as the
preferred dispute resolution mechanism chosen by the parties.

It is hence submitted that the plea of litispendence may be
combined with or argued in the alternative to the plea that there is a
valid arbitration agreement between the parties as provided in Article
II(3) New York Convention, but never on a stand-alone basis. From a
procedural standpoint, the plea of litispendence, like the arbitration
defence, needs to be raised as soon as possible in court
proceedings in order not to risk waiving any jurisdictional objection.

[C]. Action for Injunctive Relief

A means of actively restraining a national court’s or an arbitral
tribunal’s jurisdiction is to file an action for injunctive relief with the
state courts. The acceptance of such actions for injunctive relief is,
in general and in any event, perceived differently in the context of
arbitration in the jurisdictions examined below. The Brussels and the
Lugano regime have disapproved of such injunctive relief if it unduly
interferes with the determination of jurisdiction by the courts of other

Member States or contracting states.(693)

A distinction needs to be made between injunctions restraining court
proceedings pending in parallel to arbitral proceedings or in breach
of an arbitration agreement to protect the jurisdiction of the arbitral
tribunal (‘anti-suit injunctions’), and injunctions page
"119" issued by a national court to restrain arbitral proceedings
initiated in parallel (‘anti-arbitration injunctions’). Anti-suit injunctions
in support of arbitration may be of avail where proceedings on the
merits have been initiated before the courts at the seat of arbitration
or before the courts of another jurisdiction in parallel to arbitral
proceedings on the same subject matter and between the same
parties. The party opposing the court proceedings may therefore file
an action for injunctive relief with the court at the seat of the
arbitration or with another competent court. The injunctions listed
second are directed against arbitral proceedings and may be sought
in addition to the relief sought on the merits by the party having
commenced court proceedings. The aspects regarding anti-suit and
anti-arbitration injunctions will be dealt with separately below.

[1]. Injunctions Restraining Parallel Court Proceedings (Anti-suit
Injunctions)

An anti-suit injunction is an order directed at the claimant in foreign
proceedings, requiring it not to commence or to cease to pursue the
foreign action. A failure to comply with the order places the claimant

in contempt of court.(694) Whereas anti-suit injunctions are a popular
instrument in England – indeed, they originate from common law
jurisdictions –, they are regarded with suspicion in Switzerland, for

instance.(695) In general, one can observe that civil law doctrine
regards anti-suit injunctions as a particularly serious affront to the
dignity of the foreign court, even though the injunction is not directed
at the court itself. By contrast, common law doctrine opines that it
is contrary to legal justice if a person is sued in an inappropriate
forum, so the dominant consideration is where a dispute should
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justly be resolved.(696)

Anti-suit injunctions may be sought at different stages of the
proceedings and may pursue different goals in the context of
arbitration: to prevent a party from initiating court proceedings or to
disrupt foreign court proceedings commenced in disregard of an
arbitration agreement, to halt or prevent proceedings to set aside an
arbitral award, or to block the enforcement of an arbitral award (‘anti-

enforcement injunction’).(697)

Based on the different attitudes towards anti-suit injunctions, it will
be analysed which jurisdictions declare anti-suit injunctions as
permissible in the context of arbitration, what are the considerations
in legal doctrine in favour or against anti-suit injunctions and, finally,
what are the effects of court decisions granting injunctive relief.

[a]. Admissibility of Anti-suit Injunctions

In German case law, a petitioner who was granted an anti-suit
injunction in England requested service of the injunction in Germany;
the German Central Authority returned page "120" the request
on the grounds that service was likely to infringe on the sovereignty
of Germany and therefore the request for service had to be refused
pursuant to Article 13 of the 1965 Hague Convention (on the Service
Abroad of Judicial and Extrajudicial Documents in Civil or

Commercial Matters).(698) The petitioner then applied to the Regional
Court of Appeal, which dismissed the application for the following
reasons:

“Anti-suit injunctions constitute an infringement of the
jurisdiction of Germany, and thus the sovereignty of
that state, because the German courts alone decide,
in accordance with the procedural laws governing them
and in accordance with existing international
agreements, whether they are competent to adjudicate
on a matter, or whether they must respect the

jurisdiction of another domestic or foreign court.”(699)

The German court further held that the constitutional right of parties
to have free access to the German courts is undermined by such

injunctions.(700) Hence, German courts will not actively grant anti-

suit injunctions,(701) presumably also not to protect the enforcement

of an arbitration agreement.(702)

The French courts have not taken a stand yet as regards the
admissibility of an anti-suit injunction in support of an arbitration
agreement. Even though it is a civil law jurisdiction, French case law
has recently become more receptive to observing an anti-suit
injunction under certain circumstances: the French Supreme Court
has ruled that an anti-suit injunction issued by a US court prohibiting
a party to initiate or continue proceedings in France will be
recognised and is not contrary to international public policy where
the order is based on an exclusive jurisdiction clause agreed to by
the parties, and therefore protects a contractual agreement

previously made by the parties.(703) The enforcement of an anti-suit
injunction – outside the ambit of the Brussels Regulation/Lugano
Convention – for the benefit of party autonomy seems to suggest
that the French courts would also be inclined to pursue this path to

protect a valid arbitration agreement.(704) Likewise, Debourg seems
to argue in favour of the permissibility of anti-suit injunctions in
support of arbitration on the grounds that such orders support party
autonomy and represent an effective mechanism to counter abusive

procedural tactics.(705) Clavel, however, considers that the
admissibility of page "121" injunctions in support of arbitration is
even more questionable than those issued against arbitration, since
the latter simply ignore the arbitral tribunal’s competence-
competence, but the former interfere with the state courts’ authority

and thereby intrude on the national courts’ sovereignty.(706) There is,
however, no legal basis for the French courts to issue anti-suit
injunctions to date.

In Switzerland, the courts have no tradition in issuing injunctions
against a party to Swiss proceedings restraining it from initiating

substantive proceedings abroad.(707) The Swiss Federal Supreme
Court established that the prevailing Swiss doctrine rejects the
issuance of anti-suit injunctions and that it argues that such orders
are rendered futile in any event by the principles of litispendence, res
judicata, and the provisions on the recognition and enforcement of
foreign judgments, with the consequence that there is no legitimate

interest in issuing such an injunction.(708) The majority of Swiss
commentators indeed consider orders by a foreign court restraining
Swiss proceedings as being contrary to public international law

which will therefore not be enforced.(709) It is further held in Swiss
doctrine that Article 7 SPILA prevents anti-suit injunctions in support
of arbitration from being issued or enforced, since Article 7 SPILA
allows the national court to ‘passively’ decline jurisdiction if the
parties to the dispute are bound by a valid arbitration agreement, but
not to ‘actively’ compel a party to arbitrate; an anti-suit injunction in
support of arbitration which is aimed at preventing a party from

litigating a dispute would be at odds with Article 7 SPILA.(710)

English courts have a long tradition of ordering parties to refrain from
initiating or continuing a lawsuit in foreign courts to ensure respect

for a London arbitration agreement.(711) Respect has also been paid
to arbitral awards at the end of the arbitral page
"122" proceedings insofar as the Court of Appeal has upheld the
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grant of an anti-suit injunction to prevent a party from bringing court
proceedings to challenge an arbitral award in a forum other than the
courts of the seat of arbitration, since by choosing London as the
seat of the arbitration the parties had agreed that proceedings to
challenge or review the award should be those permitted by English

law.(712) Temporary anti-suit injunctions in support of arbitration are
based on section 44(2)(e) Arbitration Act, whereas permanent orders
may be granted by the courts pursuant to section 37 of the Supreme

Court Act 1981.(713) It has recently been confirmed by the Court of
Appeal that a court has jurisdiction under section 37 of the Supreme
Court Act 1981 to grant an anti-suit injunction restraining foreign
proceedings brought in breach of an arbitration agreement, even in

the absence of an actual, proposed or intended arbitration.(714) In
this decision, it has further been held that where an injunction is
sought to restrain foreign proceedings in breach of an arbitration
agreement – whether on an interim or a final basis and whether at a
time when arbitral proceedings are or are not on foot or proposed –
the source of the power to grant such an injunction is to be found
not in section 44 of the 1996 Act, but in section 37 of the 1981 Act.
(715) A person who takes no part in the arbitration may also question
whether there is a valid arbitration agreement, or what matters have
been submitted to arbitration in accordance with the arbitration

agreement, by seeking an injunction from the court.(716) The English
courts’ discretion to grant or to deny injunctive relief is broad. Where
an English court has jurisdiction over the defendant, the
requirements for the grant of an anti-suit injunction are the following:
the court must be convinced that a valid arbitration agreement
exists, the application for injunctive relief must be made without

undue delay,(717) the foreign action is not well advanced, and there
is no other good reason why the injunction page "123" should
not be granted, such as the risk of conflicting decisions or that the

foreign forum could be described as the natural forum.(718) It may be
concluded that an English court, in general, exercises its discretion
to grant injunctive relief with caution when the ends of justice require

it.(719) If the applying party’s interests may also be safeguarded by a
means less radical than an anti-suit injunction, the courts will refrain

from granting injunctive relief.(720)

It has been held in English case law that injunctions in support of
enforcing an arbitration agreement may be issued with a lesser
degree of caution than other injunctions protecting the forum’s
jurisdiction, since they are giving force to the parties’ agreement to

arbitrate.(721) In other words, the principle that the parties should be
kept to their bargain unless there is a good reason to the contrary
has been established in English case law so as to create a
presumption that an anti-suit injunction will most likely – if it is just
and convenient for the court – be granted to restrain proceedings

brought in breach of an English arbitration agreement.(722) English
courts, however, do not seem to issue anti-suit injunctions to assist
an arbitration taking place in another jurisdiction; this observation
may lead to the conclusion that anti-suit injunctions in support of
arbitration are granted by the court at the seat of the arbitration only.
(723) It has, however, been held in a recent decision that the English
courts may grant anti-suit injunctions in support of an arbitration
agreement irrespective of where the seat of the arbitration is located.
(724)

Within the purview of the Brussels Regulation, the ECJ’s case law in
respect of the admissibility of anti-suit injunctions among the
Member States has resulted in a prohibition of the English courts’

practice.(725) In other words, the ECJ’s ruling in West page
"124" Tankers has removed anti-suit injunctions from the power of
English courts in relation to other Member States’ courts. The
Recast Brussels Regulation does not seem to rehabilitate the
English courts’ practice of enforcing arbitration agreements by way
of injunctive relief against court proceedings in other Member States,

either.(726) In relation to non-EU/EFTA cases the English courts’

power to grant anti-suit injunctions, however, remains unfettered.(727)

[b]. Doctrinal Considerations behind the (In)Admissibility of
Anti-suit Injunctions

It is often argued that anti-suit injunctions are, in general, disruptive.
(728) Especially in civil law countries, anti-suit injunctions are
considered as an inacceptable intrusion on their jurisdiction and will

therefore not be enforced.(729) In common law jurisdictions, however,
enabling the party to try its case in the natural or agreed forum is
paramount.

At first sight, anti-suit injunctions supporting the arbitral process

seem to be an efficient means in favour of arbitration.(730) Baum,
however, stresses that things are never that simple:

“As many would agree, there has been a general
feeling in the arbitration world that this is one more
door opening for court interference in what is
supposed to be a non-court, private procedure; it is

the thin end of a new and dangerous wedge.”(731)

Conversely, the opinion is held that anti-suit injunctions in aid of
arbitration have a different nature, i.e. to preserve the parties’
agreement to arbitrate, and are hence to be distinguished from other
anti-suit injunctions that are issued to correct or alter wrongful or
unconscionable conduct; in other words, the parties have agreed on
a specific dispute settlement mechanism which the courts seek to
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uphold by restraining a party from attempting to circumvent its

promise to arbitrate.(732)

The following considerations will shed light on the opinions
advocated in legal doctrine as to whether anti-suit injunctions (in
general or with special regard to orders supporting arbitration) should
be admissible, or simply create an additional source of cumbersome
court interference with the arbitration process. The solutions found in
the jurisdictions examined need to be understood in the context of
these diverging views and the different prevailing legal cultures.

page "125"

[i]. Comity and the Protection of the Foreign State’s Sovereignty

The admissibility of anti-suit injunctions raises several questions of a
political nature which concern the respect for and the cooperation
with a foreign state’s judiciary: issues of comity, the foreign state’s
sovereignty, and the mutual trust between the Member States of the
European Union will hence be dealt with.

It is frequently argued that anti-suit injunctions constitute an
intrusion in a foreign state’s sovereignty: even though anti-suit
injunctions are not addressed to the foreign court, but to one of the
parties, it is obvious that they are designed to protect the forum’s
jurisdiction, which prevails, in the opinion of the court issuing the
injunction, over the jurisdiction of another forum and thereby de facto

impacts on the foreign forum’s jurisdiction.(733) A prohibitive order by
a national court directed at a claimant in ongoing or anticipated
foreign proceedings essentially second-guesses the political
choices of the foreign state in relation to the functioning of its
judiciary and is, therefore, frequently declared contrary to public

international law.(734) These arguments are said to reflect the civil
law legal culture, which gives priority to public judicial authority

rather than to private justice.(735)

Would considerations of comity justify the withholding of an anti-suit

injunction against parties to a foreign litigation?(736) The principle of
comity is defined as the deference that should be given to foreign
judicial proceedings, a deference which arises not because those
proceedings are considered correct but because they are the judicial

proceedings of a friendly state.(737) The ambit of this principle is very
fuzzy insofar as its effects on the admissibility of anti-suit
injunctions may be interpreted three ways: firstly, the principle of
comity may be considered the basis why anti-suit injunctions should
not or virtually never be granted; secondly, considerations of comity
may be recognised to be relevant, but no more than as a factor to be
weighed up by the trial judge in the overall exercise of his discretion;
and thirdly, it may be argued that comity is of no or only little
significance when deciding on an application for an anti-suit
injunction, save in situations where there is some demonstration of
likely damage to the international relations of the sovereign states

whose courts are seised of the matter.(738)

Another aspect in the discussion on the admissibility of anti-suit
injunctions within the EU was raised by AG Kokott in her opinion on
the seminal West Tankers decision: anti-suit injunctions would
undermine the system of mutual trust established page

"126" between the judiciaries of the EU.(739) Consequently, the ECJ
has ruled that, based on the principle of mutual trust enshrined by
the Brussels Regulation, each Member State is to apply the rules of
jurisdiction in the Brussels Regulation; an injunction restraining a
party from proceeding with an action under the Brussels Regulation
undermines the Member State court’s jurisdiction under the

Brussels Regulation.(740)

[ii]. (In)Compatibility with International Law

The New York Convention does not contain an explicit provision in
respect of the admissibility of anti-suit injunctions in the context of
arbitration. The mere absence of express wording, however, is not a
satisfactory reason for advocating either the compliance or the

incompatibility with the Convention.(741) Authors who are of the
opinion that anti-suit injunctions are not compatible with the New
York Convention, in particular Article II(3), draw on the following
reasoning: every contracting state of the New York Convention is
given the authority to review – in accordance with its own mandatory
law – whether an arbitration agreement invoked before its courts is
valid or not without having its competence rendered futile by the

assessment of a foreign court issuing an injunction.(742) An anti-suit
injunction would hence interfere with the system and the spirit of the

New York Convention.(743) An argument has also been raised
pertaining to mutual trust between the contracting states of the New
York Convention, which must be given the opportunity to determine
their jurisdiction in accordance with their duties under Article II(3)

New York Convention.(744)

Authors advocating that the issuance of anti-suit injunctions is
consistent with the contracting states’ duties under the New York
Convention argue the following: since anti-suit injunctions in aid of
arbitration enforce the negative obligations imposed by international
arbitration agreements, their issuance is compatible with the New

York Convention.(745) It is further argued that the wording of the New
York Convention does not suggest that a judge confronted with a
dispute where one of the parties invokes the existence of a valid
arbitration agreement is entitled to rule on the situation exclusively.
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(746) English case law, in this respect, held that an application to
enforce the agreement to arbitrate by means of an application for an
anti-suit injunction would not offend principles of comity or the

scheme established in the New York Convention.(747)

The UNCITRAL Model Law does not contain a provision entitling a
national court to issue an anti-suit injunction in support of arbitration,
either; one could therefore page "127" conclude that anti-suit
injunctions issued by a national court constitute an undue court

intervention prohibited under Article 5 UNCITRAL Model Law.(748)

[iii]. Principle of Competence-Competence

A German court declared an English anti-suit injunction aimed at
restraining proceedings brought in Germany in disregard of an
arbitration clause to amount to a violation of the German courts’
competence-competence as safeguarded by the German procedural

codes and by the German Basic Law (“Grundgesetz”).(749) It could
be argued against this statement that the arbitrators’ competence-
competence, by contrast, is protected by anti-suit injunctions in aid
of arbitration, since they aim precisely at leaving the decision on
jurisdiction to the arbitrators.

[iv]. Practicality

Anti-suit injunctions are, on the one hand, often praised as an
instrument that curbs parallel proceedings; on the other hand,
however, they are said to be the source of contradictory decisions,
since they may give rise to a chain of injunctions directed against
the original order, thereby involving battles in the state courts of

more than one jurisdiction.(750)

Furthermore, the enforcement level is said to reveal further defects in
the concept behind anti-suit injunctions, since the enforcement of
such injunctions does not depend on the grounds on which they are
based, but on the severity of the sanctions a jurisdiction offers to
enforce such orders, or on the successful localisation of, and
access to, the enjoined party’s assets. In other words, it is not the
party presenting better grounds for the issuance of an anti-suit
injunction that will necessarily succeed, but practical issues such
as the nature of the sanctions available or the location of the

recalcitrant party’s assets attain more significance.(751)

[c]. Effects of Decisions on Applications for Injunctive Relief

Firstly, whether anti-suit injunctions issued by a Member State court
directed at a party in proceedings before another Member State
court are covered by the Brussels Regulation and the Lugano
Convention will be examined. Secondly, the question as to which
effects such an injunction has on the enjoined party and whether
such orders are open to appeal proceedings will be elaborated.

page "128"

[i]. Is the Brussels Regulation/Lugano Convention Applicable to
Anti-suit Injunctions in Support of Arbitration?

Starting with the landmark decision in Turner v Grovit(752) , the ECJ
held – for the relationship between two court proceedings – that the
Brussels Convention precluded the grant of an injunction, by which a
Member State court seeks to prohibit a party to proceedings
pending before it from commencing or continuing legal proceedings
before another Member State court, even if this litigation is in breach
of an exclusive forum selection clause. In doing so, the ECJ gave
consideration to the mutual trust between the Member State courts

to determine their own jurisdiction.(753) Even though there
uncontestedly are parallels between an exclusive forum selection
clause and an arbitration agreement, the case in which foreign court
proceedings are in breach of an arbitration agreement does not
necessarily have to be treated identically, since the Brussels

Regulation excludes arbitration from its scope.(754) The ECJ,
however, held in the later seminal case of West Tankers that
proceedings designed to enforce a right to arbitrate cannot

themselves come within the scope of the Brussels Regulation,(755)

but they are nevertheless inadmissible under the Regulation if they
interfere with a Member State court resolving a question of disputed

jurisdiction under the Brussels Regulation.(756) The same reasoning
also pertains to the contracting states of the Lugano Convention.
(757) As a result, anti-suit injunctions in support of arbitration,
although not covered by the ambit of the Brussels
Regulation/Lugano Convention, are designed precisely to interfere
with a foreign court’s determination and exercise of its jurisdiction
and hence can be contemplated to be contrary to the Brussels and

Lugano regime.(758)

Furthermore, there does not seem to be a change to the ECJ’s case

law under the Recast Brussels Regulation,(759) so anti-suit
injunctions will remain controversial because they are considered to
interfere with the principle of mutual trust between the Member State
courts, a principle that remains untouched by the revision of the
Brussels Regulation.

page "129"
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[ii]. Enforcement of Anti-suit Injunctions in Support of
Arbitration

Outside the ambit of the Brussels Regulation/Lugano Convention,
the English courts may still issue anti-suit injunctions to safeguard a
valid arbitration agreement.

Appeals to injunctions granted by an English court are permissible;

leave of the court is required for such an appeal.(760)

An order not to sue or not to continue litigating before the courts of a
particular state is normally made on pain of penalties, such as a fine

or even jail.(761) For an anti-suit injunction to be effective, the
enjoined party and/or its property must be located within the
jurisdiction of the national court likely to enforce the order; if,
however, neither the party nor its assets are situated in the territory
of the issuing court, nor are they located in a jurisdiction likely to
enforce the order, non-compliance remains without consequences.
(762)

A national court of a civil law country is highly likely neither to
enforce nor recognise a foreign court-ordered anti-suit injunction,
based mainly on public policy grounds, such as violation of the
principle of access to justice, of the principle of a state’s sovereignty

and its competence to be the master over its jurisdiction.(763)

Recognition of an anti-suit injunction must also be refused on public
policy grounds within the ambit of the Brussels Regulation and the

Lugano Convention.(764) The English courts, however, which have a
long tradition of issuing anti-suit injunctions, have indicated that they
would not be offended if a claimant were enjoined from commencing
or continuing proceedings in breach of an agreement to arbitrate in

England.(765) It should further be considered that the classic grounds
for refusal to recognise an anti-suit injunction, such as the right of
access to the national courts, might not be justified when dealing
with injunctions in aid of arbitration, since such orders aim at holding
parties which have agreed to settle their disputes in arbitration to

their bargain.(766) Nevertheless, recognition and enforcement of a
court-ordered anti-suit injunction in a foreign forum remains a major
difficulty.

As far as indirect enforcement is concerned, any foreign judgment
rendered in defiance of an anti-suit injunction is not enforceable in

England, since it violates public policy.(767)
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[2]. Injunctions Restraining Parallel Arbitration Proceedings
(Anti-arbitration Injunctions)

Anti-arbitration injunctions are defined as orders issued against a
party (or, at times, even against arbitrators) to preclude the initiation
or continuation of an arbitration or the enforcement of an arbitral
award (‘anti-enforcement injunction’) on the grounds that the parties’
arbitration agreement was either invalid or did not cover the claims

asserted before the arbitrators.(768) The authority on jurisdictions
issuing anti-arbitration injunctions is growing; even certain civil law
courts have made use of anti-arbitration injunctions in spite of their

general refusal to grant anti-suit injunctions.(769)

[a]. Admissibility of Anti-arbitration Injunctions

In the civil law jurisdictions examined in this study, there is no legal
basis for the issuance of anti-arbitration injunctions: the German
courts are not authorised to prohibit or impede the continuance of

the arbitral proceedings.(770) Since the French arbitration law
incorporates the negative effect of the arbitrators’ competence-
competence, which the issuance of an anti-arbitration order would
seriously infringe, the French courts will not order such injunctions

nor recognise them,(771) and have confirmed this approach towards

anti-arbitration injunctions in their case law.(772) The Swiss courts
have, so far, also refused to recognise anti-arbitration injunctions: in
a decision by the Geneva Court of First Instance, the court refused
to issue an anti-arbitration injunction or to enforce a foreign anti-
arbitration injunction based on the principle of the arbitrators’

competence-competence.(773) Article 186(1bis) SPILA holds that
arbitrators rule on their authority irrespective of any court
proceedings pending on the same subject matter and between the
same parties. Besson construes this provision as providing
arbitrators in Switzerland with an additional argument to disregard an

anti-arbitration injunction issued by a foreign court.(774)
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The English courts’ jurisdiction to grant injunctive relief under section
37(1) of the Supreme Court Act 1981 is broad enough to encompass
an order to restrain a party from taking steps in an identified

arbitration.(775) The English courts are prepared, in principle, to
issue anti-arbitration injunctions, but show great restraint to actually
do so, particularly where the seat of arbitration is located outside

England.(776) Anti-arbitration injunctions are of a subsidiary nature,
since the court will normally issue a declaration under section 72(1)
(a) Arbitration Act (where a party does not take part in the arbitral
proceedings), unless there is an indication that the party or the
arbitral tribunal intends not to comply with the court’s declaration

that there is no valid arbitration agreement.(777)
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The Court of Appeal set out the following guidelines for granting an
anti-arbitration injunction: firstly, such an order must not cause
injustice to the claimant in the arbitration, and secondly, the court
must be satisfied that the continuation of the arbitration would be

oppressive or vexatious or an abuse of the process of the court.(778)

In Elektrim SA v Vivendi Universal SA(779) , an English court refused
to injunct an English arbitration, even though there was a parallel
foreign arbitration between the same parties. The court held that,
even assuming that continuation of the English-seated arbitration
were ‘vexatious, oppressive, or unconscionable’, the court should
not make use of its power to grant an injunction to halt the arbitral
proceedings, since to do so would be contrary to the parties’
agreement to arbitrate and would thereby undermine the principles of
the Arbitration Act, and would grant the court a general supervisory

power which it has never had.(780) It needs to be considered, when
referring to this dictum, that the arbitration agreement’s validity
remained uncontested in this case. Hence, it may be inferred from
this ruling that the respect for a parties’ valid agreement to arbitrate
trumps any interest in stopping even abusive proceedings. In

Republic of Kazakhstan v Istil Group Inc(781) , an English court
enjoined the continuation of an English-seated international
arbitration based on the existence of a previous English court
judgment, which declared that no valid arbitration agreement existed
between the parties and thereby annulled the arbitral tribunal’s
jurisdictional award upholding page "132" the existence of a

valid arbitration agreement;(782) the attempt at repeated re-litigation
(or re-arbitration respectively) was considered vexatious and

unconscionable and the injunction was granted.(783) Furthermore, an
application for the issuance of an anti-arbitration injunction must be
filed promptly – as applies to anti-suit injunctions – failure to do so

may lead to the application being dismissed for delay.(784)

Although the limits to granting an anti-arbitration injunction are not
yet entirely clear, it can be observed that an injunction will only be
granted on an exceptional basis if there is good reason for holding

that the submission to arbitration is invalid.(785) Such extreme
circumstances were found to exist in Albon v Naza Motor Trading

SDN Bhd(786) , where the Court of Appeal granted an injunction to
restrain the further conduct of an arbitration in Malaysia, since the
claimant in the English court proceedings alleged that the arbitration
agreement was contained in a document dishonestly created after
the dispute had arisen in order to try to defeat the jurisdiction of the

English state courts.(787) Furthermore, the Commercial Court most
recently granted an anti-arbitration injunction on the basis that the
competent judge considered England as the natural forum for
determining whether the non-signatory defendants were party to the
arbitration agreement at all and held that the continuation of the
arbitral proceedings in New York would have been unconscionable,

oppressive, vexatious or otherwise an abuse of due process.(788)

It may be summarised that the English courts will, where it is
accepted that an arbitration agreement has been concluded, but its
binding force is challenged, intervene to restrain the arbitral
proceedings only in very exceptional circumstances; where it is
contended that no arbitration clause has ever been agreed at all, the

approach towards granting an injunction may be broader.(789) Where
the question as to whether a page "133" claim is covered by the
arbitration agreement is in dispute the grant of an anti-arbitration

injunction is usually not possible.(790)

[b]. Doctrinal Considerations behind the (In)Admissibility of
Anti-arbitration Injunctions

The question as to whether anti-arbitration injunctions are
admissible or not gives rise to concerns and arguments on the same
subjects as discussed in respect of anti-suit injunctions.

[i]. Sovereignty and Denial of Justice

Anti-arbitration injunctions do not per se violate a state’s

sovereignty.(791) Nevertheless, national courts are viewed as lacking
jurisdiction to enjoin arbitrators from proceeding in another
jurisdiction, and hence anti-arbitration injunctions may be issued by

the national courts at the seat of the arbitration only.(792)

It is further argued that the issuance of an anti-arbitration injunction
would cause a situation where access to justice is denied not to the
national courts, but to the arbitral process for which the parties have

opted.(793)

[ii]. Compatibility with International Law

It is argued that the issuance of anti-arbitration injunctions is
contrary to the basic legal framework for international arbitration
established by the New York Convention, regardless of whether the

injunction is issued by a court at the arbitral seat or otherwise.(794)

According to this view, contracting states to the New York
Convention should not interfere with each other’s ability to give effect

to their respective obligations under the Convention.(795) By issuing
an order forbidding the commencement or continuance of an
arbitration, the court issuing the injunction prohibits the arbitral
tribunal’s decision on jurisdiction and hence the seat court’s review
of the arbitration agreement’s existence or validity, with the effect of
foreclosing the seat court’s application of the New York Convention
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provisions. The English Court of Appeal decided accordingly when it
refused to grant an injunction against an arbitration in Switzerland.
The court based its decision on the ground that it would infringe the

page "134" general scheme of the New York Convention to
interfere with a foreign arbitration, since any relevant challenge to the
arbitration agreement should be made either to the arbitrators or to

the supervisory courts at the seat of arbitration.(796) The contrary
view is that it cannot be seen how one can derive from this provision
that anti-arbitration injunctions are incompatible with the New York
Convention, since Article II(3) New York Convention does not provide
for priority to be given to the arbitrators to determine their jurisdiction
and does not stipulate specifically how the national courts are to
react when confronted with a valid or invalid arbitration agreement.
(797)

As regards the compatibility of anti-arbitration injunctions with the
UNCITRAL Model Law, it may again be argued (as with anti-suit
injunctions in support of arbitration) that such orders issued by a
national court as a form of court control of the legality of the arbitral
process fall within the ambit of Article 5 UNCITRAL Model Law and
are therefore inadmissible for lack of explicit reference in the Model

Law.(798)

[iii]. Principle of Competence-Competence

In jurisdictions where the negative effect of competence-competence
is recognised, such as in France, this effect offers a basis for
prohibiting anti-arbitration injunctions, since arbitrators have priority
to rule on their own jurisdiction and national courts should therefore
not be allowed to purportedly block arbitral proceedings by issuing
anti-arbitration injunctions, at least prior to any preliminary award on

jurisdiction.(799) Also in Switzerland, anti-arbitration injunctions are
considered irreconcilable with the principle of the arbitrators’

competence-competence.(800) This argument against the
permissibility of anti-arbitration injunctions might, however, not be
consistent where a jurisdiction has not adopted the negative effect
doctrine of competence-competence, since national law then
permits that the courts determine interlocutory jurisdictional
disputes where the validity of an arbitration agreement is in question.
(801) There is, however, the opinion that the issuance of anti-
arbitration injunctions, in principle, tampers with the arbitrators’
competence-competence as an internationally recognised principle.
(802)

[iv]. Practicality

From a practical standpoint it is again argued that anti-arbitration
injunctions lead to parallel litigation before various fora, contradictory
decisions, and to a competition between various jurisdictions on the

recognition and enforcement level.(803)
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[c]. Effects of Decisions on Applications for Injunctive Relief

At the outset, it will be reviewed whether anti-arbitration injunctions
benefit from the recognition and enforcement scheme of the
Brussels Regulation or the Lugano Convention, before the effects of
such orders on the enforcement level will be discussed.

[i]. Is the Brussels Regulation/Lugano Convention Applicable to
Anti-arbitration Injunctions?

Injunctions to enjoin an arbitration from being commenced or
continued clearly fall within the arbitration exception in Article 1(2)(d)
Brussels Regulation/Lugano Convention; recognition and
enforcement of such injunctions is therefore not covered by the

Brussels or Lugano regimes.(804) Likewise, it can be concluded from
the ECJ’s ruling in West Tankers that the prohibition does not
appear to apply in circumstances where the proceedings in the
Member State are themselves arbitral proceedings not covered by

the Brussels Regulation;(805) in other words, the issuance of anti-
arbitration injunctions does not seem to be touched by West
Tankers, since it does not affect the determination of jurisdiction by

a Member State court.(806)

[ii]. Enforcement of Anti-arbitration Injunctions

As regards the possibility of appealing the issuance of an anti-
arbitration injunction, such appeal is again possible on the basis of
section 44(7) Arbitration Act. As already mentioned above, the
criminal sanctions tied to any non-compliance with the order may be
enforced only where the enjoined party and/or its property is located

within the jurisdiction of the issuing or enforcing court.(807)

The exact effects of anti-arbitration injunctions on an ongoing
arbitration are unclear. What can be said is that if the anti-arbitration
order is issued by the courts at the seat of the arbitral tribunal, it
should be taken seriously by the tribunal in light of the risk of non-
enforcement of any arbitral award rendered in disregard of such an

injunction before the seat courts.(808) The effect of anti-arbitration
injunctions issued in a foreign jurisdiction is more uncertain, since it
is entirely contingent upon recognition by the courts at the seat of

arbitration or by any other enforcing court.(809) In a jurisdiction like
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France, for instance, where an anti-arbitration injunction would
clearly contradict the negative effect of competence-competence, an
award rendered in page "136" disregard of an order issued by a
foreign court to stop the arbitral proceedings would still be open for

recognition.(810)

[3]. Comparative Conclusion

As has been analysed above, civil law countries as well as several
arbitration scholars, consider anti-suit and anti-arbitration injunctions
as offensive means and rather fearsome weapons which should be

scarcely and prudently used, if at all.(811) A limited role might,
however, be attributed to such injunctions to oppose vexatious and
abusive tactics aimed at manipulating arbitration proceedings. There
seems to be a consensus that such orders should only be granted
under exceptional circumstances where arbitral or court proceedings

are clearly commenced in bad faith.(812)

There is a wide range of arguments, according to which the
issuance of anti-suit or anti-arbitration injunctions might either be
opposed or defended that reflect the considerations presented
above. From this ambivalent standpoint, several conclusions can be
drawn for national courts that are faced with applications for anti-suit
or anti-arbitration injunctions, for arbitrators as the possible
addressees of anti-arbitration injunctions, or if they are directed
against the claimant in the arbitration, and for the parties either
applying for or arguing against the issuance of such injunctions.

[a]. Conclusions from the Perspective of National Courts

An anti-suit injunction is an offensive means of enforcing an
arbitration agreement and should therefore not be granted too easily.
A cautious use of such orders is advisable, since it may affect the
delicate balance of powers between national courts and arbitral

tribunals.(813) Where a party commences proceedings in a national
court in clear breach of the negative obligations of an international
arbitration agreement, and other mechanisms for enforcing the
parties’ agreement, such as the obligation of the New York
Convention to refer the parties to arbitration, fail, an anti-suit

injunction would, however, be justifiable.(814) Likewise, where a
national court is convinced that such an order does not unjustly
deprive the claimant in the foreign proceedings of a legitimate

advantage, an anti-suit injunction may be acceptable.(815)

Is it an option for a national court opposed to the recognition of anti-
suit injunctions to refuse to notify the addressee of a foreign anti-suit

injunction?(816) This question must be answered in the negative,
since such behaviour would not have a page "137" bearing on
the effectiveness of the order, which would remain binding within the
issuing court’s territory and could still be enforced against the party
travelling to that country; the risk of conflicting decisions could

thereby not be minimised either.(817)

National courts should also be reluctant to issue anti-arbitration
injunctions, since they thereby intervene with the national courts’
obligations under the New York Convention. The issuance of such
an injunction is conceivable only when issued by the seat court,
thereby not depriving any other national court of its right to
determine jurisdictional issues in accordance with the New York
Convention, but not where the seat of arbitration is located abroad.
In addition, only where a court is certain that it will be impossible to
obtain enforcement of an arbitral award over which it has jurisdiction

may the issuance of an anti-arbitration injunction be justified.(818)

The national court’s only concern, when deciding on an application
for the issuance of an anti-arbitration order, must be the validity of
the arbitration agreement; grounds of comity, convenience or
vexatious or oppressive proceedings should not serve as the sole

basis of such an order.(819)

Furthermore, a national court should definitely refrain from retaliating
against an anti-suit or an anti-arbitration injunction by issuing an
anti-anti-suit injunction or an anti-anti-arbitration order, respectively,
since such a counter measure would only fuel additional litigation

resulting in international legal chaos.(820)

[b]. Conclusions from the Arbitrators’ View

There is only little authority on the arbitral tribunal’s reaction to
orders preventing them from continuing with the proceedings. In a
number of cases, however, the arbitrators have refused to comply
with anti-arbitration injunctions based on their internationally

recognised competence to rule on their own jurisdiction.(821) But
what behaviour is recommendable to arbitrators that know that the
parties are ignoring a court order, but at the same time intend to
properly fulfil their mission to render an enforceable award?

The late Fouchard stressed in this context: “In short, in international

arbitration, indifference is a virtue.”(822) So should arbitrators not
observe anti-arbitration injunctions? An arbitral tribunal has
discretion as to whether or not it complies with an anti-arbitration
injunction; such orders are not automatically binding on arbitral

tribunals.(823) Due to this discretion, the reasons on which
arbitrators base their decision to follow the order of an anti-arbitration
injunction should be explored, together with the grounds that would
be insufficient to convince the arbitrators to halt the arbitration: it
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seems to make a difference whether the injunction is issued by the
court at the page "138" seat of the arbitration or by another

national court.(824) If such restraining orders are issued by the courts
at the seat of arbitration, the arbitral tribunal would be well advised to
observe the order, unless the application for the injunction is brought
in an evidently abusive manner, such as in clear breach of the
applicable arbitration law of the seat, or in disrespect of a valid

arbitration agreement.(825) If the arbitrators ignore the injunction,
proceed and render a final award, the arbitral award might not be
enforceable in the seat country. Consequently, an anti-arbitration
injunction may bind arbitrators from a technical perspective in light of

their duty to render an enforceable award.(826) If, however, the
injunction is not issued by the supervisory court or by another court
before which the parties are likely to seek enforcement of an award,
the arbitral tribunal may continue with the proceedings if it considers
itself competent to hear the dispute. Hence, arbitrators are called
upon to strike a fair balance between their duties to safeguard the
parties’ choice to arbitrate, and not to jeopardise the enforceability of

an arbitral award.(827) Even if the injunction is directed exclusively at
the claimant in the arbitral proceedings, the arbitrators taking note of
the issuance of the injunction should have regard to the same
considerations, in particular as regards the enforceability of the
award to be rendered.

Arbitrators, when confronted with an anti-arbitration injunction,
furthermore, need to consider all the circumstances of a case: in the
only case known to the author where an English court issued an
anti-arbitration injunction against arbitral proceedings seated in
England, the English courts had previously come to the conclusion
that there was no valid arbitration agreement and consequently had

set aside the arbitrators’ positive jurisdictional award.(828) Therefore,
the legal basis for issuing an anti-arbitration agreement was
reinforced by the preemptive effect of the courts’ previous judgment
on the invalidity of the arbitration agreement. Setting aside
proceedings against any award rendered by the arbitrators in
disregard of the anti-arbitration injunction and, in particular, in
disregard of the previous court judgment on the invalidity of the
arbitration agreement, would have been highly likely to result in the
award’s annulment. This case is an evident example that the
issuance of an anti-arbitration injunction needs to be understood in
light of the entire procedural history of a dispute.

From a practical standpoint, if arbitrators need to travel extensively
for cases, an outstanding anti-arbitration injunction issued by a
national court against the arbitrators personally (even though it is a
fundamental principle of the law of anti-suit injunctions that they are

not directed against the foreign court/tribunal itself)(829) is sure to
influence an arbitrator’s flexibility to travel for work obligations and
would cause page "139" substantial disruption to the

continuance of the arbitral proceedings.(830) Such practical aspects
need to be considered by arbitrators so that they do not carelessly
run the risk of delaying the arbitral proceedings. In such situations,
arbitrators may propose – on an exceptional basis – to hold the
evidentiary hearing in another country than the seat country or to
conduct video conferences where a joint meeting in person is not
possible.

In English case law on the subject of anti-arbitration injunctions Sir
John Donaldson M.R. gave the following opinion:

“If, therefore, an Arbitrator has reason to believe that
he is being asked to decide issues which the Court
currently has under consideration, he should ask
himself whether the Court, if asked, would be likely to
enjoin him from proceeding. If the answer is ‘Yes’, he
should indicate his view and give the parties an
opportunity of applying to the Court for a mandatory
injunction requiring him to proceed. If the answer is
‘No’, he should indicate his view and give the parties
an opportunity of applying to the Court for a prohibitory

injunction restraining him from proceedings.”(831)

Such an anticipatory consideration by the arbitrators of a court’s
reaction, if confronted with an application to issue a restraining order
to halt the arbitral proceedings, seems to be rather exceptional.
Involving the parties in such matters could be comprehensible where
there is a real threat that injunctive relief against the arbitrators is
sought before the national court involved, and only in light of
preserving an arbitration’s ultimate goal, i.e. to render an enforceable
award; but otherwise the legitimacy of the arbitrators’ behaviour, i.e.
actively sharing the possibility of asking for injunctive relief in the
court proceedings with the parties, would, on the contrary, be highly
questionable considering the tribunal’s duty to proceed efficiently
and not to cause any delay to the proceedings.

A retrospective means of how the arbitrators may take into account
a party’s application for an anti-arbitration injunction before the
national courts is proposed by Lew: where a party has sought an
anti-arbitration injunction without there being any merit, the arbitral
tribunal might react – as a mechanism to penalise such a party – by
imposing a cost order on the respective party separate from any

cost orders made at the end of the arbitration.(832) It is unclear what
the basis of such cost calculation will be, since the costs incurred in
the parallel injunction proceedings cannot be the subject of the
arbitrators’ assessment. At any rate, the imposition of such cost
orders may, at the very least, act as a deterrent to the parties
applying for an anti-arbitration injunction, although they are not
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expected to seriously influence the respective party in its decision
whether to seek injunctive relief or not.

page "140"

[c]. Conclusions from the Parties’ View

Even though civil law courts have generally refused to grant anti-suit
orders, some of them, such as Brazil, Ethiopia and Indonesia have

recently issued anti-arbitration orders;(833) so the parties to a
dispute need to consider the risk that the same rationale as has
been used to grant anti-arbitration injunctions could support the

issuance of anti-suit orders by civil law courts in the future.(834) The
French Supreme Court, furthermore, has recently recognised an
anti-suit injunction issued by a US court to protect an exclusive
jurisdiction clause; there is hence reason to believe that a French
court might also recognise such an order (issued by a non-EU court)
whose purpose it is to condemn the breach of an arbitration
agreement. Parties should thus carefully review the development of
case law with regard to anti-suit and anti-arbitration injunctions also
in civil law jurisdictions. In the best case, the parties should keep in
mind a jurisdiction’s practice on the issuance of anti-suit injunctions
in support of arbitration, and of anti-arbitration injunctions, when
choosing the seat of arbitration, especially taking into account that
the ECJ’s case law has enabled a pro-litigation type of forum
shopping by prohibiting the issuance of anti-suit injunctions among

the Member States of the EU and the Lugano States.(835)

There is a range of arguments that may be used against or in favour
of injunctive relief concerning arbitral proceedings, such as state
sovereignty, comity, mutual trust, denial of justice (in)compatibility
with international law, competence-competence, or other practical
considerations, but they all will, in general, not suffice to convince
an English court with which an application for injunctive relief is filed.
A party seeking an anti-suit injunction in aid of an arbitration before
English courts is well advised to highlight the parties’ express and
valid agreement to arbitrate the dispute and to refer the court to its
duty in having the parties’ contractual consent enforced. The
respondent in such proceedings may, even though it will most likely
not being a rewarding task where a valid and binding contractual
agreement exists, still argue that to serve the ends of justice the
dispute should be tried in the foreign forum and the court should

hence not grant an injunction.(836) As regards the issuance of anti-
arbitration orders by the English courts, it does not appear to be
sufficient for the party seeking injunctive relief to demonstrate that
continuation of the arbitration would be ‘vexatious, oppressive or
unconscionable’; the party applying for an anti-arbitration order
should rather depict the extraordinary and exceptional nature of the
circumstances at hand, which should lead to the arbitral
proceedings being restrained, such as where a previous English
court judgment has already ruled on the arbitration agreement’s
invalidity and the arbitration is nevertheless continued. Therefore, in
the exceptional case where the invalidity of the arbitration agreement
has already been declared by a court or where page "141" the
agreement’s invalidity is otherwise evident, domestic or foreign
arbitral proceedings may be restrained by the English courts.

Parties may seek a counter anti-suit or anti-arbitration injunction,
i.e. an injunction enjoining a party from requesting an anti-suit
injunction or an anti-arbitration order, as a means of possible
defence against an anti-suit or an anti-arbitration injunction. In
addition to concerns as to these measures’ admissibility (based on
the same reasons according to which anti-suit and anti-arbitration

injunctions are declared inadmissible in certain jurisdictions),(837)

such a counter measure is highly likely to lead to a battle between
the different fora involved and to cause a deadlock of litigation, with

every forum blocking access to the other.(838)

[i]. Enforcement Considerations

It might also be useful for parties to consider the practical use of
injunctive relief when intending to seek such measures before
national courts: enforcement of anti-suit or anti-arbitration injunctions
in civil law jurisdictions will not be possible, or at least seriously
aggravated. In common law jurisdictions, if the party at which the
injunction is directed refuses to comply with the order, it needs to be
considered – in particular where the court issuing the injunction is
located at the seat of the arbitration, where there are other direct
relations with the issuing jurisdiction, or if this jurisdiction is a major
international transit hub – that if the enjoined party travels to the
respective state, it may well find itself liable to pay a penalty,
contempt of court, or other similar sanctions for breaching the

court’s order.(839) Furthermore, unless the addressee of the
injunction has assets in the issuing state which could be attached if
he continues to take steps in the proceedings in breach of the

court’s order, enforcement is often not possible.(840) As regards the
practical value of such restraining orders, it may be summarised that
injunctions to halt foreign proceedings are hardly ever enforced by
states, and if enforcement should nevertheless be granted it will not
be effective as long as the enjoined party is not domiciled in the
respective jurisdiction or at least has assets that could be attached
in the territory of the enforcing country.

In addition, anti-arbitration injunctions may also interfere with the

enforcement of the prospective award.(841) In other words, parties or
arbitrators ignoring an anti-arbitration injunction issued by the seat
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court will risk that an award rendered in such arbitral proceedings
will not be enforceable in the seat country or by any other enforcing

court recognising anti-arbitration orders.(842) When deciding to
ignore the injunction, the party should also make sure that the
arbitral tribunal cooperates. Since an anti-arbitration injunction may
also be directed at the arbitrators personally, a tribunal might be
reluctant to proceed not only because it may potentially be the

page "142" subject of sanctions for breach, but also in light of
its mandate to render an enforceable award, which might be put at

risk by such recalcitrant behaviour.(843)

[ii]. Alternatives to Anti-suit/Anti-arbitration Injunctions

Parties should always consider that the issuance of anti-suit and
anti-arbitration injunctions is intertwined with complex questions of
admissibility that are answered differently in common law and civil
law jurisdictions, that the process of being granted such relief is
time-consuming and costly, since the parties embark on a second
set of proceedings, and that there is a real question of how practical

such orders are due to their difficult enforcement.(844) It hence
seems worth considering whether there are viable alternatives to
applications for injunctive relief that achieve the same goal, i.e. that
halt illegitimate court or arbitral proceedings:

– The party insisting on the validity of the arbitration agreement
may counter a foreign judgment expected to be given in disregard
of the arbitration agreement by taking the following course: the
party may file an application for a declaration that there is a valid
arbitration agreement (where the arbitration is taking place in
England or Germany)(845) before the foreign court has reached a

decision; a positive court judgment declaring the arbitration
agreement to be valid will consequently have a preemptive effect
on any later foreign decision in disregard of the arbitration
agreement.(846) There is, however, a catch to this conclusion: if

the national court giving the judgment on the merits of the case,
and hence having preliminarily decided that the arbitration
agreement is not valid, is located in a Member State of the EU or
the EFTA, English or German courts are obliged to recognise
such a judgment according to Article 34 Brussels
Regulation/Lugano Convention without being entitled to review the
issuing court’s jurisdiction.(847) It seems rather unlikely that the

res judicata effect of such a prior declaratory judgment could lead
to the non-recognition of the EU/EFTA judgment on the merits
based on the public policy nature of res judicata or based on the
foreign judgment conflicting with a prior judgment within the
recognition state.(848)

– One could also endeavour to efficiently proceed with the arbitral
proceedings in order to reach either a declaration in the form of
an award from the arbitrators that they possess jurisdiction over
the dispute, or the final award, page "143" before any court
judgment could be rendered in the foreign court proceedings; the
final award would then be capable of having preemptive effect,
thereby precluding the foreign judgment from taking effect.(849) In

addition, there is the possibility of having a declaratory arbitral
award enforced according to section 66 Arbitration Act so that a
judgment is entered on the terms of the award. This procedure
has been recognised by recent English case law in the context of
an inconsistent judgment rendered in a Member State and
thereby jeopardising the enforcement of arbitral awards made by
tribunals seated in England.(850) This case law hence offers an

alternative to the impermissible restraining of foreign proceedings
before a Member State court in disregard of a valid arbitration
agreement.(851) The Commercial Court held that local judgments

giving leave to enforce the award of an arbitral tribunal can be
interpreted as judgments given in a dispute between the same
parties in the Member States in which recognition is sought in
the sense of Article 34(3) Brussels Regulation, thereby offering a
ground for declining recognition of the conflicting EU judgment.
(852) These English rulings add to a party’s artillery, even though

they cannot halt competing court proceedings with quite the
efficacy of an anti-suit injunction, but they will certainly reduce
the likely benefits of such proceedings.(853) It is, however, not

always possible to expedite the arbitral proceedings to reach an
award before the foreign court gives a judgment, in particular
considering that the defendant in the arbitration is not willing to
cooperate and rather intends to slow the arbitration down to await
the outcome of the court proceedings he initiated.

– Another option would be to file an application for an anti-suit
injunction with the arbitrators, since arbitrators are not subject to
the Brussels Regulation or the ECJ’s ruling in West Tankers.(854)

For a detailed discussion of the arbitrators’ competence to grant
injunctive relief against a national court and such order’s
enforceability, see Chapter 3, §3.02[C] below.

– Merkin also suggests the possibility of seeking preemptive anti-
suit relief if there is urgency and if there are grounds for believing
that foreign proceedings page "144" in breach of arbitration
are imminent;(855) apart from the practical difficulties of proving

the imminent risk of court proceedings (and to specify where they
will be brought), it is unclear whether such preemptive measures
are also affected by the ECJ’s ruling in West Tankers, since the
ECJ, in general, prohibited a Member State court from restraining
a person from commencing or continuing proceedings before
another Member State court.(856)

– An alternative course against abusive arbitral proceedings may be
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to have the jurisdictional issue decided by a national court (either
by filing an application for declaratory relief – where admissible –
or by initiating court proceedings on the merits and waiting for the
defendant to raise the arbitration defence) and then to challenge
the enforcement of any prospective award by invoking the
preemptive effect of the court judgment declaring the arbitration
agreement invalid.(857) This route would surely be less

confrontational than an application for an anti-arbitration
injunction, but it also necessitates additional costs to continue
with the arbitration until an award is rendered, especially if the
arbitration has not yet progressed very far. In addition, there are
certain risks in relying on a court judgment while the arbitration is
progressing, since, frequently, more than one level of appeal is
available against court judgments and the award might therefore
be rendered before the court’s ruling becomes final.

– It might also be enquired whether anti-enforcement injunctions, a
variant of anti-suit injunctions, constitute an admissible and
effective alternative to anti-suit or anti-arbitration injunctions: even
though an anti-enforcement injunction, as an order restraining a
party from enforcing an arbitral award or a court judgment, may
seem to be less intrusive and thus more compatible with the
principle of national sovereignty and the national courts’
jurisdictional competence, it remains, however, to be seen
whether anti-enforcement injunctions give rise to the same or
similar concerns only at a later stage of the proceedings. An
injunction against the enforcement of a court judgment, on the
one hand, could be reproached for wasting the judicial resources
of the issuing country; an order not to enforce an arbitral award,
on the other hand, may in turn be criticised on the basis of the
state court’s jurisdiction to review the arbitral award’s validity in
setting aside or enforcement proceedings and hence as a
violation of the contracting states’ obligations under the New York
Convention. The particular circumstances of a case may also be
relevant: interim anti-enforcement injunctions might be justified
where the claim to be enforced is closely connected to the
claims raised in parallel proceedings still page "145" pending
and if enforcement of the decision reached first would thereby
prejudge the outcome of the proceedings still in progress.(858) It

is, however, not clear from the English courts’ previous case law
on the granting of anti-enforcement injunctions whether the fact
that the foreign proceedings on the merits had been in breach of
a London arbitration clause would suffice to warrant the grant of
such an order.(859)

In summary, it may be concluded that there is no alternative
equivalent measure to the effects of an anti-suit or anti-arbitration
injunction restraining a court or arbitral proceedings from being
initiated at all or from being continued, since – except for the
preemptive application for such injunctions whose admissibility is
highly questionable – the alternatives described above relate to a
later stage in the proceedings, i.e. where a judgment or an award
has already been rendered. In other words, the alternatives depicted
are not capable of stopping abusive proceedings directly, but can
only have an impact on the enforcement of the decisions made in
such proceedings (which rather pertain to the effects of anti-
enforcement injunctions). Nevertheless, it seems to be reasonable,
in light of the wide-spread reservations against these injunctions’
admissibility and national courts’ general reluctance to recognise
and enforce such foreign injunctions, not to make use of them
unless exceptional circumstances justify resorting to such
measures.

[D]. Action for Declaratory Relief

In circumstances where proceedings are already pending before the
arbitral tribunal, or where the commencement of such is imminent,
and the party opposing the tribunal’s jurisdiction has initiated court
proceedings on the merits in a jurisdiction other than where the seat
of the arbitral tribunal is located, the parties may – under the
statutory arbitration laws of specific jurisdictions – obtain a
declaration as to the arbitration agreement’s (in)validity from the
court at the seat of arbitration or by a foreign court.

The New York Convention and the European Convention do not
expressly allow parties to seek declaratory relief regarding the
arbitration agreement’s validity before national courts. Not many
jurisdictions provide for specific actions to determine preliminary
points of jurisdiction before national courts, and the ones that do
normally limit the scope of application of such actions to the extent

that the parties’ agreement to arbitrate is not undermined.(860)

The admissibility in general and the policy considerations for
allowing the parties to seek declaratory relief as to the arbitration
agreement’s validity before national courts will be examined before
elaborating on the effects that the courts’ declarations will have.

page "146"

[1]. Admissibility of Declaratory Relief

An action in national courts concerning the validity of the arbitration
agreement or the jurisdiction of the arbitral tribunal is inadmissible

under French arbitration law.(861) The negative effect of competence-
competence incorporated into the CPC is exhaustive and leaves no

room for such a direct action.(862)
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The SPILA does not contain any provision allowing actions for
declaratory relief as to the arbitral tribunal’s jurisdiction before
national courts. There is consensus in Swiss doctrine that an action
seeking a declaration that the arbitration agreement is valid is not
admissible, since the claimant lacks a legitimate interest for such a

declaration.(863) The admissibility of an action seeking negative

declaratory relief, however, is discussed controversially.(864) The
case law has not categorically abandoned the idea of seeking
declaratory relief as to the arbitration agreement’s (in)validity before
the national courts, but to date only came as close as stating that
such a declaratory action should be allowed only with the greatest

restraint.(865)

A direct action in state courts to have the arbitral tribunal’s
jurisdiction determined, however, is foreseen by the German and
English statutory arbitration laws, as will be discussed in detail
below.

[a]. Declaratory Relief under German Arbitration Law

§ 1032(2) ZPO holds that, prior to the constitution of the arbitral
tribunal, an application may be made to the court to determine
whether or not arbitration is admissible, i.e. covering both positive
and negative declarations. This provision does not find any basis in

the UNCITRAL Model Law.(866) § 1032(2) ZPO is a mandatory

provision which cannot be derogated from by the parties.(867) Based
on § 1025(2) ZPO, it follows that a direct action as to the
arbitration’s admissibility will also be available if the place of

arbitration is outside Germany.(868)

page "147"

Any application by a party must be made to the Higher Regional
Court designated in the arbitration agreement or, failing such
designation, to the Higher Regional Court in whose district the place
of arbitration is situated, or, if the place of arbitration is outside
Germany, to the Higher Regional Court where the party opposing the
application has its place of business or place of habitual residence,

or where assets of that party are located.(869) The German legislator
has put a time restriction on applications for declaratory relief, with
the consequence that the constitution of the arbitral tribunal
precludes the parties from having the national court determine the

arbitration’s admissibility.(870) The prevailing opinion considers the
arbitral tribunal to be constituted as soon as all arbitrators have

accepted their nomination.(871) After constitution of the arbitral
tribunal, the inadmissibility of arbitration must be argued before the

arbitral tribunal.(872) To determine whether the arbitration is
admissible or not, the court will – in accordance with the scope of
review under § 1032(1) ZPO – examine whether the arbitration
agreement covers the dispute in question and whether it is null and

void, inoperative or incapable of being performed.(873) Where an
application for declaratory relief is pending, arbitral proceedings may
nevertheless be commenced or continued and an arbitral award may

be made.(874)

It is discussed controversially in German doctrine whether a party
seeking declaratory relief in court needs to show a legitimate
interest for doing so. According to the prevailing view, such a
legitimate interest is absent where a party has already filed an
action on the merits with a first instance court, in the course of
which the defendant has raised the arbitration defence according to

§ 1032(1) ZPO.(875) This additional condition for seeking declaratory
relief is reasonable, since a court confronted with the exceptio arbitri
is already called upon to decide on the admissibility of the
arbitration. In other words, the procedure before the first instance
court under § 1032(1) ZPO takes precedence over the declaratory
action before the Higher Regional Court under § 1032(2) ZPO,

regardless of the chronological priority of the court seised first.(876)

page "148" Therefore, if the Higher Regional Court is seised with
an application according to § 1032(2) ZPO prior to proceedings
being initiated before the first instance court, it is assumed that the
action for declaratory relief becomes inadmissible and should be
rejected once court proceedings have been commenced in which the

arbitration defence according to § 1032(1) ZPO is raised.(877)

[b]. Declaratory Relief under English Arbitration Law

The following possibilities of seeking declaratory relief as to the
existence or the validity of an arbitration agreement exist under
English arbitration law: firstly, filing an application under section
32(2) Arbitration Act seeking a positive or negative declaration as to
the arbitral tribunal’s jurisdiction, secondly, filing an action for
declaratory relief under section 72(1) Arbitration Act, which is
available only to the party that takes no part in the arbitral
proceedings. Based on section 2(1) Arbitration Act, it may be
assumed that direct actions seeking declaratory relief are available
only where the seat of arbitration is in England, Wales or Northern
Ireland.

In English arbitration law, the court may, on the application of a
party to arbitral proceedings, determine any question as to the

substantive jurisdiction of the tribunal.(878) There is no comparable

provision in the UNCITRAL Model Law.(879) Such an application,
however, will not be considered unless all the parties to the

proceedings agree in writing,(880) or (alternatively) the application is
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made with the permission of the arbitral tribunal and the court is
satisfied that substantial savings in costs may be expected from
such a court determination, that the application was made without
delay, and that there is a justified ground why the matter should be

decided by the court.(881) Such a justified ground might be the

saving of time or questions of bona fides.(882) In addition, the
provision regarding the statutory waiver in section 73(1) Arbitration

Act also pertains to section 32(2) applications to the court;(883)

consequently, unless the objection to the tribunal’s substantive
jurisdiction has been duly raised not later than the time the party
takes the first step in the proceedings to contest the merits of the
matter in dispute, or as soon as possible after the matter alleged to
be beyond the tribunal’s jurisdiction is raised, a preliminary question
of jurisdiction cannot be brought to court under section 32 Arbitration

Act.(884) This section is a mandatory provision.(885) The court’s
power under section 32 Arbitration Act is restricted to the

determination of the tribunal’s jurisdiction.(886) Section 32 Arbitration
Act, however, page "149" creates a high threshold to be
satisfied prior to judicial intervention, so recourse to the court will

remain the exception.(887) Under specific circumstances, however, it
seems to be appropriate for a party to apply for a judicial
determination of the arbitral tribunal’s jurisdiction: where an issue of
jurisdiction is raised with the arbitral tribunal and a party thereafter
refuses to proceed with the arbitration, it is assumed that it will be
quicker and cheaper to apply to the court than to proceed ex parte

to an award that could thereafter be challenged.(888) Moreover, where
difficult matters of law are at issue and oral evidence and expert
evidence are required, the case might more appropriately be tried
before court, since national courts have coercive power to force the
giving of evidence and the costs of the evidence-taking procedure

are, in general, lower than in arbitral proceedings.(889) A court
judgment given based on section 32(2) Arbitration Act may,
furthermore, be a substitute for an arbitral award where the
arbitrators have no power under the terms of the arbitration clause to

rule on their own jurisdiction.(890)

The requirements in section 32(2) Arbitration Act, however, have not
been interpreted as a strict barrier to applications for declaratory
relief by English case law: in particular where both declaratory and
injunctive relief have been sought, the Court of Appeal has upheld
the grant of the declaration, even though it did not appear that the
parties had agreed on such an action or had the permission of the
tribunal to bring such a claim (as required by section 32(2)

Arbitration Act).(891) Also, where foreign court proceedings are
competing with English arbitral proceedings, English courts have
shown no hesitation in granting declarations as to the validity of
arbitration agreements, even without any reference to section 32

Arbitration Act.(892) It furthermore seems that the case law has given
real application to the scheme of the Arbitration Act only where the

arbitral tribunal was constituted.(893) Furthermore, the arbitral
tribunal may continue the arbitral proceedings and make an award
while an application for the judicial determination of a preliminary
point of jurisdiction is pending, unless the parties have agreed to the

contrary.(894) For the same circumstances, section 31(5) Arbitration
Act, however, holds that the arbitral tribunal may in any case, and
shall if page "150" the parties so agree, stay proceedings whilst
an application is made to the court under section 32 Arbitration Act.

A party may also apply to the court for a declaration whether there
is a valid arbitration agreement under section 72(1) Arbitration Act;
for such an application to be considered, the applicant cannot have

participated in the arbitral proceedings.(895) Participating in the
appointment of an arbitrator is considered to be a step in the arbitral
proceedings which precludes an application based on section 72
Arbitration Act. In other words, a party which does not wish to
participate in the arbitration at all, but which intends to challenge the
jurisdiction of the arbitral tribunal, may apply to the national court for
a declaration without having to meet the several conditions required

under section 32(2) Arbitration Act.(896) The Court of Appeal in Fiona
Trust, however, emphasised that the courts should be cautious as
to the invocation of jurisdiction under section 72(1) Arbitration Act,
since the arbitral tribunal should be the first to rule on its own

jurisdiction.(897) Furthermore, the interaction between sections 9 and
72(1) Arbitration Act have been determined in Fiona Trust: where a
party brought substantive proceedings, then was confronted with the
defendant’s application to stay the proceedings based on section 9
Arbitration Act, and, as a reaction, the claiming party sought the
determination of the question of the validity of the arbitration
agreement pursuant to section 72(1) Arbitration Act, the court held
that the stay application was the primary matter to be dealt with.
(898)

[2]. Considerations behind the (In)Admissibility of Declaratory
Relief

Poudret and Besson state that direct judicial control of the
arbitration agreement’s validity “is tending to disappear with the
growing success of the principle of competence/competence, or

only to survive exceptionally.”(899) This accurate observation reflects
one side of the main conflict in which the question of whether the
national courts may directly be called upon to decide on the
(in)validity of the arbitration agreement is entangled; the other side
involves considerations of efficiency of the proceedings.

On the one hand, it is argued that direct applications to a national
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court enable jurisdictional problems to be resolved in one hearing
rather than two or three, and once the court has disposed of the
application, the arbitration can proceed smoothly to what will usually

be an unchallengeable award on the merits.(900) In jurisdictions
where the court system is geared towards encouraging arbitration
and hence will ensure that pre-arbitration jurisdictional applications
are given high priority, such declaratory page "151" actions are,
if they are answered in the affirmative, less prone to improperly delay

the making of the final award.(901) Furthermore, such early judicial
determination of the (in)validity of the arbitration agreement reduces
the risk of having to spend large amounts of time and money in
producing an arbitral award that is ultimately unenforceable by virtue

of a defect in the arbitral agreement.(902) On the other hand, the
preservation and strengthening of the arbitrators’ competence-
competence is held to be a superior goal for the benefit of arbitration

as a whole.(903) It is therefore interesting to investigate the policy
considerations behind a deliberate disinclination to issue declaratory
relief. By contrast, the motivation in favour of such relief is also of
interest, particularly since a party opposing arbitration is able to file
an action on the merits with a national court and wait for the
defendant to raise the arbitration defence, which would most often
also lead to the court ruling on the arbitration agreement’s
(in)admissibility.

[a]. National Legislators’ Policy Considerations

The German legislator has incorporated the possibility of seeking a
declaration that the arbitration is admissible or inadmissible in court
as long as the arbitral tribunal has not been constituted yet. This
provision’s objective is to uphold procedural economy insofar as it
provides parties to an arbitration agreement with the possibility of an
early decision on the jurisdiction issue without being bound to set up
a tribunal and have the jurisdictional issue decided by the arbitrators

first.(904) It may also be observed that the German Higher Regional
Courts are rather quick to decide on applications for declaratory
relief; in general, decisions are rendered in less than six months.
(905) This efficient case-handling by the German courts is surely a
relevant factor when deliberating on the concept of declaratory relief.
It can be assumed that the competence conferred on the national
courts to decide on an arbitration agreement’s validity requires a firm
trust in the courts’ efficient and legally correct decision-making
process, since such a process risks rendering the gains in
efficiency expected from early declaratory relief redundant.

Furthermore, the argument that the possibility of seeking declaratory
relief as to an arbitration agreement’s validity before national courts
promotes dilatory tactics is, in principle, unfounded, since arbitrators
are entitled, according to German and English arbitration law, to
commence or continue arbitral proceedings and even to render an

award while such action is pending before the state courts.(906)

To allow, at all times, an action before the national courts on the
validity of the arbitration agreement would create serious risks of
obstructing the arbitral proceedings; indeed, such a remedy would
not justify the savings in time and money to which page "152" it

presumably leads.(907) It can be assumed that this concern has also
been shared by the German and English legislators, who have
drafted the provisions on declaratory relief narrowly: § 1032(2) ZPO
contains a time restriction regarding the point in time until which the
application for declaratory relief can be made to the court. Section
32 Arbitration Act requires either the consent of the parties or the
permission of the arbitral tribunal, together with certain qualitative
conditions of which the court seised must be convinced. Section
72(1) Arbitration Act, however, is less restrictive, since it only
requires that the applicant has not participated in the arbitration at
all. It may be noted in passing that it is striking that, under English
arbitration law, the parties can, by agreement, exclude the arbitral
tribunal’s authority to decide on its jurisdiction (due to the non-
mandatory nature of section 30 Arbitration Act), but they cannot, by
contrast, consent to the arbitrators determining their jurisdiction first,
since section 32 Arbitration Act is compulsory and enables parties
to have a preliminary point of jurisdiction decided by the national

courts.(908)

The time restriction under German law seems to be reasonable,
since as soon as the arbitral tribunal is constituted, the arbitrators’
jurisdiction can adequately be challenged in the arbitral proceedings.
Likewise, the consensual undertaking by the parties and the
unilateral request supported by the arbitral tribunal, such as under
English arbitration law, are reasonable, since these conditions for
seeking declaratory relief are based on party autonomy and
considerations of efficiency. It can thus be observed that the
possibility of seeking declaratory relief before the national courts as
to the arbitral tribunal’s jurisdiction represents an exceptional
procedure and has not become the ordinary method of challenging
the tribunal’s jurisdiction under German and English arbitration law.
This cautious attitude towards declaratory relief pertains to
arbitration laws in Germany and England; the Swedish Arbitration
Act, for instance, provides for direct actions to the national courts to
determine the tribunal’s jurisdiction simply at the request of a party,

without any further limitations.(909)

Admittedly, allowing actions seeking declaratory relief as to the
arbitration agreement’s (in)validity without any restriction would
provide fertile ground for undermining the system whereby
jurisdictional objections are raised directly with the arbitral tribunal,
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its decision being in any event open to judicial review.(910)

Consequently, the restrictions introduced under German and English
arbitration law are appreciated. But it is worth considering what the
additional benefit of such declaratory actions for the parties to an
arbitration agreement is if the actions’ ambit is highly limited and
applicable only under exceptional circumstances. A party opposing
arbitration is free to call on the national courts to decide on the
merits of the case, including the existence or validity of the
arbitration agreement, if the defendant raises the arbitration defence.
Against this background, the restricted possibility of seeking
declaratory relief before the national courts is rather reminiscent of a
now superfluous relict evolved under former arbitration schemes –
prior to the firm manifestation of the page "153" principle of
competence-competence in international arbitration – that was
hallmarked by broad judicial intervention into arbitral proceedings.

As demonstrated above, neither the French and Swiss statutory
arbitration laws nor these jurisdictions’ case law have established
the general rule that parties are entitled to independently seek
declaratory relief on an arbitration agreement’s (in)admissibility in
court. In particular when considering the uncompromising priority
given to the arbitrators’ competence to be the first to determine their
jurisdiction under French arbitration law, it seems only logical that
the negative effect of competence-competence is favoured over any
determination of the tribunal’s jurisdiction prior to the arbitrators’
assessment.

[b]. Necessity of Declaratory Relief

When considering the means a party may resort to to contest an
arbitral tribunal’s jurisdiction the following can be said: a party
opposing arbitration may either initiate court proceedings and wait
for the defendant to raise the arbitration defence, or it may – if
arbitral proceedings are already in progress – raise a jurisdictional

objection directly before the arbitral tribunal.(911) As regards the
party’s right to judicial review of the arbitral tribunal’s jurisdictional
determination, a preliminary award on jurisdiction as well as the final
award on the merits are, in principle, open to setting aside

proceedings before the national courts.(912) Hence, a party’s right to
have the issue decided by a national court is preserved. It may,
therefore, be concluded that the interests of the claimant seeking a
declaration on the tribunal’s jurisdiction before a national court do
not justify such an action, since those interests are already
adequately protected by the legal possibilities provided under

national arbitration laws.(913)

It is, however, argued in Swiss doctrine that there may be situations
in which it seems justified to allow direct control of the arbitrators’
authority by the national courts: if, for instance, there is not even the
appearance of a valid arbitration agreement, or where the arbitration
agreement is evidently invalid, it is argued that an action for negative
declaratory relief should be admissible in order not to burden the
party invoking the invalidity with unnecessary time and cost outlays.
(914) An exception is also held to be appropriate where the arbitral
tribunal postpones the determination of the jurisdictional issue to the

final award.(915) In the first situation mentioned, where there is not
even the appearance of a valid arbitration agreement, the supervisory
courts and arbitration institutions should be trusted not to cooperate
in the constitution of the tribunal in the first place and it will hence
be impossible to set up an arbitral tribunal in the majority of cases.
(916) If the arbitral tribunal can, nevertheless, be page
"154" constituted in such a situation, the party opposing arbitration
may, however, either raise a jurisdictional objection before the
arbitrators or file an action on the merits with a national court. On
the enforcement level, a court’s decision on the merits of the
dispute, in addition, benefits from the recognition scheme provided in
the Brussels Regulation and the Lugano Convention, which is not
applicable to decisions having the tribunal’s jurisdiction at their

subject.(917) Considering the exceptional case listed second, it
needs to be borne in mind that an arbitral tribunal, in general, only
postpones its decision on jurisdiction to when it renders the final
award if the jurisdictional issue is closely connected to the merits of
the dispute, or where the jurisdictional objection is manifestly

unfounded.(918) In these cases, it would not be appropriate to have a
national court issue a declaration for the following reasons: in the
event of a close connection between the jurisdictional issue and the
merits of the case, the court would also have to review the merits to
make a declaration. Where the jurisdictional objection is patently ill-
founded, the court’s decision will confirm the arbitrators’ authority in

any case.(919) So, also under these exceptional circumstances, the
party seeking declaratory relief does not seem to have a legitimate
procedural interest worthy of protection.

[c]. Interim Conclusion

In conclusion, direct actions for declaratory relief before national
courts as to an arbitral tribunal’s jurisdiction may be criticised for
being an unhelpful intrusion into the system of the arbitral tribunal’s
competence-competence, for not being vital to preserve a party’s
right to have the tribunal’s jurisdiction determined by a state court,
and for increasing the risk of provoking contradictory judgments in

the absence of a single forum.(920) The effect of undermining the
arbitrators’ competence-competence is more striking where the
declaratory action is filed after the arbitral tribunal has already been
constituted and would be in a position to determine its own
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jurisdiction.(921) In any case, where the applicant is only bringing an
action for a negative declaration before a court to prevent the arbitral
tribunal from being the first to decide on the validity of the arbitration
agreement, such a forum shopping attempt should not be protected

where the agreement to arbitrate is not manifestly null and void.(922)

The most pressing concern, however, of the overzealous approach of
such direct actions before national courts pertains to the danger of
inconsistent decisions and the associated ‘race to enforcement’ of
the contradictory court decisions and arbitral awards it encourages.

page "155"

[3]. Effects of the Declaratory Judgment on the Arbitration
Agreement’s (In)Validity

As examined above, the English and German statutory arbitration
laws expressly provide for declaratory relief as regards the arbitral
tribunal’s jurisdiction. The effects of such a declaratory judgment will
now be established, firstly with regard to the appeal proceedings
available against the judgment, and secondly concerning the
preclusive effect such a decision might have on the arbitral
proceedings.

[a]. Is the Brussels Regulation/Lugano Convention Applicable to
Court Decisions on Declaratory Relief?

A claim for declaratory relief as to the existence of a binding
agreement to arbitrate should – based on the ECJ’s subject matter
test – fall outside the scope of the Brussels Regulation and the
Lugano Convention, since the subject matter of such a claim is

arbitration.(923) Consequently, a court decision on declaratory relief
does not benefit from the Brussels Regulation’s or Lugano

Convention’s recognition regime.(924)

[b]. Court’s Declaration on the Arbitration Agreement’s Validity

It is possible to appeal against a court’s judgment declaring that the
arbitration agreement is valid and such a judgment binds courts that
subsequently address the same questions.

[i]. Possibility of Appealing against a Positive Declaratory
Judgment

A decision of a Higher Regional Court declaring the arbitration
admissible or inadmissible in accordance with § 1032(2) ZPO may
be challenged before the German Federal Supreme Court on a point

of law.(925)

An applicant may argue either that the conditions in section 32(2)
Arbitration Act have not been met, or that the court’s decision as to

the substantive jurisdiction of the arbitral tribunal was wrong.(926) An
appeal against a court’s decision as to whether the conditions for a
judicial determination of jurisdiction are met is available, subject to

the first instance court giving leave.(927) Leave to appeal against a
court’s decision on page "156" the question of jurisdiction will be
given, provided only that the first instance court considers that the
issue involves a point of law which is one of general importance, or
is one which for some other special reason should be considered by

the Court of Appeal.(928) A residual discretion by the Court of Appeal
to permit an appeal, despite the judge’s refusal of permission, where
that refusal can be challenged on the grounds of unfairness, has,

however, evolved in English case law.(929) An appeal to the Court of
Appeal also exists against a judgment rendered on the basis of

section 72(1) Arbitration Act.(930)

[ii]. Res Judicata Effect of a Positive Declaratory Judgment

If a German Higher Regional Court has declared the arbitral
proceedings admissible, the arbitral tribunal is regarded as being
bound by this court’s decision and should not decline its jurisdiction

with a holding that the arbitration agreement is invalid.(931) If the
arbitrators nevertheless decline their jurisdiction, the arbitral
proceedings become incapable of being performed and the case

may be decided by the national courts.(932) The court’s decision on
the admissibility of the arbitration excludes the German courts from
adjudicating the dispute; if a party nevertheless initiates court
proceedings in a matter covered by the arbitration agreement, the
court is obliged to decline jurisdiction upon the defendant’s plea of

res judicata.(933)

A bare declaration of a right or a state does not lack finality; a
declaratory order that disposes of the proceedings is final and has

res judicata effect.(934) There is no indication that this should not
hold true for declarations as to the arbitral tribunal’s substantive
jurisdiction.

[c]. Court’s Declaration on the Arbitration Agreement’s
Invalidity

The effects of negative declaratory court judgments as regards the
possibility of appealing against them and the res judicata effect they
will have are, in principle, the same as in respect of court decisions
declaring the arbitration agreement valid.
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page "157"

[i]. Possibility of Appealing against a Negative Declaratory
Judgment

A decision of a Higher Regional Court declaring the arbitration
admissible or inadmissible in accordance with § 1032(2) ZPO may
be challenged before the German Federal Supreme Court on a point

of law.(935)

The conditions to appeal against a negative declaratory court

judgment are the same as for positive declaratory judgments.(936)

[ii]. Res Judicata Effect of a Negative Declaratory Judgment

If a German Higher Regional Court has declared the arbitral
proceedings inadmissible, the arbitral tribunal is bound by this
decision, which means that arbitral proceedings cannot be
commenced and an arbitration in progress can no longer be

continued.(937) If the arbitrators nevertheless render an award on the

merits, this award is null and void ipso iure.(938) If the court’s
decision declaring the arbitral proceedings inadmissible becomes
final only after the arbitral tribunal has – based on § 1032(3) ZPO –
rendered an arbitral award on the merits, the prevailing view in

German doctrine is that the award becomes void ipso iure.(939)

An English court’s declaration as to the arbitral tribunal’s
substantive jurisdiction under section 32 Arbitration Act seems to
have res judicata effect regardless of whether the court decides in

favour or against the arbitrators’ authority.(940)

[4]. Comparative Conclusion

Apart from the fact that the legitimacy of direct declaratory actions
in national courts is discussed controversially, their statutory
existence needs to be considered by the national courts, the
arbitrators and the parties in the following specific constellations.

[a]. Conclusions from the Perspective of National Courts

As has been seen, the strict conditions that must be met to seek a
declaration as to the arbitral tribunal’s jurisdiction reflect the
reticence towards direct judicial control of arbitrators’ authority. The
requirements established in German and English arbitration law
hence need to be interpreted restrictively in order not to extend the
scope of application of such declaratory actions.

page "158"

In addition to a narrow interpretation of the statutory requirements to
seek declaratory relief, the national courts should review closely
whether a party seeking a declaration as to the arbitration
agreement’s (in)validity has a legitimate interest to do so in order to
avoid wasted cost and time. Where the party seeking declaratory
relief is also a party to court proceedings on the merits in the same
matter, or where the party requesting a declaration before the
national courts has made contradictory submissions before the
arbitral tribunal, the national court should reject to grant a
declaration for want of a legitimate interest.

[b]. Conclusions from the Arbitrators’ View

Under English arbitration law, the arbitral tribunal is, on the one
hand, entitled to continue with the proceedings and even render an
award while an application for declaratory relief is pending before
court, but, on the other hand, the tribunal may stay the proceedings

whilst such an application is made to the court.(941) If the parties,
upon consultation by the arbitrators, agree on a course of action, the
tribunal is of course bound to act accordingly. Assuming that the
parties cannot agree on a common proposal – given their opposite
positions in the proceedings – the arbitrators should consider the
following: as long as the ‘sword of Damocles’ hangs over the
admissibility of arbitration in the form of a court’s binding declaration
of whether the arbitration is admissible or not, especially where a
direct action is pending before the courts at the seat of arbitration,
the arbitral tribunal should stay the proceedings, unless urgent
circumstances necessitate that the proceedings be continued (such
as, for instance, the imminent loss of evidence) or if the arbitrators

are convinced that the action is unfounded.(942) It will be prudent to
stay the arbitration, until the national court has issued a declaration,
not only to avoid a waste of resources, but also not to jeopardise the

enforceability of an arbitral award.(943)

Furthermore, the arbitrators should do their part to encourage the
parties to have the issue as to the arbitration agreement’s validity
decided before the arbitrators only. This can be done, for instance,
by offering to render a preliminary award on jurisdiction upon a
party’s jurisdictional objection and not to delay the determination of
the objection until the tribunal gives the final award. Only where the
arbitral tribunal has serious doubts as to whether the arbitration
agreement is valid should it – for the sake of the enforceability of any
award rendered – give permission for a party to raise an action for
declaratory relief based on section 32(2)(b) Arbitration Act.
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[c]. Conclusions from the Parties’ View

From a practical point of view, a party challenging an arbitral
tribunal’s jurisdiction must – in addition to showing that it fulfils the
respective statutory requirements – page "159" consider the
following when intending to seek declaratory relief before the national
courts:

– the party needs to consistently contest the arbitral tribunal’s
jurisdiction; if arbitral proceedings are already in progress, the
party must object to the arbitrators’ authority as soon as possible
in the arbitral proceedings, otherwise the defendant in the court
proceedings may ask the court to interpret claimant’s
contradictory behaviour as having submitted to the tribunal’s
jurisdiction;(944)

– the party should be in a position to demonstrate that it has a
legitimate interest for seeking declaratory relief; and

– if arbitral proceedings are pending, the party should explicitly
request that the arbitral tribunal stay the proceedings until the
national court has issued a declaration.

In addition, where the admissibility of an application for declaratory
relief is dependent on whether the arbitral tribunal has already been
constituted – as is the case under § 1032(2) ZPO – the party
opposing arbitration should, where it is evident that the party
insisting on arbitration is about to initiate arbitral proceedings or the
commencement of arbitration is otherwise imminent, in order to
safeguard its interests, file an application for declaratory relief with
the national court. Furthermore, even if an arbitral award rendered in
violation of a court’s decision on the (in)admissibility of arbitration is
considered to be null and void ipso iure by German legal doctrine,

the party should nevertheless challenge the award.(945)

Before embarking on an application for declaratory relief as to the
arbitral tribunal’s jurisdiction to the national courts, a party should
consider the advantages of an action on the merits: if the defendant
fails to timely raise the objection of a valid arbitration agreement, the
claimant may continue before the national courts without any
interruption and without having to face the arbitration defence at the
enforcement stage. Since actions on the merits are not contingent
upon specific requirements established in the national statutory
arbitration laws, they may be initiated before any court that is
competent to hear the dispute. In addition, court decisions on the
merits – even if they include an incidental ruling on the invalidity of
the agreement to arbitrate – are covered by the scope of application
of the Brussels Regulation or Lugano Convention (if rendered in a
Member State or Lugano state) and hence benefit from the
Regulation’s/Convention’s recognition regime, i.e. they have binding
force on any enforcement court within the EU or the Lugano

countries.(946) Where the party opposing arbitration is not yet in a
position to sufficiently quantify and substantiate its claim on the
merits, but intends to preliminarily clarify the jurisdictional issue, an
application for declaratory relief as to the tribunal’s jurisdiction is of
course more appropriate.
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A specific application of section 32 Arbitration Act has established
or has even been urged by the Court of Appeal’s ruling in National

Navigation(947) : where arbitral proceedings have been initiated in
England and a ‘torpedo action’ has been filed with a foreign court,
especially if the foreign court is an EU or EFTA court with a
reputation for a more strict interpretation of the validity of the
arbitration agreement, the party insisting on arbitration may wish to
seek declaratory relief as to the arbitral tribunal’s jurisdiction before
the courts in light of the binding effect of the court’s decision on the

arbitration’s admissibility.(948) It is essential that the party files for a
declaration by the English courts as soon as court proceedings are
initiated abroad, but certainly before the foreign court issues a
preliminary decision on the arbitration agreement’s validity or a
judgment on the merits. The English courts are expected to
consider it appropriate to grant a declaration where competing court
proceedings have been brought abroad in disregard of an arbitration

agreement held valid under English law.(949)

The question, however, as to whether such a declaratory judgment
by an English court declaring the arbitration agreement valid is
capable of impeding the recognition of an EU or EFTA judgment on
the merits under the Brussels Regulation/Lugano Convention is still
open. Waller LJ in National Navigation also enquired whether it
would make any difference if the English court had already granted a
declaration that an arbitration clause was incorporated before an EU
court had considered whether to grant a stay; he concluded that a
claimant in England could proceed with the arbitration and obtain a
judgment in England and, if that were inconsistent with the judgment
obtained in the Member State, Article 34(3) Brussels Regulation

could be invoked.(950) The judge appears to suggest that if no
arbitration award on the merits had been obtained which could be
enforced as a court judgment according to section 66 Arbitration
Act, a prior court declaration as to the validity of the arbitration
agreement would not preclude enforcement of an EU or EFTA
judgment on the merits rendered in disregard of the arbitration

agreement.(951) Such a view on the ineffectiveness of declaratory
judgments seems, in principle, reconcilable with the grounds for
refusing recognition under the Brussels Regulation/Lugano



11/7/2014 Print preview

http://proxy.ppl.nl:2093/CommonUI/print.aspx 88/196

Convention.(952) Hence, applications page "161" for a court
declaration as to the arbitration’s admissibility do not appear to be
an effective weapon against EU or EFTA judgments on the merits,
which have preliminarily declared the agreement to arbitrate to be
invalid. Quite another thing is, however, the preemptive effect of a
negative declaration as to the arbitration’s inadmissibility on a later
arbitral award before the courts having rendered the declaratory
judgment.

[E]. Exceptio Rei Judicatae

This chapter is dedicated to a further ‘preclusion doctrine’(953)

dealing with subsequent proceedings, i.e. to the doctrine of res
judicata. The general principle of res judicata holds that a judgment
rendered on the merits precludes a subsequent action on all or part

of the same claim.(954) In most developed states, the rules of
preclusion have evolved mainly in the context of domestic litigation.
(955) This is why, without prejudice to res judicata as a general
principle of international law, it needs to be examined hereinafter
whether the principle of res judicata extends to arbitral awards, and
to which parts of a decision the binding effect of the res judicata
principle is attached, since this might vary depending the applicable

national laws.(956)

This plea of res judicata is, technically speaking, not of a mere
jurisdictional nature; it rather renders the subsequent proceedings
inadmissible, since the claim can no longer be heard in any forum.
(957) Nevertheless, the exceptio rei judicatae is an instrument
designed for situations where consecutive parallel proceedings on
the same subject matter and between the same parties are brought
before a second forum, creating jurisdiction in a matter that has
already been conclusively decided by a different forum.

The following comments will analyse the res judicata effect of an
arbitral award on the merits where court proceedings have
subsequently been initiated on the same subject matter and
between the same parties. The preemptive effects of a preliminary or
partial award on the arbitrators’ jurisdiction will be portrayed below in
Chapter 3, §3.02[A][2]. Ultimately, a conclusion will be made on the
question of whether, in the scenario of consecutive proceedings, the
parties may rely on the plea of res judicata to challenge the
admissibility of the proceedings before the court seised after an
award was rendered in the same dispute.

page "162"

[1]. General Introduction

[a]. The Civil Law Notion of the Principle of Res Judicata

The principle of res judicata has a formal and a substantive effect: in
procedural terms, res judicata indicates that a decision is final
between the parties and may not be appealed or challenged; on the
substantive level, the preclusion effect of the res judicata principle
(also called ne bis in idem) prevents the same dispute from being re-

litigated again between the same parties.(958)

The application of the res judicata principle is contingent upon a so
called triple identity test in most civil law countries; this test, which
is generally interpreted narrowly, requires that the claim, the legal
grounds and the parties in the decision and the subsequent

proceedings be the same.(959) Using the example of Swiss law, as
far as the requirements of the identical claim are concerned, a
distinction needs to be made between an objective and subjective
element: objectively, the subject matter of the new claim must be
identical to the one adjudicated on in the earlier proceedings, i.e. the
claim or counterclaim put forward must be the same, as must the

totality of the facts related to such claim or counterclaim.(960) With
regard to the identity of the set of facts involved, the Swiss Federal
Supreme Court holds that there is identity of the facts regardless of
whether the parties were aware of those facts, have put them forward

or whether the judge has considered them as proven or not.(961)

Such an identity of claim and facts, however, does not encompass
the legal arguments brought forward in the earlier proceedings; this
consequence is rooted in the principle of iura novit curia, i.e. that a
Swiss court and also arbitral tribunals know the law and hence the

parties to a dispute are not obliged to plead on the law.(962) The
subjective scope of res judicata extends only to those individuals or

legal entities that have been parties to the earlier proceedings.(963)

The procedural position of the parties in the first and second
proceedings is irrelevant, so if the roles of the parties have changed
between the first and the second proceedings, identity of the parties
in the sense of the res judicata principle might still be held to exist.
(964)

Furthermore, the res judicata effect of the earlier judgment is usually

restricted to its dispositive parts.(965) The reasons upon which the
decision is based may, however, be page "163" consulted in
order to determine the exact meaning, the nature and the precise

scope of the dispositive part.(966)

[b]. Common Law Concept of Res Judicata

The term ‘res judicata’, as established by English case law, refers to
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the general doctrine that an earlier and final adjudication by a court
is conclusive in subsequent proceedings involving the same subject
matter, the same legal bases and the same parties or their privies.
(967) In common law jurisdictions, the preclusion effect of the res
judicata principle is basically twofold: on the one hand, there is
cause of action estoppel, which precludes a party from re-litigating
the same cause of action which gave rise to a final and conclusive
decision, including the claims and defences raised in the earlier
proceedings; on the other hand, a party in the second proceedings
may plead issue estoppel if the issues raised and decided in the
earlier proceedings between the same parties are the same, even if
the causes of action are not identical with the earlier proceedings.
(968) The concept of res judicata is, however, broader in common law
systems like England, since it encompasses two more preclusive
pleas, i.e. the plea of former recovery and the plea of abuse of
process. The different preclusive pleas of res judicata will be
developed further in the following.

[i]. Cause of Action Estoppel

In the context of this doctrine, all claims or rights of legal action
arising from a single event or a single set of facts and based on the

same evidence are treated as the same cause of action.(969) If such
a claim has previously been adjudicated on in proceedings between
the same parties, re-litigation of the same claim in subsequent
proceedings involving the same parties is prevented by cause of

action estoppel.(970) To raise the plea of cause of action estoppel, a
party simply needs to prove the res judicata status of the judgment
and then establish that the same claim as was determined by the
judgment in the previous proceedings is now the subject of
subsequent proceedings between the same parties or privies as are

bound by the previous judgment.(971) The cause of action estoppel
plea is also available in the foreign context, i.e. a defendant may rely
on a foreign judgment in its favour to estop the claimant from re-

litigating the same claim.(972)
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[ii]. Issue Estoppel

According to the doctrine of issue estoppel, an issue of fact or law
which has already been distinctly raised and finally decided in earlier
proceedings between the same parties or privies must not be

contradicted by findings in subsequent proceedings.(973) The issue
must fulfil the following requirements in order to be capable of

provoking issue estoppel:(974)

– the issue must be one of fact or law, but a procedural decision
cannot give rise to a plea of issue estoppel; and

– the issue must represent a significant and decisive factor to the
court’s decision in the earlier judgment, it must hence be part of
the legal foundation or justification for the court’s conclusion (not
merely an obiter dictum).

If the party opposing the plea of issue estoppel is in a position to
present further evidence relevant to the correctness or incorrectness
of the issue which it could not have produced in the previous
proceedings, since it has become available only after closing of the
previous proceedings, the plea of issue estoppel is not to be heard.
(975)

Since estoppel is considered as a rule of evidence in England and
hence is governed by the lex fori, a foreign judgment can also give
rise to issue estoppel even if this sub-category of estoppel is not

recognised under the law of the foreign court.(976) Furthermore, a
preliminary issue (either determined by an English or a foreign court)
which usually, in civil law jurisdictions, cannot create res judicata
effect because it lacks the form of a final decision is, under the

doctrine of issue estoppel, capable of having res judicata effect.(977)

[iii]. Former Recovery

The doctrine of former recovery prohibits double recovery based on

the same cause of action.(978) Hence, once the monetary
obligations in a judgment have been fulfilled or the judgment has
otherwise been honoured, the paying party can rely on the principle
of former recovery to oppose reassertion of the same claim in

subsequent proceedings.(979)

page "165"

Under English law, a party that obtains a foreign judgment in its
favour is not thereby prevented from subsequently recovering in the

local forum based on the same cause of action.(980) This is because
a foreign judgment, at common law, does not merge with the
underlying claim, and therefore does not operate as a bar to further
recovery; the successful party may hence either initiate proceedings
to enforce the foreign judgment or sue again in England for further
relief upon the same claim, if the foreign judgment remains

unsatisfied.(981) This non-merger rule prompted the enactment of
section 34 of the Civil Jurisdiction and Judgments Act 1982, which

reads as follows:(982)

“No proceedings may be brought by a person in
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England and Wales or Northern Ireland on a cause of
action in respect of which a judgment has been given
in his favour in proceedings between the same parties,
or their privies, in a court in another part of the United
Kingdom or in a court of an overseas country, unless
that judgment is not enforceable or entitled to
recognition in England and Wales or, as the case may
be, in Northern Ireland.”

Preclusive effect is hence also accorded to foreign judgments.(983) It
should, however, be mentioned that section 34 Civil Jurisdiction and
Judgments Act 1982 may be the subject of waiver, estoppel or
contrary agreement and hence does not offer absolute protection
from reassertion of the same cause of action notwithstanding the res

judicata status of the foreign judgment.(984)

[iv]. Abuse of Process

The extended doctrine of res judicata is concerned with avoiding
duplicative proceedings initiated with an abusive intention, i.e. where
the subject matter of later proceedings could and should have been
rendered res judicata had it been litigated in the earlier proceedings

with all due diligence by the parties.(985) Hence, an English judge
might also preclude subsequent proceedings if they are abusive
insofar as they imply an unfairness to another party or such

proceedings are likely to discredit the administration of justice.(986)

The application of this doctrine wholly lies within the competent

judge’s discretion.(987)

This preclusion doctrine evolved under English case law: in an early

ruling,(988) another form of issue estoppel was formulated according
to which a party which could, but did not, raise a material issue of
fact or law in earlier proceedings cannot raise that same issue in

subsequent proceedings.(989) In a decision of the House of

Lords(990) this page "166" form of issue estoppel was
considered as a category of abuse of the English court’s process,

rather than an extension of the principles of estoppel.(991)

The question as to whether the plea of abuse of process also
applies in the international context, i.e. if an English court were to
consider it an abuse of process for parties to open the same subject
matter of litigation in respect of a matter that might have been
brought forward in earlier foreign proceedings, but which was not, is,

in general, answered in the affirmative.(992) Key considerations when
deciding upon a plea of abuse of process when confronted with an

earlier foreign judgment, however, should be:(993)

– did the party have an opportunity to raise the subject matter in
the foreign proceedings at all, and was the foreign court the most
appropriate forum in which to raise the subject matter; and

– would granting the relief in the later proceedings before the
English courts render the previous foreign judgment contradictory.

[2]. Effectiveness of the Exceptio Rei Judicatae

There is no doubt that res judicata corresponds to a general

principle of international law recognised by civilised nations,(994) but
do the effects of finality and preclusion also expand to arbitral
awards? The UNCITRAL Model Law does not directly refer to the res
judicata effect of an arbitral award, but provides that an arbitral award

shall be recognised as binding in Article 35(1).(995) Article III New
York Convention, by similar wording, also holds, with regard to
foreign awards, that each contracting state shall recognise arbitral
awards as binding. Judging from the wording of these two provisions,
there are no express provisions as to the preclusive effect of arbitral
awards in contemporary arbitration conventions, although Article
35(1) UNCITRAL Model Law and Article III New York Convention

imply that an arbitral award has such an effect.(996)
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[a]. Law Applicable to Determine Arbitral Awards’ Preclusive
Effect

As far as the law applicable to determine the precise scope of the
preclusion effects of international arbitral awards in national courts is
concerned, it is questionable, on the one hand, whether the law at
the seat of the arbitral tribunal is decisive, since the links of the
dispute to the seat often (and in fact in most situations) are weak
and random, since the seat may have been chosen for reasons of

neutrality or mere convenience.(997) On the other hand, declaring the

law at the recognising or enforcing jurisdiction as decisive(998) might
lead to unpredictable results and might promote a race to judgment

in the forum with the least effective rules of preclusion.(999)

Nevertheless, the national courts are often tempted to assess the
res judicata effect of arbitral awards by applying rules mirroring

those of their own legal system.(1000)

Either of these suggestions is convincing for serving the needs of
international arbitration. The focus should therefore be on the parties’
agreement and their expectations, rather than – as with court
judgments – on national preclusion rules designed for domestic

litigations.(1001) By way of example: if a dispute between parties
domiciled in civil law jurisdictions and to which Swiss law is
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applicable on the merits has been decided by an arbitral tribunal
having its seat in England, the parties are not necessarily aware of
the estoppels per rem judicatam available under English law. Would
it be just in this situation if the party invoking the res judicata effect
of the final award in subsequent proceedings before English courts
were allowed to bring forward the doctrine of abuse of process or the
principle of issue estoppel to block certain claims, which could not
have been blocked pursuant to a civil law notion of res judicata,
based only on the fact that the seat of arbitration was England?
Such a behaviour appears to be unpredictable and rather unjust,
unless there is a strong indication that the extended notion of res
judicata played an important role for the parties for choosing
England as the place of arbitration or the party opposing the
application of these principles otherwise obviously acts in bad faith.

[b]. Arbitral Awards’ Preclusive Effect under National
Arbitration Laws

In civil law countries, the doctrine of res judicata is well-established

and often codified.(1002) § 1055 ZPO holds that the arbitral award
has the same effect between the parties as a final and binding court
judgment, i.e. equating arbitral awards to national court judgments

entitled to the same preclusive effects as a judgment.(1003) There
are, however, certain differences as regards the preclusive effects of
arbitral awards and page "168" court judgments: the prevailing
opinion holds that a German court does not consider the binding
effect of an arbitral award ex officio, i.e. the courts will only dismiss
a case as being inadmissible provided that one of the parties has
raised a plea of res judicata of an earlier award on the same subject

matter.(1004) Furthermore, based on the principle of party autonomy,

the parties are free to set aside the binding effect of the award.(1005)

It is moreover vital to note that an arbitral award has preclusive effect
regardless of any deficiencies in the arbitral proceedings or any
other grounds for setting the award aside, since an application for
setting an award aside is not considered as an ordinary means of

recourse.(1006) This effect does, however, not extend to arbitral
awards that are null and void ab initio and hence do not need to be

set aside.(1007)

Under French arbitration law, Article 1484(1) CPC explicitly provides
that the arbitral award, from the moment it has been rendered, has
res judicata effect in relation to the dispute that it has determined.
(1008) Accordingly, once rendered, an international arbitral award
may be invoked in proceedings before a French court to prevent re-

litigation of the same matter between the same parties;(1009) a
French court must then hold inadmissible any action seeking

resolution of a dispute already decided by arbitration.(1010) In
addition, the notion of res judicata has recently been extended in the
context of domestic arbitration by French case law – originating from

civil law litigation(1011) – to the entirety of the circumstances of a
case, more specifically to all the legal grounds and claims that
could be raised with regard to the specific case (‘concentration des

moyens et des demandes’).(1012) In other words, whereas prior to
page "169" this case law, an arbitral award had res judicata

effect only with regard to proceedings wherein the same claims were
made based on the same legal grounds between the same parties,
the res judicata effect according to this recent case law also
prevents further decision from being rendered based on a different
legal argument or a different claim, if the argument or the claim is
based on the same circumstances as the case that already led to a
binding award, and the grounds or claims could have been invoked in
the earlier proceedings. This broad understanding of identity leads to
the practical result that parties need to make all claims they ever
intend to invoke with respect to the case concerned, since later on
they may be estopped from doing so based on the res judicata

effect of any prior award.(1013) This extension of the res judicata
effect bears a striking resemblance to the abuse of process doctrine
under English law, precluding a party from making a claim that it
could have made earlier in the proceedings before a decision was

made.(1014) Criticism has been expressed of the French court’s
decision to transfer this extension of the notion of res judicata to
arbitration, since it is alleged to violate the principle of party
autonomy; furthermore, this extension is reproached for posing
practical difficulties, such as an increase in the arbitrators’ fees,
since the subject matter of the arbitration becomes unnecessarily
inflated, and the intensified responsibility of the counsels preparing

the arguments in the legal briefs.(1015) To ease the discussion, it
has been suggested that it cannot be inferred from the fact that
French case law applies the principle of concentration
(‘concentration des moyens et des demandes’) to civil litigation and
domestic arbitration that it also pertains to international arbitration.
(1016) The Paris Court of Appeal has, meanwhile, held that the
principle of concentration is not applicable before an arbitral tribunal

in the international context.(1017)

Furthermore, the fact that an award is still challengeable or actually
is challenged at the seat of arbitration does not deprive the award of

res judicata effect in France.(1018) Since res judicata is, however, not
considered to be a matter of public policy, a court or an arbitral
tribunal cannot raise the preclusive effect of a previous decision on

its own initiative.(1019) It is hence advisable, from the perspective of a
party, to raise the plea of res judicata as soon as possible in the
court proceedings.

Article 190(1) SPILA states that an arbitral award is final from its
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notification. Apart from this provision on the finality of an arbitral
award, however, there is no statutory rule under Swiss law stating
that an arbitral award has the preclusive effect page "170" of res
judicata. The Swiss Federal Supreme Court holds that principles
governing the res judicata effect of Swiss court judgments apply

mutatis mutandis to arbitral awards.(1020) A Swiss court must
observe the existence of a final and conclusive decision on the same

subject matter and between the same parties ex officio.(1021)

Section 58(1) Arbitration Act, furthermore, only provides that an
arbitral award made by a tribunal pursuant to an arbitration
agreement is final and binding, unless agreed otherwise by the
parties, and unless and until there is a successful challenge to the

award;(1022) this provision hence parallels Article 35(1) UNCITRAL
Model Law, but does not address the arbitral award’s preclusive

effect.(1023) English case law holds that an arbitral award can justify

a plea of cause of action and issue estoppel.(1024) In Commings v

Heard(1025) , it was argued that an award cannot have res judicata
effect, since an arbitral award is distinguishable from a judgment
insofar as the award is adjudicated on by an arbitral tribunal
appointed by the parties to the proceedings and not constituted by

sovereign power.(1026) Lush J gave the following answer to this
proposed distinction between arbitral awards and judgments for the
sake of res judicata:

“It is impossible, to my mind, to suggest any good
ground of distinction between these two, when we
consider that the reason, why a matter once
adjudicated upon is not permitted to be opened again,
is because it is expedient that there should be an end
to litigation. When once a matter has been decided
between parties, the parties ought to be concluded by

the adjudication, whatever it may be.”(1027)

Lord Diplock in Fidelitas Shipping Co Ltd v. V/O Exportchleb(1028) ,
moreover, confirmed that issue estoppel applies to arbitration as it

does to litigation.(1029) Hence, a valid award will create estoppel with
regard to the matters with which it deals, with the result of page
"171" preventing either party from pursuing those matters in

subsequent proceedings (arbitral and court proceedings).(1030)

As for the remaining two preclusion doctrines, i.e. the doctrine of
former recovery and the doctrine of abuse of process, it is highly

questionable whether they can apply to arbitration at all.(1031) The
application of the abuse of process doctrine to arbitrations was

confirmed by previous rulings.(1032) The question was, however,
raised again in a later decision, i.e. Associated Electric and Gas
Insurance Services Ltd (Aegis) v European Reinsurance Co of

Zurich (European Re), and left open.(1033) Some commentators have
suggested that the abuse of process doctrine should not be
extended to arbitral proceedings and arbitral awards, since parties
do not have the same obligations to raise issues in arbitrations as in

national court litigation.(1034) This conclusion does not seem to
correspond to the logic of arbitral proceedings: parties entering into
an arbitration agreement strive to achieve a prompt, efficient and final
resolution of their disputes. It would therefore be contrary to the
parties’ expectations of finality and efficiency to withhold certain
claims, even though the respective party intends to nevertheless
raise them at a later stage, and thereby prevent a prompt and
comprehensive resolution of the dispute between the parties. Hence,
a party to an arbitration agreement should be precluded from
bringing in bad faith only some, but not all, of the claims against the
opposing party solely in order to pursue selected claims, that it has

deliberately held back, later in subsequent proceedings.(1035)

page "172"

[i]. With a Previous Domestic Arbitral Award

An arbitral award rendered by a tribunal sitting in Germany becomes
automatically binding once it fulfils all the mandatory requirements

set out in § 1054 ZPO and has been notified to the parties.(1036)

Since there is a debate in legal doctrine as to whether a German
court is held to recognise the res judicata effect of an arbitral award
of its own motion, or only if one of the parties raises the respective

objection,(1037) it is, in any case, advisable that the party wishing to
contest the claim’s admissibility invokes the existence of a prior
arbitral award on the same subject matter as soon as possible in
court proceedings.

Based on Article 1484(1) CPC, a French court must declare itself
incompetent if a party raises a plea of res judicata showing that an
arbitral tribunal has already reached a decision on the merits
regarding the same subject matter, the same cause and the same

parties.(1038) Although Article 125(2) CPC holds that a judge may
consider the res judicata effect of its own motion, it is recommended
that a respective plea is raised as soon as possible in court
proceedings.

If a case with an identical claim and between the same parties is
argued before the Swiss courts that has already been conclusively
decided by an arbitral tribunal with its seat in Switzerland, the Swiss

court is to declare such a claim inadmissible.(1039) Only where an
arbitration agreement has been concluded in a matter that is not
capable of being solved by arbitration under Swiss law does the non-

arbitrability of the subject matter prevent res judicata effect.(1040)
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Furthermore, not only do final decisions by an arbitral tribunal with
its seat in Switzerland bind the Swiss courts when confronted with a
case involving an identical claim between the same parties, but they
are also capable of prohibiting recognition and enforcement in
Switzerland of a foreign court judgment on the same subject matter
and between the same parties (regardless of whether the Lugano
Convention or the SPILA applies to the recognition or enforcement).
(1041) The effectiveness of the plea of res judicata to be filed with the
identical dispute pending before the Swiss courts is hence
supported by Swiss case law. Even though a Swiss court is
principally obliged to respect the res judicata effect of a previous
award in the same dispute on its own initiative, it is nevertheless
advisable that the party wishing to have the court proceedings
stayed raises the plea explicitly.

In the Fidelitas Shipping decision, the Court of Appeal held that an
award rendered in an arbitration in London estopped the parties from

reopening the same issue that was dealt with in the award.(1042)

page "173"

[ii]. With a Previous Foreign Arbitral Award

The Brussels and Lugano regime only applies to judgments that do
not fall within any of the excluded areas of law; since arbitration is
excluded from the scope of application of the Brussels Regulation
and the Lugano Convention, the recognition and enforcement of

arbitral awards are not covered by these instruments.(1043)

Under German arbitration law, foreign arbitral awards also have res
judicata effect in Germany from the moment they become binding
based on the procedural law which applies to that arbitral award.
(1044) On the merits, the question whether an arbitral award given by
a tribunal having its seat outside Germany has preclusive effect in
Germany is contingent upon the recognition and enforcement of the

award according to the New York Convention.(1045) Consequently,
the grounds for refusal of recognition or enforcement under Article V
New York Convention could potentially block the res judicata effect
of an arbitral award in Germany. As far as the moment from which
the arbitral award has preclusive effect is concerned, the following
difference between domestic and foreign awards needs to be
explained: a domestic award is capable of preventing re-litigation of
the same subject matter before German courts from the moment it
is delivered to the parties whereas, when confronted with a foreign
award, a German court will review, as a preliminary question,
whether the award is compatible with the New York Convention (i.e.
also dealing with applications to refuse enforcement filed by the
opposing party), before it respects the foreign award’s res judicata

effect.(1046)

Arbitral awards rendered abroad cannot have res judicata effect
unless they are recognised by the French courts; foreign arbitral
awards benefit from a simplified recognition process, according to
which recognition or enforcement is granted unless recognition or
enforcement of the foreign award is manifestly contrary to

international public policy.(1047)

If a party seises a Swiss court, raising an identical claim between
the same parties which has already been the subject of an arbitral
award rendered in a foreign jurisdiction, the Swiss court shall
declare such claim inadmissible, but only provided that the foreign
arbitral award is recognisable according to the New York

Convention.(1048) The New York Convention is applicable due to the
reference made in Article 194 SPILA. Formally, Article IV(1) New
York Convention holds that the party seeking recognition of the
foreign arbitral award shall produce the duly authenticated original
award and the original arbitration agreement or certified copies of
these documents; on the merits, recognition may be denied by the
Swiss courts if the party opposing page "174" recognition
invokes an annulment ground provided in Article V New York

Convention.(1049) If no ground stated in Article V New York
Convention can successfully oppose recognition of the foreign
arbitral award, it is equivalent to an arbitral award rendered in

Switzerland.(1050) The Swiss Federal Supreme Court has further held
that such a foreign arbitral award may have res judicata effect only
to the extent provided by the procedural law of the jurisdiction where

the award was made and also limited by Swiss procedural law.(1051)

If a foreign award complies with the recognition and enforcement
scheme in the New York Convention, a plea of res judicata raised
before a Swiss court is highly likely to be successful.

Under English law, the equal treatment of court judgments and
arbitral awards with regard to their res judicata effect entails that
foreign arbitral awards, i.e. awards rendered outside the United
Kingdom, must be recognised before they can have res judicata
effect. A foreign arbitral award not made in a contracting state of the
New York Convention will be recognised as a defence to the bringing
of a subsequent claim, if the arbitral award is in accordance with an
agreement to arbitrate which is valid by its applicable law, and
provided that the arbitral award is valid and final according to the law

governing the arbitration proceedings.(1052) Further defences to
recognition of a foreign arbitral award are: if the arbitrators lacked
jurisdiction to render the award, if the arbitral award was obtained by
fraud, if its recognition would be contrary to public policy, or if the
proceedings in which the arbitral award was obtained were opposed

to natural justice.(1053) Recognition of a foreign arbitral award made
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in the territory of a state which is a contracting party to the New
York Convention can be refused if one of the grounds listed in Article
V New York Convention (in connection with section 103 Arbitration

Act) has eventuated.(1054)

[3]. Comparative Conclusion: Conclusions from the Parties’
View

International arbitral awards are principally accorded the same
preclusive effect as are national court judgments. The preclusion
rules, however, vary between different legal systems, with English
law affording arbitral awards broader preclusive effect than the civil

law jurisdictions examined.(1055) In civil law jurisdictions, the
requirements for a judgment to have res judicata effect, firstly, seem
to be defined more narrowly by application of the triple identity test;
secondly, the scope of res judicata is in principle restricted to the
judgment’s dispositive part (the reasoning is relevant only to the
extent that it helps to clarify the dispositive portions); and thirdly,
there does not appear to be an equivalent to the doctrine of abuse of
process as part of the estoppels per rem judicatam (with the
exception of the ‘concentration des moyens et des demandes’ as
recently evolved in French case law, but recently denied application
in international page "175" arbitration by the Paris Court of

Appeal).(1056) From these differences, the following caveats directed
at the parties and their counsels may be inferred.

Parties should, already at an earlier stage, i.e. when the award is
rendered, endeavour to ensure that the award is capable of having
res judicata effect with respect to all the claims brought before the
arbitral tribunal. For this purpose, parties should carefully check the
wording of the dispositive part of the award, since it is this part of the
award which has preemptive effect in the civil law jurisdictions

examined.(1057) The dispositive part hence needs to be worded as
precisely as possible and should cover all the claims raised by the
parties. If a party is not satisfied with the extent of specificity with
which the dispositive part is drafted, or with the number of claims
dealt with, it may ask the arbitral tribunal for a correction or an

additional award.(1058)

Since parties are in a more favourable position as regards their
knowledge of already final decisions on the same subject matter
between them, it is advisable that an opposing party raise the res
judicata objection as soon as possible at the beginning of the
subsequent proceedings – regardless of any obligation of a national
court to observe res judicata of its own motion. On the merits, the
party must show that litigation in the subsequent proceedings is
between the same parties as are bound by the arbitral award, and
that the claims raised and legal grounds brought forward in the
arbitral proceedings and in the later proceedings are identical. The
triple identity requirement is interpreted rather narrowly before civil
law courts when compared to English courts: the preclusive effect of
res judicata is cast more widely under English law, since it does not
only include matters in which the cause of action or legal or factual
issues are identical, but also extends to prevent double recovery and
abusive proceedings. The extension of the abuse of process doctrine
to the preclusive effect of a final arbitral award is strongly advocated,
since a party should not be permitted to knowingly hold back claims
in order to have them re-litigated in subsequent proceedings, and
thereby delay a final resolution of a dispute and perhaps even
undermine the content of the earlier decision. The adoption of this
doctrine to international arbitration, on the one hand, would serve to
enhance the effectiveness of an arbitral award’s res judicata effect
and thereby would help to minimise parallel proceedings and
conflicting decisions; on the other hand, this doctrine would
potentially reduce the predictability of an award’s preemptive effect,
insofar as a national court could declare an action inadmissible due
to the award’s res judicata, even though the subsequent action does
not include claims that were adjudicated on in the previous award,
but which could have been dealt with by the arbitral tribunal.

In a cross-border context, an arbitral award needs to be recognised
before it is capable of having res judicata effect in court proceedings
abroad. Even though the defences that may be invoked against a
plea of res judicata of a foreign arbitral award (in particular the
grounds for refusal in Article V New York Convention) are intended

page "176" to frustrate the res judicata objection, they should
not be overstated by the party opposing the res judicata plea, since
they are defined rather narrowly and because courts hearing such
defences are not allowed to review the foreign decisions on the
merits save regarding the refusal ground of public policy.

[F]. Summary

In the event that a party to an arbitration agreement initiates
proceedings before a national court, the most straightforward
strategy to oppose litigation before a state court is to raise the
arbitration defence arguing that there is a valid arbitration agreement
between the parties. The exceptio arbitri seems to be the most
promising of the jurisdictional pleas and actions depicted above, not
least because it has its basis in the New York Convention, which
has been ratified by the majority of civilised nations and enjoys wide
acceptance by the national courts. On closer inspection, however,
the inclusive wording of Article II(3) New York Convention fails to
specify the scope of review of the arbitration agreement by the state
courts, the law applicable to the interpretation of the exceptions
mentioned in Article II(3) New York Convention, i.e. the law
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applicable to the arbitration agreement’s validity, the procedural
requirements for raising the arbitration defence in court, and the
effects of the national court’s decision on the arbitration agreement’s
validity. Hence, the contracting states of the New York Convention
are trusted with the specification of these aspects. In other words,
there is no uniform practice for interpretation of Article II(3) New York
Convention on which a party invoking the arbitration defence could
rely. Moreover, the uncertainties created by this provision’s wording
concern issues on which the contracting states traditionally have
very distinct opinions. The question of whether a national court,
when confronted with the arbitration defence, is to conduct a prima
facie or a full review of the arbitration agreement is a good example
illustrating the diverging standards in the contracting states of the
New York Convention: whereas French courts are allowed to, prima
facie, review only whether the arbitration agreement is manifestly
void or manifestly inapplicable and also only in the event that the
arbitral tribunal has not been seised of the matter yet, German and
English courts are traditionally entitled to fully review the validity of
the arbitration agreement themselves. Consequently, whereas a
party invoking the arbitration agreement in a French court stands a
relatively high chance of being referred to arbitration, a party raising
the defence before the German or English courts needs to make
detailed submissions on the arbitration agreement’s validity. In spite
of the high international acceptance and enforcement of Article II(3)
New York Convention, the arbitration defence may turn out not to be
the safest bet for a party wishing to have the court proceedings
stopped.

So far, no internationally recognised rule of lis pendens has been
developed regarding parallel proceedings pending before a national
court and an arbitral tribunal. When considering international
arbitration conventions, solely Article VI(3) European Convention
explicitly requests that a national court seised second stay its
proceedings until the arbitral award is rendered by the arbitral
tribunal seised first. Statutory page "177" arbitration laws and
case law in Germany, France, Switzerland and England do not
contemplate the lis pendens rule in the context of arbitration.
Consequently, based on the status quo, it constitutes a very risky
undertaking for a party insisting on arbitration to only rely on the
plea of litispendence in its pleadings before the national court seised
second.

Injunctions issued by courts to enjoin a party from commencing or
continuing proceedings before a foreign court, even if such an order
has the intention of enforcing a valid arbitration agreement between
the parties to a dispute, are, in principle, frowned upon in civil law
jurisdictions. The ECJ has, furthermore, rendered a clear verdict
against the admissibility of anti-suit injunctions in the ambit of the
Brussels Regulation. Only vis-à-vis non-EU and non-EFTA states
can the English courts still issue anti-suit injunctions in support of
arbitration. Despite their utility as an effective tool to prohibit parallel
court proceedings in disregard of a valid arbitration agreement, the
offensive and intrusive nature of anti-suit injunctions strongly
impedes their acceptance within the EU/EFTA. With regard to
injunctions enjoining the claiming party from commencing or
continuing arbitral proceedings, civil law countries again take a clear
stance against issuing or recognising such orders. English courts
may grant anti-arbitration injunctions, but do so only with great
restraint, where the specific circumstances of a case justify such a
drastic measure. Since anti-suit injunctions in support of arbitration
and anti-arbitration injunctions are primarily directed against the
claiming party, their enforcement is seriously aggravated, if not
rendered impossible, if the claimant has neither his domicile nor any
assets in the territory of the issuing court. Furthermore, where the
courts before which enforcement of the orders is requested do not
recognise such injunctions, as is, in principle, the case in civil law
jurisdictions, the effectiveness of such injunctive relief is further
impaired.

Bringing a direct action with a state court as to the arbitral tribunal’s
jurisdiction is explicitly provided for in the German and English
statutory arbitration law. Due to the requirements of time and the
high qualitative criteria to be fulfilled when seeking declaratory relief,
such direct actions will remain the exception. Declarations by the
courts that an arbitration agreement is not valid – if not appealed or
after having been confirmed in appeal proceedings – have binding
and preclusive effect on the arbitral tribunal dealing with claims
covered by the same arbitration agreement. Under French arbitration
law, the adoption of the negative effect of competence-competence
leaves no room for a direct action on the arbitration’s admissibility in
the national courts. The Swiss statutory arbitration law, the SPILA,
does not provide for a direct action as to the arbitration agreement’s
validity; the Swiss Federal Supreme Court has not granted
declaratory relief either to date, but has held that such relief should
be granted only on a very limited basis. A party intending to seek
declaratory relief as to the arbitration agreement’s invalidity under
the German or English statutory arbitration law might nevertheless
consider raising an action on the merits instead, provided that it is
able to quantify its claim, since German and English courts can also
review the arbitration agreement’s validity if objections to their
jurisdiction are raised based on the allegation of a valid arbitration
agreement. With an action on the merits in German or English

page "178" courts, the claimant will not have to fulfil the strict
requirements pertaining to direct actions, the defendant will have to
play an active role and object to the courts’ jurisdiction by raising
the arbitration defence. Any judgment rendered by the court benefits
from the recognition and enforcement scheme of the Brussels
Regulation and the Lugano Convention. But, of course, under
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specific circumstances, seeking declaratory relief may be the only
adequate avenue of recourse.

The principle that a matter finally and conclusively decided should
not be retried between the same parties enjoys international
acceptance. Even though the preclusive effect attributed to a final
and conclusive arbitral award has not been explicitly incorporated
into the statutory arbitration laws of the jurisdictions examined,
these jurisdictions recognise that an arbitral award is equated with a
court judgment as regards its res judicata effect. English case law
accords broader preclusive effect to arbitral awards than civil law
jurisdictions do, including issue estoppel, cause of action estoppel
and likely also the abuse of process doctrine. A plea of the res
judicata effect of a previous arbitral award filed in court proceedings
on the same claim, based on the same legal grounds, and between
the same parties should, as a rule, be heard in the jurisdictions
examined.

§3.02. Pleas and Actions to Be Invoked before Arbitral Tribunals

Since an arbitral tribunal is competent to rule on its own jurisdiction,
a party opposing arbitral proceedings may object to the tribunal’s
authority in different ways. The parties to arbitral proceedings are, to
a considerable extent, equipped with the same preclusive or
offensive means to challenge jurisdiction as were depicted above
with respect to national courts. The requirements and the
effectiveness of the jurisdictional pleas and actions to be raised
before arbitral tribunals will be analysed in the chapters below.

[A]. Plea of Lack of Jurisdiction

Where a party opposing arbitration initiates court proceedings in
parallel to the arbitration, this party must challenge the arbitral
tribunal’s jurisdiction. Otherwise, the defendant in the court
proceedings may argue that the claimant (in the court proceedings)
has submitted to the arbitrators’ authority. The claimant in the court
proceedings then runs the risk of being estopped from pleading in
good faith in the same matter before national courts. This chapter
therefore seeks to examine the requirements for raising a
jurisdictional objection before the arbitral tribunal, as well as the
effects of the arbitrators’ decision on their jurisdiction.

The New York Convention is silent on the effect of a party’s plea that
the arbitral tribunal lacks jurisdiction, which is comprehensible given
the Convention’s scope of application. The European Convention,
however, contains a plea as to the arbitrators’ lack of jurisdiction
based on the fact that the arbitration agreement was either page
"179" non-existent or null and void or had lapsed, or based on the

fact that an arbitrator has exceeded the terms of reference.(1059)

Most institutional arbitration rules contain provisions as to the
admissibility and the procedure involved with raising a plea that the

arbitral tribunal lacks jurisdiction.(1060) If the parties have not agreed
on the application of a set of institutional rules, the conditions for
raising an objection to the tribunal’s jurisdiction are provided in the
national arbitration laws:

The UNCITRAL Model Law provides for a party’s plea that the arbitral
tribunal lacks jurisdiction to hear the case or that it exceeds the
scope of its authority in Article 16(2). The German arbitration law
has adopted Article 16(2) UNCITRAL Model Law in Article 1040(2)
ZPO verbatim.

Article 1465 CPC implicitly encompasses the parties’ right to
contest the arbitral tribunal’s jurisdiction by stating that only the
arbitrators are competent to decide on pleas concerning the
tribunal’s jurisdictional powers. This provision also applies to

international arbitration.(1061)

Under Swiss arbitration law, Article 186(2) SPILA establishes that a
plea of lack of jurisdiction may be filed with the arbitral tribunal.

Under the English arbitration law, section 31 Arbitration Act
determines that a party may raise an objection that the arbitral
tribunal lacks substantive jurisdiction at the outset of the
proceedings or that the tribunal is exceeding its substantive
jurisdiction during the course of the arbitral proceedings. It needs,
however, to be borne in mind that the parties are free to confer the
right to determine the arbitral tribunal’s jurisdiction upon the national

courts;(1062) any objections need then be raised before the national
courts.

Furthermore, it is generally acknowledged that arbitrators have to
examine their jurisdiction ex officio where it is doubtful that the
subject matter is capable of being settled by arbitration, even if none

of the parties objected to the tribunal’s jurisdiction.(1063)

[1]. Procedural Requirements as to the Time by Which the Plea
Should Be Raised

Most arbitration laws provide for a certain time limit within which to
raise the objection that the arbitral tribunal is not competent to hear
the case in order not to be deemed to have waived the right to
challenge jurisdiction for the rest of the proceedings.

Article V(1) European Convention obliges a party intending to raise a
plea as to the arbitrators’ jurisdiction based on an invalid arbitration
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agreement to do so not later page "180" than the delivery of its
statement of claim or defence relating to the substance of the
dispute.

As regards the requirement to timely raise the plea of lack of the
tribunal’s jurisdiction, § 1040(2) ZPO fully adopts Article 16(2)
UNCITRAL Model Law and stipulates that the objection shall be
raised not later than the submission of the statement of defence.
The time limit within which the jurisdictional objection is to be raised
before the arbitral tribunal is overall shorter than the one for raising

the arbitration defence before the court.(1064) The party’s
appointment of an arbitrator or its participation therein does not

preclude it from raising a jurisdictional objection.(1065) The plea that
the arbitral tribunal is exceeding the scope of its authority must be
raised as soon as the matter alleged to be beyond the scope of its

authority is raised during the arbitral proceedings.(1066) The arbitral
tribunal, however, has, in either case, discretion to admit a later plea

if it considers that the party has justified the delay.(1067) It is argued
that, in light of the serious consequences, a failure to raise a
jurisdictional objection in time will result in the exercise of the

arbitral tribunal’s discretion.(1068) No appeal is available against the
tribunal’s decision excusing the delay; if, however, the arbitral
tribunal declares the objection to be out of time, the tribunal’s
decision is subject to review by national courts either in proceedings
under § 1040(3) ZPO or at the challenge or enforcement stage

based on § 1059(2)(1)(d) ZPO.(1069) The defendant who has not
taken part in the arbitral proceedings at all is not precluded from
raising the plea of lack of the arbitral tribunal’s jurisdiction in later

court proceedings.(1070)

In French arbitration law, the point in time by which a plea that the
arbitral tribunal lacks jurisdiction should be raised is not mentioned.
It may, however, be derived from case law that a party that does not
raise a plea of lack of jurisdiction before the arbitrators forfeits its

right to challenge the award on this ground later on.(1071)

Article 186(2) SPILA holds that a plea of lack of jurisdiction must be
raised prior to any defence on the merits. Where the defendant
enters an unconditional appearance, without reservations concerning
the tribunal’s jurisdiction, such behaviour constitutes an irrevocable
waiver of his right to contest the arbitrators’ jurisdiction under Swiss

law.(1072) As a result, such a waiver confers jurisdiction upon the
arbitral tribunal. A party submitting to the jurisdiction of the tribunal
is precluded from contesting the arbitrators’ jurisdiction both before
the tribunal and the Swiss Federal Supreme Court in setting aside
proceedings, and it is also recognised that such a waiver page
"181" bars the party from invoking the tribunal’s lack of jurisdiction

in subsequent recognition and enforcement proceedings.(1073) The
parties to an arbitration and the tribunal are, however, entitled –
within their discretion to determine the rules applicable to the
proceedings – to specify the point until which the plea of lack of
jurisdiction is still raised in time in accordance with the mandatory

Article 186(2) SPILA.(1074) The defaulting party does not, in general,
lose the right to contest the tribunal’s jurisdiction, but if it fails to
challenge an award on jurisdiction within the time limit provided by

law it forfeits the right to plead the lack of jurisdiction.(1075) The
defendant does not need to give reasons for a plea that the tribunal
lacks jurisdiction, an objection in general terms is sufficient as long
as it is possible to infer from it that the defendant is asking the

arbitrators to decline jurisdiction.(1076)

The point in time until which the plea of lack of jurisdiction must be
raised in order not to risk an unconditional appearance before the
arbitral tribunal is bifurcated under section 31 Arbitration Act: the
objection that the arbitral tribunal lacks substantive jurisdiction at
the outset of the proceedings must be raised prior to or with the first

step in the proceedings;(1077) any objection during the course of the
arbitral proceedings that the arbitral tribunal is exceeding its
substantive jurisdiction must be made as soon as possible after the

matter alleged to be beyond the tribunal’s jurisdiction is raised.(1078)

Any step taken before the notice of arbitration has been filed will not

count as a step in the proceedings.(1079) It does not constitute a first
step in the proceedings, either, if a party has appointed or

participated in the appointment of an arbitrator.(1080) Furthermore,
preliminary negotiations with the arbitral tribunal before any hearing
has taken place have been considered not to constitute a step in the

proceedings.(1081) A distinct difference between the relevant points
in time for raising the jurisdictional objection such as ‘any step in
the proceedings to answer the substantive claim’ as provided for in
section 9(3) Arbitration Act, and ‘the first step in the proceedings to
contest the merits’ as worded under section 31(1) Arbitration Act
cannot be identified, so it may be assumed that the interpretation is

very similar.(1082) The arbitral tribunal may, however, allow an
objection made after the relevant points in time, according to

statutory law, if it considers the delay justified:(1083) the tribunal is
likely to accept as a valid reason for a late objection that the
grounds giving rise to the objection were not known and could not,

with reasonable diligence, have been discovered earlier.(1084) The
tribunal’s decision on a belated objection under section 31(3)
Arbitration Act constitutes a procedural page "182" matter and
hence cannot be challenged, unless there is any irregularity in the
making of this decision which affects the award. In such
circumstances, a challenge under section 68 Arbitration Act might

be available.(1085) Section 31 Arbitration Act must be read in
conjunction with section 73(1) Arbitration Act, hence if a party
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opposing the tribunal’s jurisdiction does not raise the objection in
time and takes a step to contest the merits of the case without any
reservation, it will be prevented from challenging the arbitrators’
authority later on, according to section 67 Arbitration Act, and from
contesting enforcement of an award under section 66(3) Arbitration

Act.(1086) Equally, the party’s right to seek a preliminary ruling as to
jurisdiction from the national court under section 32 Arbitration Act

will be lost.(1087) A party that timely raised a jurisdictional objection
in accordance with section 31(1) Arbitration Act at the outset of the
arbitral proceedings, arguing that the arbitration agreement was not
binding under the applicable law, and which later challenged the
arbitral award on jurisdictional grounds, claiming that it was not a
party to the agreement containing the arbitration clause, was
considered to have raised the objection in time, but had nevertheless
lost the right to challenge the award based on section 73(1)
Arbitration Act due to the different jurisdictional grounds invoked.
(1088) Hence, raising a jurisdictional objection in time is as crucial as
pleading the grounds for a lack of jurisdiction consistently.

[2]. Effects of the Arbitral Tribunal’s Decision on Jurisdiction

An arbitral tribunal, in principle, has three options for dealing with a
party’s objection to its jurisdiction: first, the arbitral tribunal can
decide at the outset that it has no jurisdiction, which means the end
of its mandate; second, the arbitrators can issue an interim award
on jurisdiction; and third, the tribunal may deal with the jurisdictional
objection in the final award if the issue of jurisdiction depends on

facts that are closely connected with the merits of the dispute.(1089)

Put differently, it is within the arbitral tribunal’s discretion to decide
on its jurisdiction before embarking on the merits, i.e. by a
preliminary award, or to decide on a jurisdictional issue together with
the merits. In general, arbitrators render a preliminary award
deciding on their jurisdiction, not least in the interest of procedural

efficiency.(1090) Where it is evident that the plea of lack of
jurisdiction is unfounded and that the party raising the objection to
the tribunal’s jurisdiction does so in an attempt to delay the
proceedings, the arbitrators may also consider rendering a single

award on its jurisdiction and the merits of the case.(1091) page
"183" Furthermore, if the defendant who objects to the tribunal’s
jurisdiction fails or refuses to take part in the arbitral proceedings,
the tribunal might consider it appropriate to proceed with the case
and to deal with the jurisdictional issue together with the merits of

the dispute.(1092) In the event that the arbitral tribunal intends to
defer the decision until it renders the final award on the merits, it
should consult with the parties and allow them to express a view on

the procedure.(1093)

Furthermore, court control available against a tribunal’s decision on
jurisdiction will also be elaborated below. The comments are
bifurcated into decisions affirming the arbitral tribunal’s jurisdiction,
on the one hand, and decisions denying the arbitrators’ authority, on
the other hand. Furthermore, such a decision’s effects after avenues
of court review have been exhausted are also of interest. In general,
national arbitration laws recognise that an arbitral award has res

judicata effect immediately after being rendered;(1094) it will be
analysed below what the preemptive effect of an award on the
tribunal’s jurisdiction is in the selected jurisdictions.

[a]. Form of the Decision on Jurisdiction

In Article V(3) European Convention, it is held that the arbitrator
whose jurisdiction is called in question shall be entitled to proceed
with the arbitration, to rule on his own jurisdiction and to decide
upon the existence or the validity of the arbitration agreement or of
the contract of which the agreement forms part, subject to any
subsequent judicial control provided for under the lex fori.

Article 16(3) UNCITRAL Model Law provides that the arbitral tribunal
may rule on an objection that it lacks jurisdiction either as a
preliminary question or in an award on the merits.

§ 1040(3) ZPO holds that if an arbitral tribunal considers that it has
jurisdiction, it rules on a plea that it lacks jurisdiction, in general, by
means of a preliminary ruling. In this case, any party may request,
within one month after having received written notice of that ruling,
that the court decide the matter. While such a request is pending,
the arbitral tribunal may continue the arbitral proceedings and make
an award. The arbitral tribunal may, however, decide otherwise and
deal with the jurisdictional issue no sooner than in its final award on

the merits.(1095) This provision differs from Article 16(3) UNCITRAL
Model Law insofar as it unmistakably formulates its preference for a

preliminary award.(1096) The parties may not derogate from the
system of judicial control of the tribunal’s preliminary award or the
final award on the merits by conferring competence upon the
arbitrators to finally and conclusively decide on their jurisdiction.
(1097)

page "184"

Also under French arbitration law, the arbitral tribunal has, in
principle, two possibilities for dealing with objections to its
jurisdiction: either it renders a partial award on the jurisdictional
issue, or it decides on its jurisdiction in the final award on the

merits.(1098)

Article 186(3) SPILA articulates a clear preference, stating that the
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arbitral tribunal shall, as a rule, decide on its jurisdiction by
preliminary award; the arbitrators may, nevertheless, decide on the
jurisdictional issue in the final award if they deem it more

appropriate.(1099) If the parties have mutually agreed and request
that the arbitral tribunal rule on a plea of lack of jurisdiction either in
form of a preliminary award, or the final award on the merits, there is
no longer any scope for the discretion offered to the arbitrators under

Article 186(3) SPILA.(1100) The arbitral tribunal is competent to
decide on its jurisdiction, even if an action on the same subject
matter between the same parties is already pending before a
national court, unless there are serious reasons to stay the

proceedings.(1101) It is the subject of some debate whether the
arbitrators’ decision to stay the proceedings for serious reasons is
open to annulment proceedings under Article 190(2)(b) SPILA, even

though such a decision is not an arbitral award.(1102) The Swiss
Federal Supreme Court has held that decisions of a merely
procedural nature, such as the tribunal’s decision under Article
186(1bis) SPILA to stay the proceedings, are in principle not open
to court control, unless the arbitrators impliedly also determine their

jurisdiction when deciding on the stay of the proceedings.(1103)

Under English arbitration law, the arbitral tribunal may rule on its
own jurisdiction either in a preliminary jurisdictional award or in the

award on the merits.(1104) Since the choice between the two forms
of decisions is left to the arbitrators’ discretion, the tribunal’s
decision on which course to follow will not be open to challenge
itself, unless the decision is one that no reasonable tribunal could

reach.(1105) The arbitral tribunal’s discretion as to the form of a
decision on its own jurisdiction, however, is negated if the parties
have agreed on the course that the tribunal should take; in this case

the arbitrators are obliged to proceed as the parties wish.(1106)

page "185"

[b]. Effect of the Decision Admitting Jurisdiction

It is generally accepted in the European jurisdictions examined that
a preliminary award on jurisdiction or a final award that also rules on
jurisdiction is challengeable on jurisdictional grounds before the
national courts of the country where the arbitral tribunal has its seat.
The res judicata effect of such awards on national courts
determining their jurisdiction is also, in principle, recognised.

[i]. Possibility of Court Control of an Arbitral Tribunal’s Positive
Decision on Jurisdiction

If the arbitral tribunal rules, as a preliminary question, that it has
jurisdiction, any party may request, within 30 days after having
received notice of that ruling, the competent national court specified
in Article 6 UNCITRAL Model Law to decide the matter, which
decision shall be subject to no appeal; while such a request is
pending, the arbitral tribunal may continue the arbitral proceedings

and make an award.(1107) If the arbitrators, however, choose to wait
with their decision on jurisdiction until they are ready to render the
final award on the merits, this award may consequently be
challenged on jurisdictional grounds, either based on the alleged
lack of a valid arbitration agreement according to Article 34(2)(a)(i)
UNCITRAL Model Law, or based upon an award that allegedly
exceeds the scope of the arbitration agreement pursuant to Article
34(2)(a)(iii) UNCITRAL Model Law. In summary, the arbitral tribunal
has the choice of either rendering a preliminary ruling that is open to
a final decision on the arbitral tribunal’s jurisdiction by the court, or
to postpone its decision until it delivers the arbitral award on the
merits, in which case the national court will review the arbitral
tribunal’s jurisdiction if a party institutes setting aside proceedings.
(1108)

If an arbitral tribunal regards the arbitration agreement as valid and
hence affirms its jurisdiction in a preliminary award, any party has
the right to challenge this ruling within one month after having
received written notice of that ruling before the German Higher

Regional Court.(1109) The tribunal’s preliminary award is the
arbitrators’ final assessment of their jurisdiction, but must not be
regarded as a final award that is subject to challenge proceedings
according to § 1059 ZPO. The preliminary award on the tribunal’s
jurisdiction is a decision sui generis which is subject to court control
under § 1040(3) ZPO only before the Higher Regional Court whose

decision will not be open for appeal.(1110) If the arbitral tribunal,
however, determines its jurisdiction in the final award on the merits,
the award is subject to court control at the challenge or enforcement
stage according to §§ 1059 ff. ZPO, not pursuant to § 1040(3) ZPO.
(1111) An appeal may be launched before the German Federal
Supreme Court against a judgment page "186" of the Higher

Regional Court, but only on a point of law.(1112) An appeal on a point
of law requires that the legal matter be of fundamental significance,
or that an appeal be admissible for the development of the law or the

need to secure uniform case law.(1113) Hence, the German ZPO
provides for two levels of appeal against a final award confirming the
arbitral tribunal’s competence.

An arbitral award in international matters rendered by an arbitral
tribunal with its seat in France – be it a partial award on jurisdiction
or be the jurisdictional issue dealt with in the final award on the
merits – may be challenged by “recours en annulation” on the
grounds provided for in Article 1520 CPC (in connection with Article



11/7/2014 Print preview

http://proxy.ppl.nl:2093/CommonUI/print.aspx 100/196

1518 CPC): either on the ground that the arbitral tribunal has
wrongly found in favour of or against its jurisdiction (Article 1520(1)
CPC) or the arbitrators’ decision is not compatible with the terms of

their mandate (Article 1520(3) CPC).(1114) The court is to conduct a
thorough examination of the factual and legal elements which allow
assessing the scope of the arbitration agreement and the

consequences on the arbitral tribunal’s mandate.(1115) The challenge

must be filed within one month of the notification of the award.(1116)

An appeal may be raised before the French Supreme Court against
the court’s decision. The CPC, however, has, in the wake of the
code’s revision in 2011, introduced the possibility of waiving all
setting aside proceedings against the award by express party

agreement;(1117) if the parties have validly done so, the arbitral

tribunal’s jurisdictional determination will be final.(1118)

Swiss arbitration law explicitly provides for recourse against an
arbitral tribunal’s decision admitting or denying jurisdiction in Article
190(3) in connection with Article 190(2)(a)/(b) SPILA. Recourse can
be had by an appeal in civil matters within 30 days from notification
of the award based on limited grounds, such as the lack of

jurisdiction or the improper constitution of the arbitral tribunal.(1119)

The Swiss Federal Supreme Court is entitled to examine the legal

findings of the arbitrators with unfettered powers of review.(1120) The
Swiss Federal Supreme Court’s decision cannot be challenged.
(1121) If none of the parties has its domicile, habitual residence or
business establishment in Switzerland and if the parties have
waived, by express statement in advance, all setting aside
proceedings against the award based on Article 192 SPILA, the

ruling is final.(1122) If such an award, however, violates fundamental
principles of public policy, a page "187" challenge against the

award must be available despite the parties’ explicit waiver.(1123)

Furthermore, the ground that the arbitration agreement is invalid and
that the tribunal hence lacked jurisdiction may still be relied on by
parties to an arbitration for recognition and enforcement of the award

in Switzerland.(1124)

A tribunal’s ruling on its jurisdiction may be challenged by any

available arbitral process of appeal or review.(1125) Once arbitrators
have exercised their power to determine their jurisdiction, section 67
Arbitration Act allows a de novo judicial review of the arbitral award.
(1126) Section 67 Arbitration Act applies to the challenge of both
awards as to jurisdiction by the tribunal, and to the final award on

the merits.(1127) The applicant must first have exhausted any
available arbitral process of appeal or review and any available
recourse under section 57 Arbitration Act (i.e. correction of the
award or an additional award) before bringing an application to set

the award aside(1128) and this application must be made within 28

days of the date of the award.(1129) An appeal from the court
decision to the Court of Appeal is available on the condition that the
Court of First Instance, i.e. the judge of the High Court, gives leave

to appeal.(1130) If a party opposing the tribunal’s jurisdiction fails to
timely challenge the tribunal’s award affirming that it has substantive
jurisdiction, this party is precluded from objecting to the tribunal’s
substantive jurisdiction later on in recognition and enforcement

proceedings.(1131) The right to challenge an arbitral award on

grounds of substantive jurisdiction is mandatory.(1132) A rather
recent decision in England, however, appears to allow the parties to
empower the tribunal to decide with binding effect on the courts.
(1133) Consequently, a challenge under section 67 Arbitration Act will
fail if it is shown that the award is made on the agreement of the

parties that the arbitral tribunal should rule on jurisdiction.(1134)

page "188"

[ii]. Res Judicata Effect of an Arbitral Tribunal’s Positive
Decision on Jurisdiction

If arbitrators affirm their authority in a preliminary award and this
award is not challenged or the national court approves the tribunal’s
decision, the jurisdiction of the tribunal can no longer be disputed
and the parties are barred from challenging the final award resulting

from the arbitral proceedings on this ground.(1135) Foreign arbitral
awards are also capable of having res judicata effect on German
courts provided that they have become binding according to the
procedural law applicable to the arbitral award and assuming that
they are capable of recognition under the New York Convention.
(1136) There are different constellations of overlapping jurisdiction of
an arbitral tribunal and a national court reviewing the arbitrators’
decision on jurisdiction:

– The opinions in legal doctrine diverge as to what happens to an
award that is given, after the court has, upon appeal against the
tribunal’s preliminary award, finally declared the arbitrators to be
indeed incompetent to hear the case: some commentators argue
that such an award is null and void,(1137) and others are of the

opinion that the award is challengeable in setting aside
proceedings.(1138)

– In the event that an arbitral award is rendered before the court’s
judgment approving the jurisdictional objection has become final
(what is possible due to § 1040(3) sentence 3 ZPO), the award
on the merits becomes null and void with the court judgment
becoming legally binding.(1139) For the sake of legal certainty,

however, it seems advisable to challenge such an award in any
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case.(1140) The expenses of such annulment proceedings should

not be too high, since the national court’s judgment under §
1040(3) ZPO will be binding on the court deciding on the
challenge.(1141)

– If the arbitral tribunal renders the final award before the national
court has adjudicated on the appeal under § 1040(3) ZPO, and
the national court considers the arbitrators not competent to hear
the case, it has to stay the court proceedings to allow the party
to commence setting aside proceedings.(1142)

page "189"

Should the arbitral tribunal have decided to deal with the
jurisdictional issue in the final award, the preclusive effect of such an
award is put on an equal footing with the effect of a court judgment
according to § 1055 ZPO; hence the final award binds the German

courts if a challenge is not successful.(1143)

Article 1484(1) CPC holds that the arbitral award is final and binding
the moment it is rendered; this stipulation of the award’s res judicata
effect also applies to international arbitration by way of reference in

Article 1506(4) CPC.(1144) Hence, the parties are precluded from
instituting proceedings between them based on the same facts
before a national court; the French courts are therefore bound to
dismiss proceedings brought in violation of an arbitral award

confirming jurisdiction.(1145)

Article 190(1) SPILA also states that once the award has been
notified it is final, which means that it is both res judicata and

enforceable.(1146) An award by which an arbitral tribunal with its seat
in Switzerland accepts jurisdiction must be recognised by any
Swiss court seised at a later date with the same matter between the
same parties if the Swiss Federal Supreme Court has approved the
tribunal’s authority in challenge proceedings or if no challenge has

been filed in time.(1147) An award accepting jurisdiction made by an
arbitral tribunal with its seat abroad also has res judicata effect if the
award can be recognised in Switzerland under the New York

Convention.(1148) Res judicata effect is attributed to the final award
on the merits of an arbitral tribunal having its seat in Switzerland to
the same extent as to a court judgment; the final award is hence

binding on the courts.(1149)

An award on jurisdiction by the arbitrators is a full award in every

sense.(1150) Under English arbitration law, subject to any party
agreement to the contrary, an award made by the tribunal pursuant
to an arbitration agreement is final and binding, which implies that it

has res judicata effect between the parties.(1151) English case law
further explicitly holds that an arbitral award can justify a plea of

cause of action and issue estoppel.(1152) The Supreme Court,
however, held in the Dallah ruling that an arbitral tribunal’s decision
as to the existence of its own jurisdiction could never bind a party

page "190" which had not submitted the question of jurisdiction

to the arbitral tribunal.(1153) This case law shows that a foreign
award has res judicata effect only provided that the requirements set
out in Article V New York Convention are met; in the cited case the
party against which enforcement was sought was found not to be a
party to the arbitration agreement.

[c]. Effect of the Decision Denying Jurisdiction

There is no general consensus among the jurisdictions examined
that negative jurisdictional decisions by the arbitral tribunal should
be defined as arbitral awards and, as a logical consequence, be
open to setting aside proceedings before national courts.

[i]. Possibility of Court Control of an Arbitral Tribunal’s
Negative Decision on Jurisdiction

Article 16(3) UNCITRAL Model Law only deals with affirmative rulings
where the arbitral tribunal concludes that it has jurisdiction. Where
the arbitral tribunal denies jurisdiction, the competent national court

must be approached to adjudicate on the matter.(1154) Likewise, the
jurisdictional grounds for challenging an arbitral award under Article
34 UNCITRAL Model Law do not apply to negative jurisdictional

determinations.(1155) The missing consideration in the UNCITRAL
Model Law of how to handle negative jurisdictional decisions of an
arbitral tribunal might cause substantial injustice to a party intending
to enforce the arbitration agreement: if the arbitral tribunal has
denied jurisdiction and setting aside proceedings are not available
under the law in the country where the arbitral tribunal has its seat,
either because the tribunal’s negative jurisdictional decision is not
qualified as an arbitral award, but merely as an order that cannot be
challenged under Article 34 UNCITRAL Model Law, or that the
grounds for challenging an award do not capture the case where an
arbitral tribunal incorrectly denies jurisdiction, the parties are bound
to have the dispute resolved by national courts.

A German judgment on the challenge of an arbitral tribunal’s
decision denying jurisdiction has led to the discussion of basic
questions on how to handle such negative decisions and has also
proffered criticism. The judgment and some of the comments made
in its respect will therefore be reviewed in detail.

page "191"
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The Federal Supreme Court in Germany, a jurisdiction that has
adopted the UNCITRAL Model Law, concluded in a case regarding
the challenge of an arbitral tribunal’s negative decision on jurisdiction
that – even though the decision was qualified as an arbitral award –
there were no grounds under § 1059(2) ZPO (being the equivalent of
Article 34 UNCITRAL Model Law) for annulling the award because it

reached an incorrect negative jurisdictional determination.(1156) §
1059(2)(1)(a) ZPO was held not to be applicable, since in the case
at hand it was not argued that a valid arbitration agreement was
missing, but, by contrast, that there was a valid arbitration
agreement; reliance on § 1059(2)(1)(b)/(d) ZPO was also denied,
since the claimant did not allege defects in the proceedings, but
rather in the decision itself. § 1059(2)(1)(c) ZPO defining ultra petita
decisions of the arbitral tribunal as a ground for setting aside the
arbitral award was not considered by the German Federal Supreme
Court, since this ground was not directed at the arbitral tribunal

denying jurisdiction altogether.(1157) The German Federal Supreme
Court concluded that a case where an arbitral tribunal incorrectly
denies jurisdiction cannot be compared to the incorrect assumption
of jurisdiction, since in the former case the parties could still seek
legal protection by bringing their claims before the national courts.
(1158)

Three findings by the German Federal Supreme Court are to be

welcomed:(1159)

– the arbitral tribunal was held competent to decide on costs even if
it denied jurisdiction on the merits;(1160)

– the arbitral tribunal’s decision declining jurisdiction was qualified
as an arbitral award;(1161)

– and that an action to set aside such an arbitral award is generally
admissible.

The German Federal Supreme Court’s decision as to the merits of
such an application, however, gives rise to specific comments: the
German Federal Supreme Court adopted page "192" a literal
and restrictive interpretation of the grounds for setting aside an
arbitral award in § 1059(2) ZPO and hence came to the conclusion

that the incorrect denial of jurisdiction fulfilled none of them.(1162)

This interpretation was not the only interpretation available: the
grounds for setting aside an arbitral award set out in Article 34
UNCITRAL Model Law are not carved in stone, but can be expanded

in national arbitration laws and the respective case law.(1163)

Furthermore, Münch argues that the lack of a specific ground for
challenging the arbitral tribunal’s decision denying jurisdiction could
have been cured by analogous application of the core principle of
several existing grounds (such as § 1059(2)(1)(a)/(c) ZPO or §

1059(2)(2)(a) ZPO).(1164) Such a broad and generous interpretation
of the grounds for challenging an arbitral award denying jurisdiction
seems necessary also to address cases where the arbitral tribunal

incorrectly declares itself competent or incompetent.(1165)

Furthermore, Born holds as a criticism to this judgment that, even
though the review of negative jurisdictional decisions is not explicitly
provided for in the UNCITRAL Model Law, such review can be
accommodated by the Model Law by way of Article 34(2)(a)(iv)
UNCITRAL Model Law, since a wrongful refusal to give any effect to
an arbitration agreement should not be treated less favourably than a
refusal to apply the arbitral procedure as agreed to by the parties.
(1166) Under the premise that the arbitral tribunal’s decision on its
own jurisdiction is not final, but always subject to the national
court’s review, the same control mechanism as for the arbitral
tribunal’s positive determination of jurisdiction should also apply to
negative decisions on jurisdiction by the arbitral tribunal.

If the German Federal Supreme Court’s decision is developed
further, it blocks the claimant’s enforcement of the arbitration
agreement entirely: firstly, the claimant’s alternative relief, seeking a
declaration that the arbitral tribunal was competent to hear the case
based on § 1032(2) ZPO, would be dismissed, because the arbitral
tribunal – although denying its jurisdiction – had already been
constituted; secondly, the party insisting on arbitration could no
longer invoke the exceptio arbitri before a German court based on §
1032(1) ZPO due to the negative jurisdictional award’s preemptive

effect according to § 1055 ZPO.(1167) The German Federal Supreme
Court, however, does not seem to be troubled by this consequence,
since it held that the parties’ rights are sufficiently protected, given
that they can still refer to their ‘lawful’ judge. It is, however,
incomprehensible how the national court can be the lawful judge if
the parties have agreed to have their dispute referred to arbitration.
The lawful judge is then the arbitrator and not the national courts.
(1168) The German Federal Supreme page "193" Court’s finding
in this respect seems to confirm the suspicion that the national

judicial system is still assumed to be superior to arbitration.(1169)

As regards the qualification of a negative jurisdictional award under
French law, it already seemed under the 1981 version of the CPC
that negative jurisdictional decisions by the arbitral tribunal were
considered to be arbitral awards and hence could be challenged.
(1170) To treat negative jurisdictional decisions differently would mean

granting different guarantees to the parties.(1171) With Article 1520(1)
CPC expressly stating that setting aside proceedings are available if
the arbitral tribunal has incorrectly declared itself competent or not
competent to hear the case, it has been made clear beyond doubt
that negative jurisdictional determinations by the arbitral tribunal

may be challenged under French law.(1172)
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Swiss arbitration law explicitly provides for recourse against an
arbitral tribunal’s decision denying jurisdiction in Article 190(3) in
connection with Article 190(2)(b) SPILA by an appeal in civil matters

within 30 days from notification of the award.(1173) This provision
further clarifies that a tribunal’s decision denying jurisdiction must be

rendered in the form of a final arbitral award;(1174) this award hence
must also allocate the costs of the proceedings and the party

compensation between the parties.(1175) The Swiss Federal
Supreme Court’s decision is final and cannot be challenged by the

parties.(1176) Swiss case law has held that, if the Swiss Federal
Supreme Court affirms the tribunal’s jurisdiction upon review of the
tribunal’s preliminary award denying its jurisdiction, the tribunal’s
jurisdictional decision is set aside and the arbitral tribunal formerly
competent is to resume its jurisdiction and to decide on the merits

of the case.(1177)

With regard to decisions in which the arbitral tribunal concludes that
it lacks jurisdiction under English arbitration law, the legal doctrine
holds that any such decision should be rendered in the form of an
arbitral award and can hence be reviewed under section 67

Arbitration Act.(1178)

page "194"

[ii]. Res Judicata Effect of an Arbitral Tribunal’s Negative
Decision on Jurisdiction

Even though German case law has attributed an arbitral tribunal’s
decision denying jurisdiction the qualities of an arbitral award and
concluded that setting aside proceedings are, in principle,
admissible against such a decision, it was held that none of the
grounds available to set aside an arbitral award is applicable to the
award denying the tribunal’s jurisdiction. It is held that, in such
situations, the national courts are again competent to hear the case,
since the arbitral proceedings have become incapable of being

performed based on the ineffective arbitration agreement.(1179) One
could also conclude that the negative jurisdictional arbitral award
becomes final and as such is binding on the national courts
subsequently seised in the same matter by virtue of § 1055 ZPO.
(1180)

Since negative jurisdictional decisions by arbitral tribunals are also
qualified as arbitral awards which become binding as soon as they

are rendered according to Article 1484(1) CPC,(1181) the national
courts are bound also to the tribunal’s negative assessment of its

jurisdiction.(1182) Hence, if confronted with an arbitration defence –
when the arbitral tribunal has already held itself incompetent by
award – the French courts need to declare the arbitration defence
inadmissible by virtue of the res judicata effect of the tribunal’s

negative jurisdictional award.(1183)

An award declining jurisdiction by an arbitral tribunal with its seat in
Switzerland is binding upon any Swiss court seised at a later date

with the same subject matter between the same parties.(1184) The
same applies to a foreign arbitral award declining jurisdiction,
provided that such an award is capable of recognition under the New

York Convention.(1185)

No difference in treatment is made between positive and negative
jurisdictional decisions by arbitral tribunals for the purposes of
challenging these awards. It may therefore be assumed that an
arbitral award denying that the tribunal has jurisdiction is not treated
differently from an award confirming jurisdiction as regards its
preclusive effect under English arbitration law. Consequently, an
award denying jurisdiction is also attributed cause of action and

issue estoppel,(1186) and hence precludes any court decision to the
contrary.

[3]. Comparative Conclusion

It is generally acknowledged that arbitral tribunals are competent to
decide on their own jurisdiction. Except in cases where there are
obstacles to the dispute’s page "195" arbitrability, the arbitral
tribunal will not consider its jurisdiction on its own initiative, with the
consequence that the party intending to contest the tribunal’s
jurisdiction must object in clear terms in order not to waive its right
to challenge the arbitrators’ authority during the proceedings and in
subsequent setting aside or enforcement proceedings. Special
attention must be paid to the time requirement for raising such plea
of lack of jurisdiction, since the specific point in time is defined
differently in national arbitration laws, and the legal consequence of
the failure to raise the plea in time, in principle, is the waiver of the
right to challenge jurisdiction.

As regards the remedies that can be taken against the arbitral
tribunal’s decisions on its jurisdiction, the jurisdictions reviewed, in
principle, all recognise that the positive jurisdictional decision by the
arbitral tribunal is qualified as an arbitral award and may therefore be
challenged for lack of jurisdiction before the national courts. Under
German law, however, decisions of the arbitral tribunal denying its
jurisdiction are qualified as arbitral awards, but are not
challengeable, since none of the grounds for setting arbitral awards
aside is available where the arbitral tribunal wrongly denies
jurisdiction. It is submitted that negative jurisdictional decisions by
the arbitral tribunal should likewise be considered as arbitral awards
against which challenge proceedings before national courts are
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available, in order not to deny the right to legal review of the
tribunal’s decision. Sanders takes the same position and suggests
that negative jurisdictional decisions should be mentioned on par

with affirmative ones in Article 16(3) UNCITRAL Model Law.(1187)

Where the arbitral tribunal has given a negative award on jurisdiction
based on the invalidity of the arbitration agreement or the scope
thereof, the court before which the plea of a valid arbitration
agreement has been invoked in proceedings on the merits must
reject the arbitration defence. The national court must not contradict
the tribunal’s decision, but it is free to rule on its own jurisdiction
and thus does not need to declare itself automatically competent.
(1188) The decision on jurisdiction by an arbitral tribunal seated in
another jurisdiction than the courts dealing with the merits of a
dispute must further be capable of being recognised in accordance
with the requirements provided for in the New York Convention,
before national courts will recognise the jurisdictional award’s

preemptive effect.(1189) An arbitral award on the tribunal’s jurisdiction
which does not conform to the conditions set out in Article V New
York Convention should not be attributed any binding effect on
national courts.

The analysis of the plea of lack of jurisdiction before the arbitral
tribunal produces different results for national courts, arbitrators and
the parties to a jurisdictional objection; the conclusions presented
below primarily concern the interaction between national courts and
arbitral tribunals.

page "196"

[a]. Conclusions from the Perspective of National Courts

If a plea of lack of jurisdiction is pending before the arbitral tribunal,
and either of the parties subsequently initiates court proceedings
with the same relief based on the same legal grounds and between
the same parties as in the arbitral proceedings, there is no clear
instruction on how the national court is to react. If the national court
does not refer the parties to arbitration, as would normally be the
case if the defendant raises the arbitration defence and the
arbitration agreement is null and void, inoperative or incapable of
being performed, it should, in such a situation, consider staying the
proceedings until after the arbitral tribunal has rendered a decision
on its jurisdiction or until after the remedies against such a decision
have been exhausted or the time limits for such remedies have

expired.(1190) Such a stay of court proceedings is, in general, not
expected to severely delay the party’s right to a judicial assessment
of the jurisdictional issue, since arbitral tribunals having the mandate
to efficiently solve the dispute brought before them will, in principle,
not take long to determine their jurisdiction. To stay the court
proceedings also makes sense in view of the res judicata effect of
the arbitral tribunal’s final determination of its jurisdiction binding the
national courts. The national court, however, should not apply such
a stay as a rule of litispendence, where the arbitral tribunal had
already been seised when the court proceedings were initiated, but
rather decide on a stay of the proceedings on a case-by-case basis,
taking into account the circumstances of the case. If the national
court has, for instance, taken note of the arbitral tribunal’s intention
not to deal with the jurisdictional objection until it adjudicates on the
merits in the final award, the national court might consider
nevertheless continuing with its proceedings. It is essential that the
national court integrates in its appraisal of which course it might
best take considerations as to a possible ‘race for a judgment’
provoked by the parties and the resulting risk that the decisions
rendered by the adjudicatory players might not be compatible.

[b]. Conclusions from the Arbitrators’ View

As already pointed out, there are certain grounds that justify a
tribunal’s adjudication on the jurisdictional objection at the end of the
arbitral proceedings in the final award, such as the obvious dilatory
and disruptive intent of a party or the close connection between the
jurisdictional issue and the merits of the case. Even where national
arbitration laws do not explicitly state so, an arbitral tribunal should,
for the benefit of the smooth and efficient course of the arbitration,
as a rule consider rendering a preliminary award on jurisdiction. If
the arbitral tribunal, however, identifies urgent grounds to postpone
the decision on the jurisdictional objection to the final award, it
should at least inform the parties thereof and invite their comments.

If an arbitral tribunal has rendered a preliminary award on its
jurisdiction based on an objection made by a party, any party may
refer this award to national courts for page "197" review. Some
arbitration laws expressly provide for the possibility of continuing the
arbitral proceedings and even rendering an award while court
proceedings as to the admissibility of the jurisdictional objection
before the tribunal are pending, such as expressly in Article 16(3)
UNCITRAL Model Law and § 1040(3) ZPO. It may, as a matter of
good arbitral practice, often be advisable for the arbitral tribunal to
consider staying the arbitral proceedings until the court has decided
on an application regarding the jurisdictional objection to avoid
unnecessary expenses and also the risk of an arbitral award that will

not be enforceable.(1191) If a national court allows the action and
hence rejects the arbitral tribunal’s jurisdiction, any award to be
rendered by the arbitral tribunal can no longer be enforced before the
national courts at the seat of arbitration based on the court
judgment’s preemptive effect. To continue with the arbitration in such



11/7/2014 Print preview

http://proxy.ppl.nl:2093/CommonUI/print.aspx 105/196

a situation could also jeopardise the smooth and amicable
functioning of the arbitral process, since an arbitrator not willing to
stay the proceedings while a challenge to his jurisdiction is pending

before the courts could lose his appearance of neutrality.(1192)

Where an arbitrator, however, has certain knowledge that the
decision by the court cannot be expected promptly or where he is
convinced that the jurisdictional challenge is unfounded and is only
being made in bad faith to disrupt the proceedings, he should
consider continuing with the arbitration before the court has issued

its ruling.(1193) In any case, arbitrators should consult with the
parties before they decide on whether to stay the proceedings for
the duration of the challenge proceedings before the national court.

[c]. Conclusions from the Parties’ View

A party which is convinced that the arbitral tribunal is not competent
to hear the case, because, for instance, the party never agreed to
arbitration or the arbitration agreement suffers from a flaw that
cannot be remedied, should object to the arbitrators’ authority as
soon as possible in the arbitral proceedings. From a procedural
view, the objecting party is recommended to pay due attention to the
following aspects of a plea of lack of jurisdiction.

Firstly, the party should raise the matter of jurisdiction at the earliest
possible stage in the arbitral proceedings. It should make itself fully
acquainted with the governing arbitration law’s definition of the point
in time by which the objection must be raised in order not to waive
the right to challenge the tribunal’s jurisdiction. The point in time
specified as the first or any step in the proceedings might
materialise prior to the submission of the statement of defence (with
special reference to section 31(1) Arbitration Act). In addition to the
time requirement, the party should take care to express the
objection in clear and unmistakable terms.
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Secondly, the party should explicitly ask for the determination of the

objection in the form of a preliminary award,(1194) unless there is
some urgent reason that speaks in favour of the decision on this
issue in the final award. The party’s explicit request for a preliminary
award is vital, since most of the national arbitration laws examined
above confer discretion upon the arbitral tribunal to choose between
adjudication in a preliminary or in the final award without any clear
guidance as to which to prefer under certain circumstances. If the
party opposing the tribunal’s jurisdiction has failed to specify in
which form the arbitrators’ decision is requested to be rendered, the
party insisting on arbitration might consider filing unsolicited
comments in this respect; that is to say, it is also in the interest of
the party opposing the plea of lack of jurisdiction that this objection
be dealt with as efficiently as possible at the outset of the
proceedings.

Thirdly, if the arbitral tribunal confirms that it has jurisdiction, the
defendant should, in addition to initiating appeal proceedings before
the competent national court (and subsequently resisting attempts
to obtain recognition or enforcement of the award), continue to
participate in the arbitration under the express and unmistakable

reservation of his position to the matter of jurisdiction.(1195) Needless
to say, the party opposing the tribunal’s jurisdiction should refrain
from any contradictory behaviour. Where, for instance, the defendant
raises an objection before the arbitral tribunal, even though it had
previously raised the arbitration defence in court proceedings, its
jurisdictional objection before the arbitrators will most probably be

rejected since it is made in violation of good faith.(1196)

[B]. Exceptio Litis Pendentis

Where arbitral and court proceedings on the same subject matter
and between the same parties are pending in parallel, it needs to be
analysed whether the recalcitrant party could successfully raise the
plea of litispendence before the arbitral tribunal, if the national court
was seised first.

Firstly, it will be considered whether it is appropriate at all to apply
the principle of lis pendens – originally developed in state court
litigation – to arbitral proceedings; secondly, the soft law rules
offering guidance to arbitrators on how to deal with parallel
proceedings before a national court first seised will be depicted;
thirdly, the stance of national arbitration laws towards having the lis
pendens rule applied by an arbitral tribunal will be examined.

[1]. Appropriateness of the Application of the Lis Pendens
Doctrine in the Context of Arbitration

Criticism has been made of the lis alibi pendens doctrine as evolved
in civil litigation: the lis pendens rule is said to encourage ‘races to
the courthouse’ and hence to promote page "199" preemptive
strikes in the form of bad faith proceedings (i.e. ‘torpedo actions’), in
which a party seeks negative declaratory relief before the preferred
competent state court in order to foreclose any other competent
court’s jurisdiction. The lis pendens doctrine is further held not to be
intended primarily to benefit the individual litigant, but to serve a
system of legal certainty and predictability in a certain defined area.
(1197) The phenomenon of the ‘race to the courthouse’ is also the
reason why the lis pendens rule does not act as a disincentive to



11/7/2014 Print preview

http://proxy.ppl.nl:2093/CommonUI/print.aspx 106/196

the commencement of parallel proceedings, but rather as an

incentive.(1198) Furthermore, the lis pendens rule is considered to be
too narrow in scope, since the requirements that the subject matter
and the parties need to be identical are generally interpreted rather

restrictively,(1199) so only in the rare instance where there are
proceedings involving identical claims and parties could the doctrine

of lis pendens play a role at all.(1200) The merit of the lis pendens
rule, however, is believed to be its simple application and its
mandatory nature, whereby it assists in avoiding the occurrence of
parallel proceedings, although not permitting a discretionary stay of
proceedings based on the particular circumstances of a specific
case (as foreseen by the common law based forum non conveniens

doctrine).(1201)

In addition to the weaknesses of the lis pendens rule just
mentioned, there are certain concerns with special regard to the
nature of arbitration, if this principle were applicable to proceedings
pending in parallel before a national court and an arbitral tribunal:
there is, of course, the issue of preserving party autonomy as a
sacred principle in arbitration. Even if the mechanical approach of
the lis pendens rule were to order the arbitral tribunal seised second
to stay its proceedings until the national court seised first has
decided on its jurisdiction, this would not prevent the parties from
settling the dispute between them by arbitration if the national courts
applied Article II(3) New York Convention. There is, however, no

uniform application of Article II(3) New York Convention,(1202) so if
the jurisdiction where the parallel judicial proceedings were initiated
is not a contracting state of the New York Convention, or where the
national courts do not take an arbitration-friendly stance and hence
interpret the formal and substantive requirements of a valid
arbitration agreement in an overly rigid manner, the lis pendens rule
might in fact cause unjust results and undermine the party’s original
choice of arbitration.

Furthermore, if the principle of lis pendens is applied to parallel
proceedings before a national court and an arbitral tribunal in exactly
the same manner as it is construed in parallel litigation in civil law
countries, a further principle of international arbitration would be
called into question: where a national court is the court seised first,
an arbitral tribunal seised second must decline jurisdiction if the
national court confirms its jurisdiction. Such an automatism
contradicts the competence-competence of the arbitral tribunal. It is
recognised that an arbitral tribunal’s determination of its jurisdiction
is subject to final determination by national courts, but the fact that
the page "200" arbitral tribunal would have to decline jurisdiction
without being given a chance to decide on its own jurisdiction
appears to be in stark contrast to the substance of the competence-
competence principle. Could Article II(3) New York Convention act
as a safeguard to have the arbitrators’ competence-competence
restored? The lack of a uniform interpretation of Article II(3) New
York Convention among the contracting states leads to an answer in
the negative. As already mentioned, Article II(3) New York
Convention leaves wide discretion to the national courts as regards
the definition of invalid arbitration agreements. Hence, the party
raising the plea of a valid arbitration agreement in court proceedings
might, depending on the national court’s stance towards arbitration –
and the consequent interpretation of Article II(3) New York
Convention – be deprived of its choice to have any dispute settled by
arbitration, since an arbitral tribunal seised second would have to
decline jurisdiction if a national court negates the existence of a
valid arbitration agreement and hence declares itself competent.

In addition, the application of the lis pendens rule to parallel
proceedings before a national court and an arbitral tribunal
necessitates a substantial amount of trust between these two
adjudicatory systems, which has not uniformly developed to the

same extent throughout different jurisdictions.(1203)

This analysis shows that there are several arguments against
adopting the lis pendens rule in the arbitration context, among which
the risk to core principles in arbitration, such as party autonomy and
the arbitrators’ competence-competence, weighs most heavily. It will
be examined below how the international arbitration community
reacts to this criticism and how the statutory arbitration laws and
the arbitrators themselves deal with the lis pendens argument.

[2]. ILA Recommendations on Lis Pendens

Since the role that lis pendens plays in international commercial
arbitration has not been clear for a considerable period of time, the
International Law Association (‘ILA’) has conducted a survey on the
significance of the lis pendens doctrine in this field and has
formulated recommendations on how to deal with parallel
proceedings. The ILA recommendations on lis pendens are
addressed specifically to arbitrators and they seek to reconcile the
need for efficiency in conducting arbitral proceedings, the need for
finality of arbitral awards, and also the need for preservation of party

autonomy in arbitral proceedings.(1204) These recommendations
seem to offer useful assistance to arbitrators dealing with parallel
court proceedings (although it is not clear how well-received they are
in practice), but they do not represent hard law, i.e. the discretion to
apply them lies with the arbitrators.
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With regard to parallel proceedings pending before a national court
and an arbitral tribunal simultaneously, the ILA held, in their first
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recommendation, that an arbitral tribunal that considers itself
competent (in accordance with a prima facie review of the arbitration
agreement and in application of the principle of competence-
competence) should proceed with the arbitration regardless of any
other proceedings pending before a national court in which the
parties and one or more of the issues are the same or substantially

the same as the ones before the arbitral tribunal.(1205) This
recommendation is, however, put into perspective by the subsequent
recommendation that advises the arbitral tribunal, for the sake of
smooth conduct of the arbitration and also to properly fulfil its
mandate to render an enforceable final award, to take into account
the following considerations when determining its jurisdiction with

parallel court proceedings:(1206)

– Recommendation 3: where parallel proceedings are pending
before a court of the jurisdiction at the place of arbitration, the
arbitral tribunal should consider the law at the place of arbitration
(lex arbitri), in particular in so far as the lex arbitri might contain
provisions rendering the setting aside of the arbitral award
possible in the event of a conflict between the arbitral award and
the court judgment.(1207)

– Recommendation 4: where parallel proceedings are pending
before a court other than of the jurisdiction at the place of
arbitration, the arbitral tribunal should proceed with the arbitration
and determine its own jurisdiction in accordance with the
principles of competence-competence, unless the party initiating
the arbitration has effectively waived its right to rely on the
arbitration agreement or save in other exceptional circumstances.
(1208) This recommendation seems to be based on the

assumption that the parallel judicial proceedings may take a
considerable time, in general longer than arbitral proceedings,
and that any judgment by a court outside the jurisdiction where
the arbitral tribunal has its seat may not be recognised in the
jurisdiction of the place of arbitration.(1209)

In Recommendation 6, the ILA makes reference to a guideline in
favour of sound and cautious case management by the arbitral
tribunal: to avoid the negative effects parallel proceedings potentially
have, the arbitral tribunal may grant a stay of the arbitral
proceedings, even if the case constellation does not meet the
traditional requirements for lis pendens (i.e. regardless of whether
the parallel court proceedings are between the same parties and
relating to the same subject matter), under the following cumulative

conditions:(1210) page "202"

– that such a stay is compatible with the applicable law;

– that the outcome of the parallel court proceedings is material to
the outcome of the arbitral proceedings; and

– that such a stay is without prejudice to the party opposing the
stay.

In the final Recommendation 7, the ILA clarifies that the lis pendens
doctrine is generally not considered to form part of public policy and
consequently, the arbitral tribunal is not obliged to consider lis

pendens of its own motion.(1211)

In conclusion, the ILA recommendations are exclusively addressed
to arbitral tribunals to give them guidance as to when they should
stay or terminate arbitral proceedings based on an objection of lis
pendens so as to avoid both conflicting decisions and the
duplication of costs, and to protect parties and arbitral tribunals from

abusive tactics.(1212) The recommendations’ corollary with regard to
a conflict of jurisdiction between a national court and an arbitral
tribunal is that an issue of lis pendens between national courts and
arbitral tribunals, in fact, for the latter, amounts to a matter of

competence-competence.(1213) In other words, the arbitral tribunal
should, even if one party to the arbitral proceedings has raised the
objection of lis pendens, in the first place decide on its own
jurisdiction, in particular, taking into account the risk of annulment of
the prospective arbitral award. This applies with even more force if
the competent national court lies in the same jurisdiction as the

place of arbitration.(1214)

[3]. Effectiveness of the Plea of Litispendence

It will be elaborated first whether a plea of litispendence to be raised
before the arbitral tribunal has been established in the German,
French and English statutory arbitration laws or these jurisdictions’
court practice. The Swiss law approach needs to be singled out and
discussed in detail in a separate chapter due to the Swiss Federal
Supreme Court’s case law and the subsequent legislation on this
subject.

[a]. German, French and English Law Perspectives

When reviewing German arbitration law, one notices a provision
explicitly excluding the lis pendens objection before arbitral tribunals
(having their seats in Germany or abroad) where parallel proceedings

are pending before a German court: § 1032(3) ZPO(1215) , which is
based on Article 8(2) UNCITRAL Model Law, states that where an
action on the merits or an action for declaratory relief as to the
arbitration agreement’s validity has been brought with a court,
arbitral proceedings may nevertheless be commenced or continued,
and an arbitral award may be made, while the issue is page



11/7/2014 Print preview

http://proxy.ppl.nl:2093/CommonUI/print.aspx 108/196

"203" pending before the court. Therefore, the continuance of the
proceedings initiated second before the arbitral tribunal is explicitly
permitted by German statutory arbitration law. The wording of §
1032(3) ZPO hence prompts the conclusion that the party objecting
to the arbitral tribunal’s jurisdiction should not rely on the lis

pendens defence to have the arbitral proceedings stayed.(1216)

As elaborated above,(1217) French arbitration law has adopted the
negative effect of competence-competence, i.e. granting the arbitral
tribunal the priority to determine its own jurisdiction. Therefore, in a
situation where the national courts are seised first and one of the
parties invokes the existence of an arbitration agreement, the court
is obliged to refer the parties to arbitration, unless – if the arbitral
tribunal has not been seised yet – the agreement to arbitrate is

manifestly null or manifestly inapplicable.(1218) Because of the
explicit stipulation of this rule of priority in favour of the arbitrators to
be the first to determine their jurisdiction, a situation of proceedings
being conducted concomitantly before a French court and an arbitral
tribunal is not likely to occur, and even if it would, an arbitral tribunal
with its seat in France seems unlikely to stay its proceedings for the
benefit of the parallel court proceedings. Accordingly, the following
arbitral tribunals with their seat in Paris have refused to apply the lis

pendens rule:(1219) in ICC Case No 5103, the arbitral tribunal faced
with parallel proceedings before the Tunisian courts recognised the
cogency of the lis pendens principle only as between equally
competent jurisdictions, which was not the case, since the authority
of the French (arbitral) jurisdiction and the Tunisian (judicial)
jurisdiction was determined solely according to the existence,

validity and scope of the arbitration clause.(1220) In ICC Case No
6142 the arbitrator (seated in Paris) confronted with court
proceedings in Spain concluded that the plea of lis pendens is
principally applied prior to raising the arbitration defence, since once
the validity of the arbitration agreement has been established, there

is no longer any room for raising the plea of litispendence.(1221)

Furthermore, the plea of litispendence was declared inapplicable in
that case, since the parties – if they are identical at all – did not

have the same legal status in both proceedings.(1222) Consequently,
it can be concluded that if confronted with a plea of litispendence of
a parallel proceeding before the French or foreign courts a French
arbitral tribunal is highly likely not to stay its proceedings and
proceed if it considers itself competent to hear the dispute.
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The Arbitration Act, very similar to § 1032(3) ZPO, holds in section
32(4) that unless otherwise agreed by the parties, the arbitral
tribunal may continue the arbitral proceedings and make an award
while an application to the court under section 32 of the Act is
pending. The arbitral tribunal may, however, in accordance with
section 31(5) Arbitration Act also exercise its discretion to stay the
proceedings whilst an application is made to the national court
under section 32 Arbitration Act, or shall do so, if the parties agree
accordingly. In summary, whilst an application to the national courts
for a declaration that the arbitration agreement is (in)valid is pending,
the arbitral tribunal may, provided that the parties have not requested
the arbitrators to stay the proceedings, exercise its discretion in two
ways: firstly, it may stay the arbitral proceedings, or secondly, it

may continue with the proceedings and render an award.(1223) The
possibility of continuing the already pending arbitral proceedings has
been established to prevent a plea of want of jurisdiction being used

as a device to delay the conduct of the arbitral proceedings.(1224)

According to Schedule 1 to the Arbitration Act, both section 31 and
section 32 Arbitration Act are mandatory. Section 32(4) Arbitration
Act seems to have adopted Article 8(2) UNCITRAL Model Law,
since an arbitral tribunal is authorised to continue arbitral
proceedings notwithstanding any objection to the arbitral tribunal’s
jurisdiction pending before national courts. One notices, however,
that the scope of application of section 32(4) Arbitration Act is
limited to court applications for declaratory relief to the English
courts under section 32 Arbitration Act, and does not explicitly
include applications to stay judicial parallel proceedings on the
merits under section 9 Arbitration Act. There is, however, no
provision which commands that arbitration proceedings be stayed
while legal proceedings on the same subject matter and between
the same parties have been initiated first, either. In conclusion, it
can be assumed that there is no chronological priority rule under
English statutory arbitration law giving precedence to the
adjudicatory body first seised; quite to the contrary, sections 32(4)
and 31(5) Arbitration Act work at the exact cross-purpose to a lis
pendens rule by explicitly allowing the conduct of arbitral
proceedings and court proceedings in parallel.

[b]. Swiss Law Perspective

Again, it is justified to take a closer look into Swiss arbitration law,
especially considering the case law by the Swiss Federal Supreme
Court and the legislative developments in this respect, as regards
the admissibility and effectiveness of the plea of litispendence in the
arbitral context. To introduce the relevant provision in the Swiss
statutory arbitration law in the context of the case law that preceded
it, the situation with respect to previous foreign court proceedings
will be examined first.
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[i]. With Previous Foreign Court Proceedings
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The situation where a foreign court has been seised first and an
arbitral tribunal having its seat in Switzerland second was decided
by the Swiss Federal Supreme Court in the judgment Fomento de
Construcciones y Contratas SA v Colon Container Terminal SA

(“Fomento”)(1225) . The Supreme Court came to the conclusion that
an arbitral tribunal with its seat in Switzerland shall apply Article 9(1)

SPILA(1226) by analogy.(1227)

As an answer to the Fomento decision, and to the debate that
evolved around it, the Swiss legislature decided to amend the
provisions on international arbitration and introduced Article

186(1bis) SPILA, which took effect on 1 March 2007.(1228)

According to Article 186(1bis) SPILA, an international arbitral
tribunal with its seat in Switzerland is thus obliged to decide on its
own jurisdiction and hence to proceed with the arbitration, unless

there are serious reasons to stay the proceedings.(1229) Hence there
is – by clear wording – no lis pendens rule forcing an international
arbitral tribunal with its seat in Switzerland to stay the proceedings if
a foreign national court has been seised first with the same subject
matter between the same parties. In other words, the Swiss
legislator has, by enacting Article 186(1bis) SPILA, deliberately

accepted the risk that parallel proceedings might occur.(1230) The
circumstances that led to this legislative coup will be dealt with in
detail below.

(a). The Swiss Federal Supreme Court’s Fomento Decision

In an early decision, Société G v X AG and Arbitral Tribunal

(“Société G”)(1231) , the Swiss Federal Supreme Court held in
general terms that an arbitral tribunal, as well as a national court,

are entitled to decide on their own jurisdiction.(1232) It observed
further that the arbitral tribunal’s competence to decide on the
existence or validity of an arbitration agreement is not exclusive, but
that a Swiss court could also be competent to decide on these
questions in light of a plea of a valid arbitration agreement raised by

page "206" a party to the dispute.(1233) In direct reference to this
deliberation, the Supreme Court concluded that this kind of conflict
of competence must be resolved by applying the rules of
litispendence, res judicata, or by way of the recognition and

enforcement of foreign decisions.(1234) Hence, judging from the
wording and the sequence of the Supreme Court’s deliberations in
Société G, it can be established that the jurisdictional conflicts
described by the Supreme Court refer to the conflicting competence
between national courts and arbitral tribunals. The Swiss Federal
Supreme Court consequently considered the doctrine of lis pendens
to be a means of coordinating jurisdictional conflicts between a
Swiss court and an arbitral tribunal, but it only did so in an obiter

dictum(1235) and without specifying how exactly this general
principle should apply.

In the second relevant case, Compañía Minera Condesa SA und
Compañía de Minas Buenaventura SA v BRGM-Pérou S.A.S. and

Arbitral Tribunal CIA (“Condesa”)(1236) , the appellants argued that
the arbitral tribunal with its seat in Switzerland should have stayed
the arbitral proceedings in accordance with Article 9(1) SPILA, since
a national court in Peru had been seised first in the same matter.
(1237) The arbitral tribunal refused to stay its proceedings on the
grounds that the rule of litispendence is applicable solely in parallel

court litigation.(1238) The Swiss Federal Supreme Court deliberated
that it is controversially discussed in Swiss legal doctrine whether
the principle of lis pendens is applicable to parallel judicial and

arbitral proceedings.(1239) The Supreme Court did, however, not
decide on this question at all, but left it open, since even if the lis
pendens doctrine had been applicable to this case, the arbitral
tribunal in Switzerland would not have had to stay its proceedings
because the decision by the Peruvian court was not capable of
being recognised under Swiss law (because the Peruvian court

ignored a valid arbitration agreement invoked by the defendant).(1240)

Even though the Swiss Federal Supreme Court in the Condesa
decision has left the question of the applicability of the lis pendens
principle in the context of arbitration unanswered, the result would
have been identical if the arbitral tribunal had been obliged to apply
Article 9(1) SPILA by analogy, due to the Peruvian court’s decision
not being capable of recognition in Switzerland.

Thirdly, in the Fomento decision, the Swiss Federal Supreme Court
finally held that arbitral tribunals having their seat in Switzerland
must apply Article 9(1) SPILA by analogy if court proceedings have
been initiated abroad between the same parties and on the same
subject matter prior to the commencement of the arbitral

proceedings.(1241) The Supreme Court reasoned that the spirit and
purpose of Article 9(1) SPILA is based on public policy
considerations, i.e. to avoid conflicting decisions on the same
subject matter between the same parties, and there is no reason
why the legal concept of page "207" avoiding conflicting
decisions should not be equally applicable to arbitral tribunals with

their seat in Switzerland.(1242) Based on this case law, an arbitral
tribunal with its seat in Switzerland has to examine and to verify the

following:(1243)

– firstly, that there was a prior litigation before a foreign court
between the same parties and on the same subject matter;

– secondly, that the foreign court would render a decision within a
reasonable time period; and

– thirdly, that the decision would be recognisable in Switzerland (in
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accordance with Articles 25-27 SPILA).

The Swiss Federal Supreme Court, furthermore, dismissed the
argument that the applicability of Article 9(1) SPILA to arbitral
tribunals could induce foreign courts to ignore arbitration agreements
between the parties in order to secure its jurisdiction due to
temporal priority. The Supreme Court reasoned that, if a valid
arbitration agreement has in fact been concluded between the
parties and the national courts’ jurisdiction thereby excluded, the
court’s decision would not meet the requirement to be recognisable

in Switzerland.(1244) Hence, the test as to whether the foreign
court’s decision can be expected to be recognised in Switzerland
must be extended to the question whether the arbitration agreement

between the parties is valid under Swiss arbitration law.(1245) If the
arbitral tribunal were to refuse to observe Article 9(1) SPILA, the
arbitral award could become challengeable based on Article 190(2)

(b) SPILA due to lack of jurisdiction.(1246)

In summary, the Fomento decision clarified that arbitrators do not
have full discretion to decide whether to stay proceedings when
faced with a lis pendens exception: lis pendens before a foreign
national court needs to be observed by an arbitral tribunal having its
seat in Switzerland as a matter of jurisdiction, and not of procedure

that can be chosen by the parties to the arbitration.(1247) This case
law has, however, elicited substantial criticism that culminated in a
parliamentary initiative to strengthen the arbitral tribunal’s
competence to decide on its own jurisdiction notwithstanding any
foreign court proceeding initiated prior to the arbitration. As a result
of this initiative an arbitral tribunal with its seat in Switzerland has
not been bound by Article 9(1) SPILA since 1 March 2007, the date
of the entry into force of Article 186(1bis) SPILA.
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(b). Article 186(1bis) SPILA: Legislative History and Implications

The Fomento decision regarding the applicability of Article 9 SPILA
to arbitral tribunals led to the filing of a parliamentary initiative (by
Claude Frey), calling for a new provision in the twelfth chapter of the
SPILA authorising the arbitral tribunal to decide on its own

jurisdiction regardless of Article 9(1) SPILA.(1248) This initiative was
motivated by the concern that the practice established by Fomento
is highly likely to encourage situations where a party, even though it
previously agreed to settle disputes by arbitration, will prevent the
arbitration from continuing by randomly initiating an action before a
foreign national court prior to the commencement of the arbitral
proceedings; such strategic behaviour could result in a dent in
Switzerland’s reputation as an arbitration-friendly jurisdiction, and

should therefore not be protected by the Swiss legislator.(1249) The
negative impact this decision could have on Swiss arbitrations was
considered even more imminent, since the Swiss Federal Supreme
Court held in Fomento that the question whether the parties have
waived the right to invoke the arbitration defence had to be answered

by the lex fori, i.e. Panamanian law.(1250) As a consequence of such
an interpretation and application of Article 9(1) SPILA, a party willing
to sabotage the arbitration agreement could revert to a foreign
jurisdiction that accepts only limited fields of law as arbitrable, or
which calls for unduly excessive requirements for an arbitration

agreement to be valid, for instance.(1251)

The Swiss National Council (‘Nationalrat’) and the Swiss Federal
Council (‘Bundesrat’) finally approved the parliamentary initiative:
they both opined that the economic importance of Switzerland’s
popularity as a place of arbitration which gives due effect to valid
arbitration agreements should take precedence over any need to
coordinate proceedings concurrently pending before a national court

and an arbitral tribunal.(1252) They consequently advocated that it
should be left to an arbitral tribunal’s fullest discretion to decide on
its own jurisdiction and eventually approved Article 186(1bis) SPILA
with the following wording: page "209"

“The arbitral tribunal shall decide on its jurisdiction
regardless of an action having the same subject
matter and being between the same parties already
pending before a national court or before another
arbitral tribunal, unless serious reasons command to

stay the proceedings.”(1253)

The wording of Article 186(1bis) SPILA provides that the arbitral
tribunal is required to decide on its own jurisdiction, unless there are
exceptional circumstances that justify a stay of the proceedings.
(1254) In its recent case law, the Swiss Federal Supreme Court has
stated that a party invoking the plea of litispendence carries the
burden of proof to demonstrate the existence of serious reasons that

justify a stay of the proceedings.(1255) Such exceptional
circumstances have not yet been specified in Swiss legal doctrine or
case law, but the Committee’s Report on Article 186(1bis) SPILA

referred to three examples in which a stay might be preferable:(1256)

– if the arbitration agreement provides for a time limit within which
the arbitral tribunal must be seised, and one of the parties seises
the arbitral tribunal only in order to comply with such time limit,
while proceedings are already pending before a foreign national
court;

– if the arbitral tribunal with its seat in Switzerland was seised after
the commencement of proceedings before an arbitral tribunal with
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its seat abroad;

– if the respondent has not invoked the arbitration agreement at all
in the foreign court proceedings and hence the arbitration
agreement may have become inoperative.

It is submitted that all of these examples are not convincing as
constituting serious reasons in the sense of Article 186(1bis) SPILA
and hence justifying a stay of the arbitral proceedings. The first
example seems to neglect that parties who initiate arbitral
proceedings for the sole purpose of complying with a time limit

might be seriously interested in continuing with the arbitration.(1257)

The second example describes a situation captured precisely by the
wording of Article 186(1bis) SPILA and hence seems rather

contradictory.(1258) The example mentioned third corresponds to the
circumstances found in the Fomento decision, where the
Panamanian court held that the respondent had failed to timely raise
the arbitration defence, and it was therefore assumed that the
respondent waived its right to invoke the arbitration agreement in the
court proceedings. In other words, the Swiss legislator seems to
suggest that an arbitral tribunal should stay proceedings in the
same situations as in the Fomento case, even though the legislative
intention behind Article 186(1bis) SPILA was to prevent an page
"210" arbitral tribunal from staying its proceedings under

circumstances comparable to Fomento.(1259)

Regardless of the examples that the Swiss legislator gave, the
following aspects should be taken into account when analysing
whether serious grounds exist that might justify a stay of the

proceedings:(1260)

– the nature of the action filed with the foreign national court, i.e.
has the action been filed in a legitimate manner or to ‘torpedo’ the
arbitration;

– the stage of the foreign court proceedings, i.e. have the court
proceedings already advanced significantly or have they been
initiated shortly before the arbitration;

– and last but not least, the foreign decision’s capability of being
recognised in Switzerland.

These considerations in evaluating whether there are serious
grounds to stay the proceedings might, in the end, not differ greatly
from the test to be applied under Article 9(1) SPILA (i.e. whether a
decision is expected to be rendered within a reasonable period of

time and which will be recognisable under Swiss law).(1261)

In summary, by enacting Article 186(1bis) SPILA, the Fomento

decision has become moot.(1262) The new provision strengthens an
arbitral tribunal’s competence to determine its own jurisdiction and,
in the same way, improves the efficiency of international arbitration
in Switzerland, since arbitral proceedings initiated in Switzerland
will, in principle, be continued even if a party seeks to circumvent a

valid arbitration agreement by seising the national courts first.(1263)

The Swiss legislator has hence prioritised efficiency considerations
and measures to protect Switzerland’s good reputation among the
arbitration community over the risk of conflicting decisions and

page "211" the associated waste of resources.(1264) Article
186(1bis) SPILA blatantly rejects the first-in-time rule of lis pendens
for an arbitral tribunal seised second with its seat in Switzerland.
This provision negates the preclusion effect of litispendence and
hence accepts and gives the occurrence of parallel judicial and
arbitral proceedings the green light in the same way as Article 8(2)
UNCITRAL Model Law. Nevertheless, the arbitral tribunal may, under
exceptional circumstances – if serious grounds justify it – still stay
its proceedings.

[ii]. With Previous Domestic Court Proceedings

Domestic court proceedings are to be understood as court
proceedings taking place in Switzerland in parallel to an arbitration
also conducted in Switzerland.

The wording of Article 186(1bis) SPILA does not differentiate
between whether the national court first seised is located abroad or
in Switzerland. It could, therefore, be concluded that it was the
legislature’s intention to treat both situations equally. There are,
however, authors who argue that Article 186(1bis) SPILA does not
capture the situation where the dispute is pending before a Swiss
court, since this provision was introduced as a reaction to the
Fomento decision, in which the national court seised first was

located abroad.(1265) The legislator, indeed, refers only to the
constellation in the Fomento case in the legislative documents and
does not explicitly stipulate that the same provision shall be
applicable where the national court seised first is located in

Switzerland.(1266) Berger and Kellerhals therefore hold that the
wording of Article 186(1bis) SPILA must be limited by way of
teleological interpretation to cross-border conflicts, and that the
same provisions as apply to domestic arbitral tribunals should be

relevant if the court seised first is located in Switzerland.(1267)

According to this interpretation, an international arbitral tribunal with
its seat in Switzerland should stay its proceedings until the Swiss

court has decided on its jurisdiction.(1268)

Again, the risk remains that the plea of litispendence before the
arbitral tribunal might be refused, since Article 186(1bis) SPILA
does not specify whether the arbitral tribunal shall decide on its own
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jurisdiction solely in cases where the national court first seised is
located abroad (as in the Fomento case), or also concerning a
parallel proceeding pending before a Swiss court.

page "212"

[4]. Comparative Conclusion

The national arbitration laws studied above do not incorporate the
arbitrators’ obligation to respect the lis pendens of prior parallel court
proceedings and hence the duty to stay the arbitral proceedings
upon a party invoking the litispendence. As has been shown above,
there is no provision in Swiss arbitration law which provides for the
application of the legal doctrine of litispendence in the arbitration
context, either. Case law, however, has formulated, in the infamous
Fomento decision, the duty of an arbitral tribunal with its seat in
Switzerland to stay the arbitral proceedings if a foreign national court
was seised first and provided the conditions under Article 9(1) SPILA
are met. The Swiss legislator, however, was very swift to counteract
such case law and enacted Article 186(1bis) SPILA, by virtue of
which an arbitral tribunal is obliged to decide on its own jurisdiction
notwithstanding any litispendence before a national court or another
arbitral tribunal.

This legislative development in Switzerland, in particular, is a clear
statement in favour of strengthening arbitrators’ competence-
competence: where an arbitral tribunal is convinced that there is a
valid arbitration agreement and disputes arise as to its scope, to
force the arbitral tribunal to stay proceedings in favour of the court
first seised would fundamentally misconceive the concept of

arbitration.(1269) The ILA recommendations on lis pendens also
constitute uniform standards and guidelines which enjoy broad

consensus in the arbitration community.(1270) They mainly focus on
preserving the arbitral tribunal’s competence to determine its own
jurisdiction and recommending a stay of the arbitral proceedings for
the benefit of pending court proceedings only under an accumulation
of certain circumstances.

[a]. Conclusions from the Arbitrators’ View

Parties, in general, agree to arbitrate in order to obtain a prompt and
binding resolution of their dispute in a single contractually-selected
forum; it is therefore considered contrary to the parties’ agreement
to arbitrate if arbitral proceedings are stayed until some other forum

has decided on its jurisdiction.(1271) The arbitral tribunal – even
though not bound by the lis pendens objection – may, nevertheless,
consider staying proceedings, especially where the judicial
proceedings conducted in parallel have the potential to jeopardise
the arbitral award’s enforceability.

The ILA recommendations, establishing that an arbitral tribunal
confronted with parallel proceedings before a court at the seat of
arbitration should consult the national courts’ law, demonstrate a
useful starting point for the arbitrators’ decision on whether to stay

the proceedings or not.(1272) Considerations as to the lex arbitri’s
qualification of the principle of litispendence seem to be paramount,
since it was held in the Swiss Fomento decision that “the principle
of lis pendens is a fundamental principle of page
"213" procedural fairness and justice which is normally considered

to form part of procedural public policy in most legal systems.”(1273)

There is, however, some doubt whether the principle of lis pendens,
which is not uniformly recognised and adopted by civil law and
common law jurisdictions, indeed pertains to the procedural public
policy to be respected under Article V(2)(b) New York Convention.
An obligation on an arbitral tribunal to stay its proceedings on public
policy grounds is, however, hard to reconcile with statutory
arbitration laws, which explicitly state that arbitral proceedings may
either be commenced or continued with court proceedings pending
in parallel, such as Article 186(1bis) SPILA, § 1032(3) ZPO, or
section 32(4) Arbitration Act. The ILA’s Interim Report on Public
Policy analyses that the prohibition of the misuse of the law and the
principle of good faith belong to the fundamental principles of law in

particular in many civil law countries.(1274) It can be inferred
therefrom that, where court proceedings have obviously been
initiated as a tactical manoeuvre to disrupt an arbitration or with any
other intention of an abusive nature, the arbitrators’ decision to
proceed with the arbitration would, in addition to being demanded by
the nature of the arbitrators’ mandate, be protected by basic
principles of law that would counter any public policy allegations
potentially invoked against the arbitral award based on a lis pendens
argument.

In addition to public policy considerations, it is, in particular, worth
anticipating whether a foreign judgment by the court before which
the parallel action is pending would be capable of recognition

according to the law at the seat of the arbitration.(1275) The situation
is especially delicate where foreign judgments have been given by

an EU or EFTA court: as already established,(1276) judgments on
the merits in which an EU or EFTA court has preliminarily ruled on
the validity of an arbitration agreement are covered by the scope of
the Brussels Regulation and the Lugano Convention and, hence,
benefit from the convenient recognition and enforcement scheme.
Consequently, where the seat of arbitration is located in a Member
State of the EU or the EFTA, the seat courts must recognise these
judgments and can refuse recognition only based on very limited

grounds.(1277) It is striking, in particular, that the fact that a foreign
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judgment was given in disregard of an arbitration agreement valid
under the law of the seat court does not constitute a ground on
which recognition of the EU or EFTA judgment could be denied.
(1278) In other words, where the foreign EU or EFTA court has
declared the arbitration agreement invalid and the court proceedings
have already page "214" considerably advanced, it might be
reasonable to stay arbitral proceedings conducted in another EU or
EFTA country for the sake of the enforceability of a prospective
award, unless there is a strong indication that recognition of the
foreign judgment will be denied due to other serious irregularities.
(1279)

Given the fact that Swiss law (in particular Article 186(1bis) SPILA)
knowingly admits the occurrence of parallel proceedings, it may be
worth enquiring whether the same effect as with a lis pendens rule
may be achieved by reference to the ‘serious reasons’ exception in
Article 186(1bis) SPILA. In light of the examples the Swiss legislator
gave for situations in which a stay of the proceedings can
nevertheless be appropriate, it is unclear what arbitrators confronted
with such a decision will make of the ‘serious reasons’ exception. If,
however, considerations as to the legitimacy of the action filed, the
stage to which the court proceedings have advanced, and the foreign
decision’s capability of recognition in Switzerland influence the
interpretation of the ‘serious reasons’ exception, the test to be
applied under Article 186(1bis) SPILA would come to resemble the
one conducted under Article 9(1) SPILA. It remains within the
arbitral tribunal’s discretion to decide when to apply the ‘serious
reasons’ exception and, hence, to stay the proceedings until the
national court has decided on its jurisdiction. A case constellation
as described in the previous paragraph (where an EU or EFTA court
seised first has declared the arbitration agreement to be invalid)
could fall under the ‘serious reasons’ exception, for instance. It is, in
particular considering the Swiss legislator’s signal against
coordinating parallel judicial and arbitral proceedings, not to be
expected that arbitrators will make extensive use of the ‘serious
reasons’ exception in favour of a national court’s determination of
jurisdiction.

[b]. Conclusions from the Parties’ View

Since there is no established rule that lis pendens will be
recognised by an arbitral tribunal in the event of prior court
proceedings on the same subject matter and between the same
parties, it is a risky enterprise for a party intending to challenge the
arbitrators’ jurisdiction to solely rely on the plea of litispendence.
Such a plea may, at best, be raised coupled with a jurisdictional
objection based on the arbitration agreement not being valid or
inexistent, or due to the dispute not being covered by the agreement
to arbitrate. Such combined line of action, furthermore, seems
indispensable, since a party objecting to the jurisdiction of the
arbitral tribunal otherwise risks waiving its right to challenge the
arbitrators’ jurisdiction in the arbitral proceedings. Similar to the

arbitration defence,(1280) a plea of litispendence likewise needs to be
raised as soon as possible in the arbitral proceedings in order not to
waive the right to invoke this plea.

The English Arbitration Act explicitly mentions the parties’ options
as regards the continuance of arbitral proceedings initiated
subsequent to court proceedings: the parties may either agree that
the arbitral tribunal stay the proceedings whilst an page
"215" application is made to the court under section 32 (as per
section 31(5) Arbitration Act), or they may declare that the arbitral
tribunal continue the arbitral proceedings and make an award while
such a court application is pending (as per section 32(4) Arbitration
Act). If the parties have not reached an agreement, the party
favouring a stay of the arbitral proceedings can make arguments to
guide the arbitrators’ exercise of their discretion, such as the effects
a declaration on the arbitration agreement’s invalidity would have on
the arbitral proceedings, the stage to which the court proceedings
have already advanced, or any contradictory behaviour by the
opposing party capable of prejudging the arbitral proceedings.
Likewise, the party opposing the arbitral proceedings may, also
under Swiss law, present to the arbitrators grounds for a stay in the
sense of the ‘serious reasons’ exception under Article 186(1bis)
SPILA. To date, there is no case law giving guidance as to the sorts
of serious reasons that are likely to convince an arbitral tribunal, but
it can be said that the arbitrators’ decision on whether to stay the
proceedings should be governed by considerations of efficiency,
fairness, and safeguarding an arbitral award’s enforceability. It is,
furthermore, acknowledged that a stay of arbitral proceedings may
also be sought under German law where a court has been seised
first in the same matter between the same parties, in particular with
regard to the preemptive effect of a court judgment declaring that

arbitration is not admissible.(1281)

[C]. Action for Injunctive Relief

The fact that it is generally accepted that arbitrators are entitled to
grant interim relief – unless the parties agree otherwise – begs the
question whether arbitrators have the power to issue anti-suit
injunctions and, if so, whether it is appropriate for them to do so.
The term ‘anti-suit injunctions’ in this chapter comprises orders by
an arbitral tribunal enjoining a party from initiating court proceedings
or ordering it to withdraw a lawsuit, as well as orders blocking the
enforcement of a court judgment. Injunctions issued by arbitrators to
restrain other arbitral proceedings or the enforcement of an arbitral
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award are not the subject of this analysis.

[1]. Admissibility of Anti-suit Injunctions Issued by Arbitrators

Competence to issue anti-suit injunctions is derived from the arbitral
tribunal’s authority to grant interim measures. This authority is
determined in accordance with the arbitration agreement’s terms,
including any incorporated institutional arbitration rules, and with the

relevant procedural law of the arbitration:(1282) if the arbitration
agreement does not expressly empower the arbitrators to issue anti-
suit injunctions or interim measures, as may rarely be the case, the
applicable arbitration rules have to be consulted provided the parties
have opted for institutional arbitration proceedings. Several
arbitration rules leave sufficient room for the issuance of anti-suit
injunctions page "216" by defining the scope of conservatory or

interim measures that can be ordered by the tribunal widely.(1283) If
neither the arbitration clause nor the institutional arbitration rules
contain information on the admissibility of anti-suit injunctions or
interim measures respectively, the lex arbitri needs to be
considered.

The revised version of the UNCITRAL Model Law explicitly provides

for the arbitrators’ authority to issue anti-suit injunctions;(1284) the
new provision has been clarified in relation to the wording of Article
17 of the 1985 UNCITRAL Model Law with the special intention of
recognising the arbitrators’ power to issue anti-suit injunctions for
the sake of protecting the integrity and effectiveness of the arbitral

process against the parties’ obstructive tactics.(1285)

§ 1041(1) ZPO holds that the arbitral tribunal may, at the request of
a party, order interim measures of protection as the arbitral tribunal
may consider necessary in respect of the subject matter of the
dispute, subject to any agreement by the parties to the contrary. At
first glance, the arbitrators’ power to grant interim relief is worded
broadly and the arbitral tribunal, hence, does not seem to be limited

to German-style interim measures of protection.(1286) The link to the
subject matter required for interim relief to be granted, however, is
submitted to exclude the issuance of anti-suit injunctions, since
these measures serve to protect the arbitral process rather than the

subject matter in dispute.(1287)

Even though the CPC does not state so expressly, it is held in
doctrine that, even where the parties have not provided for the power
of the arbitral tribunal to order interim or conservatory measures
(either directly in the arbitration clause or indirectly by reference to
institutional arbitration rules), the arbitrators may nevertheless make
such orders as they deem necessary within the scope and for the

proper performance of their mandate.(1288) Based on this broad
power to grant injunctive relief, it seems, in principle, possible that
arbitral tribunals seated in France may issue anti-suit injunctions. It,
however, appears to be rather unlikely that French courts will

recognise and hence enforce such injunctions.(1289)

There are several Swiss arbitral proceedings known in which the
arbitrators have considered the possibility for an anti-suit injunction
to be granted, or where the tribunal has issued an order that a party
should refrain from continuing court page "217" proceedings due
to the parties’ valid and binding agreement to arbitrate the dispute.
(1290) The scope of Article 183 SPILA is broad enough to allow an
arbitral tribunal to issue anti-suit injunctions upon a party’s request,
as long as the principles of equal treatment of the parties and the
right to be heard in adversarial proceedings are respected by the

tribunal.(1291) In an arbitration under the auspices of the ICC, a sole
arbitrator sitting in Geneva on a party’s request, issued an interim
award enjoining a party to the proceedings from pursuing domestic
court proceedings it had brought against the other two parties on the
same object of the dispute due to the breach of the arbitration
agreement; the arbitrator also held that such a measure to enforce
the arbitration agreement further constitutes a guarantee of the

efficiency and credibility of international arbitration.(1292) Tribunals
with their seat in Switzerland have based their power to issue anti-
suit injunctions on their competence to determine their own

jurisdiction.(1293) Another tribunal sitting in Lausanne, when asked to
declare that an action pending before the national courts was
abusive, ordered in its partial award that the parties must abstain
from any action likely to have a prejudicial effect on the execution of
the forthcoming decision, and, in general, refrain from committing

any act likely to aggravate or to prolong the dispute.(1294) As far as
the enforcement of anti-suit injunctions issued by arbitral tribunals is
concerned, it appears that such orders have not yet been enforced

by Swiss courts.(1295) In light of the Swiss courts’ hostile attitude

towards the enforcement of anti-suit injunctions,(1296) why Swiss
courts should be willing to treat anti-suit injunctions issued by an
arbitral tribunal differently from the ones issued by a national court is
hard to understand, since their effect is identical.

Parties are free to agree that an arbitral tribunal shall have the power
to order, on a provisional basis, any relief which it would have the

power to grant in a final award.(1297) English arbitration law,
furthermore, expressly states that an arbitral tribunal has the same
powers as a national court to order a party to do or refrain from doing
anything, which also pertains to the issuance of anti-suit injunctions.
(1298) Parties are, hence, free under English arbitration law to confer
upon a tribunal the power to grant the full range of interim measures,

whether by way of order or interim page "218" declaration.(1299)

It has, however, been held in English case law that, based on a
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systematic interpretation, section 48 Arbitration Act applies to
awards only, which will mean that anti-suit injunctions may be

ordered in the final award, but not when granting interim relief.(1300)

As regards the enforcement of anti-suit injunctions issued by a
foreign arbitral tribunal, it cannot be seen how this is possible under
the Arbitration Act, since section 42 Arbitration Act (regarding court
orders to enforce the peremptory orders of the arbitral tribunal) is
applicable only if the situs of arbitration is in England, Wales or

Northern Ireland.(1301)

As regards the influence of the Brussels Regulation and the ECJ’s
case law on arbitrators’ competence to issue anti-suit injunctions, it
can be said that arbitral proceedings fall outside the ambit of the
Brussels Regulation and the Lugano Convention, and that there
does not appear to be anything in the ECJ’s ruling in West Tankers
to prohibit arbitrators from making such an order in the first place.
(1302) The argument that the principle of mutual trust precludes the
granting of anti-suit injunctions by arbitrators where the other
proceedings are before the courts of another Member State goes too
far, since the principle of mutual trust only applies between the
courts of the Member States and does not extend to the excluded

realm of arbitration.(1303) The ECJ will soon have to decide on this
explicit matter, since the Supreme Court of Lithuania, on 14 October
2013, requested a preliminary ruling regarding the question as to
whether a court of a Member State may refuse to recognise an
award that orders an anti-suit injunction based on the jurisdiction

conveyed to it by the Brussels Regulation.(1304) It remains,
furthermore, doubtful whether an EU or EFTA court will enforce an
anti-suit injunction issued by an arbitral tribunal, since it also has
the effect of curtailing the Member State or contracting state court’s

own determination of jurisdiction.(1305)

In general, the following requirements for granting interim measures
should be considered by arbitrators when intending to issue an anti-

suit injunction:(1306) parties will frequently request the ordering of an
anti-suit injunction before the arbitral tribunal has determined its
jurisdiction. It is therefore crucial, in the first instance, that the
arbitrators find themselves competent to hear the case at least on a
prima facie basis; secondly, the arbitrators need to examine whether
the parallel court proceedings are covered by the arbitration
agreement, i.e. whether they concern the same subject page
"219" matter and whether they are between the same parties as the

arbitral proceedings;(1307) the applicant, thirdly, must demonstrate
that it cannot be expected to wait for a decision until the rendering of
the final award and for this purpose it should file the application
without undue delay (in a case of particular urgency the issuance of

an ex parte anti-suit injunction might also be justified);(1308) fourthly,
the arbitral tribunal needs to be convinced that the applicant would
face imminent or irreparable harm, for instance in the form of severe
financial problems, if the party gets involved in a second set of
proceedings, or for the sake of the protection of business secrets or
other interests of confidentiality publicly dealt with in state court
proceedings, or that the dispute would at least be aggravated if the
arbitrators refused to grant injunctive relief; last but not least, the
anti-suit injunction must be proportional, so that the arbitrators need
to balance the interest in protecting the applicant’s right against the
possible damage that could be caused to the addressee of the
injunction. It might, however, be prudent to review the prerequisites
for classic interim relief, such as urgency and irreparable harm, in a
less strict manner where the applicant seeks an anti-suit injunction

due to a breach of the arbitration agreement.(1309)

[2]. Doctrinal Considerations on Arbitrators’ Competence to
Issue Anti-suit Injunctions

Concerns regarding the admissibility of anti-suit injunctions issued
by arbitrators are based on the scope of the competences exercised
by arbitrators rather than on considerations of state sovereignty,
since arbitrators, as private persons, do not represent the interests

of a state.(1310)

There is the view that an arbitral tribunal’s competence-competence
also includes an inherent jurisdiction to issue anti-suit injunctions.
(1311) This view is contrasted by the following argument: “Jurisdiction
is something that is declared, not something that can be ordered.” If
an arbitrator declares himself competent to hear the case, he is
entitled to rule on the merits of the dispute, but this authority does
not comprise the power to exclude jurisdiction of other judicial

bodies.(1312) Furthermore, it has been held page "220" in
doctrine that a party should not be deprived by an anti-suit injunction

of its fundamental right to seek relief before national courts.(1313)

There is also the opinion that the basis for arbitrators’ jurisdiction to
issue anti-suit injunctions can be found in their power to sanction
violations of the arbitration agreement and to take any measure
necessary to avoid the complication of the dispute or to protect the
effectiveness of the final award, which is put at risk when there are

multiple and possibly divergent decisions on the same matter.(1314)

Taking this basis for arbitrators to issue anti-suit injunctions a step
further, it is argued that arbitrators’ authority to grant injunctive relief
to remedy a breach of the arbitration agreement derives from the

agreement to arbitrate itself.(1315)

In principle, it is widely accepted in international commercial
arbitration that arbitrators have the power to order interim measures,
but the crucial aspect lies in the modalities of exercising this
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authority.(1316) In other words, even if it is recognised that arbitrators
have the power to issue anti-suit injunctions, whether it is advisable
for the arbitrators to issue such orders is a different matter. The
answers to the question of the appropriateness of these orders
range from a categorical refusal of such injunctions to the
admissibility of such orders where a party tries to frustrate a valid
arbitration agreement by commencing abusive court proceedings.
(1317) Moloo, for instance, argues that an arbitral tribunal should be
authorised to issue anti-suit injunctions only where the arbitration
agreement explicitly calls for arbitration to be the sole means of
resolving the dispute between the parties, that is to say, only where

there exists an exclusive arbitration agreement.(1318)

This is not the place to evaluate the strength of these arguments,
but it can be inferred from them that there might be different
approaches towards the issuance of anti-suit injunctions in a three-
member arbitral tribunal. Since the arbitral tribunal has discretion to
issue such a measure, it might be useful to consider the potential
for different attitudes towards anti-suit injunctions.

page "221"

[3]. Effects of Anti-suit Injunctions Issued by Arbitrators

Firstly, it needs to be established what the procedural nature of an
arbitrator’s order enjoining a party from initiating or continuing court
proceedings abroad could be, and which benefits or shortcomings
are tied to those forms of decisions. Secondly, the means available
to the arbitrators to have the injunction enforced vis-à-vis a
recalcitrant party in case of non-compliance will be examined.

[a]. Form of Anti-suit Injunction: Arbitral Award or Procedural
Order?

Anti-suit injunctions can either be ordered in the form of an arbitral
award, usually an interim award, or of a procedural order. The form
can, in principle, be chosen freely by the arbitral tribunal on a case-
by-case basis, unless the parties have reached consensus on this

question or the procedural rules provide for a specific form.(1319)

Issuing an interim measure by a procedural order responds to the
questions of urgency, since such orders may usually be given at

any stage of the proceedings without providing full reasoning.(1320)

When considering enforcement of the injunction, issuing an order in
the form of an award appears to be the safer option. Procedural
orders are generally not acknowledged as qualifying as ‘awards’ in
the sense of the New York Convention and are therefore not certain
of benefitting from the recognition and enforcement scheme under

the Convention.(1321) There are, however, national arbitration laws
that do not distinguish, for the sake of enforceability, between
interim measures issued as a procedural order and interim awards.
(1322) Needless to say, if issued as an interim award, the interim
measure may be open to setting aside proceedings, such as under

Swiss arbitration law, but only on limited grounds,(1323) which in

terms of efficiency might not be desirable.(1324)

[b]. Effectiveness of Anti-suit Orders

The effectiveness of anti-suit injunctions ordered by arbitrators is
rather weak, since an arbitral tribunal, as opposed to a national
court, lacks coercive power. It will hence be examined which
national laws provide for a support mechanism, by which the
arbitrators or the parties, respectively, have the right to seek the
national courts’ assistance for the enforcement of an order on the
recalcitrant party. It is, furthermore, worth analysing what kind of
‘sanctions’ an arbitral tribunal can impose on an enjoined party in
the event of non-compliance with an order.

page "222"

[i]. Support by National Courts to Enforce an Anti-suit
Injunction

§ 1041(2) ZPO provides for court support upon a party’s request to
permit enforcement of a measure ordered by an arbitral tribunal –

even if rendered by a tribunal with its seat outside Germany.(1325)

According to Article 183(2) SPILA, an arbitral tribunal may request
the assistance of a state judge if the enjoined party does not
voluntarily comply with the measure; the judge will apply his own law
and will adapt the interim measure granted by the arbitral tribunal to

a measure provided by the lex fori where required.(1326) Even though
the wording does not state so, the predominant opinion is that a
competent Swiss court can entertain an enforcement request under
Article 183(2) SPILA even where the seat of arbitration is abroad.
(1327) Swiss courts will review whether – on a prima facie basis –
there is a valid arbitration agreement, the tribunal was correctly
constituted, and whether the arbitrators have prima facie jurisdiction

to order the granted measure.(1328)

Under English arbitration law, parties are, in general, free to agree
on the powers of the arbitral tribunal if a party fails to do something
necessary for the proper and expeditious conduct of the arbitration.
(1329) Section 41(5) Arbitration Act, furthermore, empowers an
arbitral tribunal to make a peremptory order, i.e. an order including a



11/7/2014 Print preview

http://proxy.ppl.nl:2093/CommonUI/print.aspx 117/196

sanction for non-compliance, in addition to the main order, in case
the enjoined party fails to comply with an order by the arbitrators.
(1330) If the recalcitrant party still refuses to comply, the arbitral
tribunal may pursue ‘soft’ measures, such as issuing an order as it
thinks fit as to the payment of costs of the arbitration incurred in

consequence of the non-compliance,(1331) or it (or, with the
arbitrators’ permission, the applicant in the arbitration) may apply,
upon notice to the parties, to the national court seeking an order
requiring the recalcitrant party to comply with the arbitrators’

peremptory order.(1332) The scope of application of section 42
Arbitration Act is, however, territorially limited to arbitral tribunals

having their seat in England, Wales or Northern Ireland.(1333)

An English court, if granting such an order to comply with the
arbitrators’ peremptory order, supplements the sanctions available to
the tribunal with the sanctions available to the court for the breach of

a court order, i.e. fines or imprisonment.(1334) In other words, an
arbitral tribunal may request the national courts’ support in enforcing
an anti-suit injunction against a party to foreign court proceedings.
Therefore, the question is obvious as to whether a court order
according to section page "223" 42(1) Arbitration Act issued
against judicial proceedings in a Member State of the EU or EFTA is
precluded by the ECJ’s reasoning in West Tankers. It is argued that
a court, when making such an order, does not rule on the substance
of the case, but is merely enforcing a procedural order made by the
arbitrators, with the consequence that the order can be said to be
primarily about arbitration and therefore outside the Brussels

Regulation.(1335) The subject matter of the anti-suit injunction issued
in the West Tankers case, however, was also outside the Brussels
Regulation, and the ECJ’s effet utile argumentation rendered the
injunction against the Italian court proceedings incompatible with the
Regulation. It may, hence, be inferred from the ECJ’s ruling in West
Tankers that an English court might be rather reluctant to make an
order based on section 42(1) Arbitration Act directed at a party in
proceedings before another EU or EFTA Member State court.

Furthermore, even though national courts should not review the
substance of an order when assisting the arbitral tribunal in
enforcing the sanctions for non-compliance with such an order, a
national court is highly likely to deny assistance if the order is

contrary to its notion of public policy.(1336) So, when asking a
national court to have an anti-suit injunction enforced, arbitrators and
parties should consider the risk that such an application may be
refused, in particular by courts in civil law jurisdictions. It is
accordingly held in German doctrine that an anti-suit injunction
against foreign proceedings in a Member State of the EU or EFTA
issued by an arbitral tribunal cannot be enforced by the German
courts, since enforcement of the injunction by the German judge
would interfere with the foreign court’s power to review its

jurisdiction.(1337)

[ii]. Possible Sanctions to Be Ordered by an Arbitral Tribunal

If an arbitrator’s order is not complied with voluntarily – although
voluntary compliance is advisable to remain on good terms with the
tribunal that is going to render an award in the matter – a tribunal
may make use of the following means to substitute its lack of
coercive power.

As an ex post means, arbitrators can order a party failing to comply
with an injunction to pay the unnecessary costs generated by having
abusively initiated or continued court proceedings in disregard of the

tribunal’s injunction.(1338) The arbitral tribunal may, hence, consider
the recalcitrant party’s behaviour when allocating the costs of the
arbitration; even if the party having initiated proceedings in parallel
before the national courts prevailed in the arbitration on the merits,
the tribunal can ‘penalise’ this party by shifting the financial burden

for the costs of the arbitration to it.(1339) Pursuant to an aggrieved
party’s claim, arbitrators may also grant damages properly page
"224" quantified for a recalcitrant party’s commencement or
continuation of court proceedings in breach of the arbitration

agreement.(1340) An aggrieved party may, for instance, seek
compensation for the costs caused by the enjoined party’s breach of
the arbitration agreement, such as the fees paid to its lawyer for

representation in the abusive court proceedings.(1341) These
monetary amounts can compensate a party for the loss incurred by
the breach of the arbitration agreement; they do, however, not
sanction a recalcitrant party directly, nor is their deterrent effect

substantial, especially for a financially strong party.(1342)

Apart from these compensatory means, a punitive sanction like
astreinte would probably be more apt to force an enjoined party to
comply with an injunction. Astreinte is the threat of civil penalty
ensuring compliance with a decision of a judge originating from

French law.(1343) It needs to be questioned whether an arbitrator is
entitled to order astreinte and whether such an order could be
enforced in order to have a deterrent effect on a recalcitrant party.
An arbitral tribunal with its seat in France under the aegis of the ICC
and to which French procedural law was applicable concluded that it
could order an injunction coupled with a fine, which had been
requested by the respondent and which was part of the Terms of

Reference.(1344) It is recognised in French case law and doctrine
that an arbitral tribunal may reinforce its decision by ordering

payment of an astreinte.(1345) Accordingly, the French arbitration law
has newly adopted a provision, with the Decree of 13 January 2011,
explicitly empowering an arbitral tribunal to order an astreinte with a
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provisional measure if the arbitrators consider it necessary.(1346) It
seems sensible to infer that, if either the parties so agree or if the
applicable procedural law allows it, an arbitral tribunal may order

astreinte as a remedy.(1347) Enforcement of an astreinte is, however,
a different matter: in general, an arbitral tribunal lacks coercive
power and, hence, cannot effectively order sanctions if an enjoined
party does not comply with an injunction. Arbitrators may, however,
seek the assistance of a national court to have sanctions imposed

on their injunctions.(1348) If astreinte is ordered as the judicial
penalty for non-compliance with a provisional measure, a Swiss
state court, for instance, will not enforce such an order, since
astreinte is not available as a means of enforcement before Swiss

courts.(1349) If an page "225" arbitral award grants injunctive
relief combined with an astreinte, the order, however, would have to
pass the public policy test of the enforcing court in order to become

effective.(1350)

Furthermore, even if an arbitral tribunal coupled an anti-suit order
with the threat of a criminal sanction as an incentive for an enjoined
party to voluntarily comply with an order, enforcement of such

criminal sanctions is reserved to national courts.(1351) Such
sanctions will not be effective unless the addressee of the injunction
is domiciled in the issuing country or unless he is temporarily
situated within the jurisdiction of the court, for instance when he
travels to this country for the evidentiary hearing, or unless assets of
his are located in this country which can be attached.

[iii]. Recognition and Enforcement of Anti-suit Injunctions
Abroad

If an addressee of an injunction is not subject to the jurisdiction of
the court enforcing the arbitrators’ order in the sense of Article
183(2) SPILA, section 42 Arbitration Act, or § 1041(2) ZPO, the
sanctions ordered by the state judge are without effect. In this
situation, it must be checked whether the arbitral tribunal’s order
(not the enforcement sanctions themselves) will be recognised and

enforced by a foreign court.(1352)

The recognition and enforcement scheme under the New York
Convention arguably covers only arbitral awards dealing with an
issue in a final decision; the scope of application of the Convention

hence excludes interim measures.(1353) In any event, enforcement of
an anti-suit injunction in the form of an arbitral award under the New
York Convention would still have to pass the public policy test. In
other words, if a national court’s determination of its own jurisdiction
is curtailed by an injunction, it might not be compatible with that
state court’s procedural public policy. A national court is, however,
upon a party’s request according to Article V(1)(a) New York
Convention, in a position to review whether there is a valid arbitration
agreement and, hence, whether the dispute needs to be settled in
arbitration instead of before the state courts; if the state judge finds,
in such a situation, that the agreement to arbitrate is valid it should

not be reluctant to enforce an anti-suit injunction.(1354) But one
cannot help noticing that anti-suit injunctions (issued by a state
court) have been enforced only on very rare occasions, especially by

civil law countries;(1355) hence, it is still to be seen how these courts
will deal with anti-suit injunctions ordered by a foreign arbitral
tribunal.

page "226"

[4]. Comparative Conclusion

It may be concluded from the comments made above that the
issuance of an anti-suit injunction by an arbitral tribunal is generally
possible, provided that the arbitration agreement is sufficiently broad
and that the applicable procedural law does not state otherwise:
(1356) arbitrators may temporarily enjoin a party from commencing or
continuing court proceedings, or issue a permanent anti-suit

injunction in the form of a final award.(1357)

It may be expected that the number of applications for anti-suit
injunctions to arbitrators will increase – at least with regard to
arbitral tribunals having their seat in Member States of the EU and
EFTA where parallel court proceedings have been commenced in
another Member State –, since the possibility of granting anti-suit
injunctions in aid of arbitration within the EU and EFTA has been
effectively blocked by the ECJ’s case law in West Tankers.

[a]. Conclusions from the Perspective of National Courts

A party opposed to the initiation of court proceedings in parallel with
a pending arbitration usually raises the arbitration defence in court
proceedings in order not to submit to the jurisdiction of that court. If
the national court declines jurisdiction when ruling on the arbitration
defence, the arbitral tribunal will be the only judicial body competent,
whereby any injunction to refrain from continuing with the foreign
court proceedings is rendered irrelevant. If the national court,
however, affirms jurisdiction and declares that the arbitration
agreement is invalid, it has, in most cases, nothing to fear from an
injunction ordered by the arbitrators, since enforcement of the order
is rarely successful.

[b]. Conclusions from the Arbitrators’ View
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It is still argued that the New York Convention’s mandate to its
contracting states to enforce arbitration agreements and to stay or
dismiss proceedings if they are brought in breach of a valid
arbitration agreement should suffice to address the concerns of

parallel proceedings.(1358) In an ideal world this would be the case,
since the national courts would then refer to an arbitration-friendly
and uniform interpretation of an arbitration agreement’s validity. But,
in reality, a party intending to disrupt the conduct of arbitral
proceedings often commences parallel proceedings before national
courts of competence whose parochial and hostile interpretation and
application of the New York Convention are known. Nevertheless, an
arbitral tribunal before which injunctive relief is sought should await
the national court’s decision on the arbitration defence raised by the
respondent in the court proceedings according to Article II(3) New
York page "227" Convention, unless the court’s decision in the
parallel judicial proceedings is heavily delayed. If the national court
declines jurisdiction or stays the proceedings based on the validity
of the arbitration agreement, the arbitral tribunal could spare the
parties further costs and delay of the arbitral proceedings. It might
further be questioned whether the requirement of urgency or the
prerequisite of a legitimate interest for seeking injunctive relief is
fulfilled, before the national court before which the parallel
proceedings have been initiated and are pending has declared itself
competent, thereby creating competing jurisdiction between itself
and the arbitral tribunal.

For practical reasons, arbitrators should combine a time limit for

compliance with an order;(1359) this will enable the tribunal to act
timely if the order is not complied with voluntarily. Furthermore,
under English arbitration law, for instance, the imposition of such a
time limit, and its expiration, respectively, are significant for an
application to a national court to enforce the arbitrators’ peremptory

order.(1360)

It is argued that the issuance of anti-suit injunctions may jeopardise
the enforceability of a prospective award, since national courts may
refuse to enforce the award on the grounds that the award violates

public policy or that the arbitrators lacked impartiality.(1361) It is hard
to see how the argument of an alleged lack of impartiality could be
successful, since the arbitrators, by issuing an anti-suit injunction,
make a statement that the arbitration agreement is valid and that
they are therefore competent to hear the dispute. It is internationally
accepted that arbitrators have the power to decide on their own
jurisdiction; they can therefore not be reproached for prejudgment or

for protecting their own interests by having exercised this right.(1362)

As far as the refusal to enforce an award based on public policy
reasons is concerned, two situations need to be distinguished:
where an anti-suit injunction has been issued in the form of an
award, recognition or enforcement may be refused if the enforcing
courts are not familiar with such injunctions and, in addition, regard
them as being contrary to public policy. Where, however, an
injunction is not made the subject of the award, but has been issued
in the form of a procedural order during the arbitral proceedings and
on the basis of a valid arbitration agreement, it is not conceivable –
absent any serious irregularities during the proceedings – how this

will affect the award’s enforceability.(1363)

In contrast, the argument of protecting the award’s enforceability
could also be used to advise arbitrators to issue an anti-suit
injunction, since foreign court proceedings on the same subject
matter and between the same parties may potentially result in a
decision contrary to the one reached in the arbitral proceedings –
especially in a jurisdiction where the courts are rather hostile
towards arbitration and interpret the exceptions in Article II(3) New
York Convention broadly in order to declare themselves, instead of
the arbitrators, competent to hear a dispute. Article 41 ICC Rules,
for instance, holds explicitly that the arbitral tribunal shall make
every effort to make sure page "228" that the award is
enforceable at law. It may, hence, be queried whether, in a situation
of pending parallel proceedings before the courts of a hostile
jurisdiction, it is not the arbitrators’ duty to take steps against the
risk of contradictory decisions being rendered and, hence, against
the resulting jeopardisation of the award’s enforceability.

Arbitrators should nevertheless be very cautious in issuing anti-suit
injunctions and do so only if the circumstances of the case justify,
such as if one of the parties has engaged in abusive court

proceedings to frustrate a valid arbitration agreement.(1364) The
issuance of an anti-suit injunction should, hence, always be made
contingent upon a case-by-case analysis and should be considered,
only provided that the arbitral tribunal finds that it is the competent
forum before which the dispute should be resolved. If it is then
evident that the foreign court, before which a recalcitrant party has
initiated proceedings in disrespect of the arbitration agreement, will
not refer the parties to arbitration upon the applicant party’s request,
the arbitral tribunal should be willing to issue an anti-suit injunction.
For the sake of preservation of the integrity of the arbitral process, it
seems to be justifiable or even advisable for arbitrators to restrain an
alleged breach of a valid arbitration agreement and to hold parties to

their bargain.(1365)

The revision of specific sets of institutional rules has brought into
existence, or at least fortified, the role of emergency arbitrators

before the arbitral tribunal has been fully constituted.(1366) Hence,
the question arises as to whether these emergency arbitrators are
also equipped with the power to issue anti-suit injunctions: apart
from the fact that parties need to show a special urgency as to why
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the interim measures concerned cannot wait until the arbitral tribunal

is constituted,(1367) an applicant would also have to present
arguments to the arbitrator as regards the validity and binding nature
of the arbitration agreement. Without having established – at least
prima facie – whether the parties are bound by a valid arbitration
agreement, an emergency arbitrator should not proceed to issue an
anti-suit injunction.

[c]. Conclusions from the Parties’ View

Requesting the issuance of an anti-suit order before the arbitral
tribunal might constitute a genuine alternative to applying for an anti-
suit injunction in aid of arbitration before a national court; this may
be because the supervisory court does not have a common law
background, and therefore does not issue such injunctions, or the
supervisory court is prevented from doing so by the ECJ’s ruling in
West Tankers, or because the requirements for obtaining an anti-
suit injunction in support of arbitration by the national courts are

stricter.(1368) For this purpose, parties should consider wording the
arbitration agreement so as to give arbitrators the permission to
issue interim measures or even to grant injunctive relief, in particular
where the lex arbitri does not state so explicitly, for instance under
French arbitration law, or where such power is page "229" not
worded broadly enough, such as under § 1041(1) ZPO, or the
chosen institutional arbitration rules are silent on such a tribunal’s
power.

As far as the requirements to file an application for an anti-suit
injunction are concerned, it may be inferred from the considerations
above that a party stands a high chance of being granted injunctive
relief if it is capable of showing, on the substance, that the
arbitration agreement is valid, that the subject matter of the court
proceedings is covered by the arbitration agreement (i.e. proof of
genuine parallel proceedings), and that it faces irreparable harm or
an aggravation of the dispute if the court proceedings continue, such
as the cost burden, the delay of the arbitral proceedings, and, last
but not least, the risk of conflicting decisions being rendered in the
same matter, which could lead to vacating any prospective final

award.(1369) From a procedural perspective, the applicant should not
unduly delay its application, since the arbitral tribunal might, in that
case, refuse to issue an injunction based on lack of urgency. In
order not to incur unnecessary costs and to delay the arbitral
proceedings, and also for the sake of showing a legitimate interest,
the applicant should consider filing the application – if the foreign
court proceedings are already in progress – after the national court
has ruled positively on its jurisdiction in accordance with Article II(3)
New York Convention, i.e. after it has declared itself competent.

If a party has breached a valid arbitration agreement by initiating
proceedings on the same subject matter against the same party
before a national court, the opposing party should, when intending to
seek injunctive relief before the arbitrators, concurrently claim for

damages for breach of the arbitration agreement.(1370) As regards
the basis for a damages claim, it should be noted that, if the
aggrieved party limits its claim to damages and fails to seek
injunctive relief to stop the illegitimate court proceedings, it is likely
to run the risk of being reproached for not having sufficiently

mitigated the damages.(1371) A quantification of the damages
incurred will most likely be possible, since the opposing party needs
to be represented in the court proceedings, unless, of course, the
national court has allocated the costs of the proceedings and the
compensation for both parties’ attorneys’ fees fully to the claimant.
The damages claim is, furthermore, independent of whether the

application for injunctive relief is granted or not.(1372) There is,
however, a high likelihood that an award for damages due to a
breach of the arbitration agreement might not be enforceable,
particularly before the national courts that confirmed the judicial

proceedings commenced by the recalcitrant party.(1373) If faced with
the risk that a prospective award of damages by the arbitral tribunal
for a breach of the arbitration agreement might not be enforceable
against the recalcitrant party, the aggrieved party could try to seek
an interim order from the arbitrators obliging the party in breach of
the arbitration agreement to provide security for the likely damage

caused.(1374)

page "230"

It is argued that, under English arbitration law, i.e. section 48(5)(a)
Arbitration Act, an arbitral tribunal can grant injunctive relief in the
final award only. It might, hence, not satisfy the applicant’s desire
for an urgent measure to stop the foreign court proceedings if it has
to wait until the arbitral tribunal renders the final award. But, on the
other hand, the injunctive relief granted in an arbitral award is open
to enforcement under the New York Convention, which is generally
held not to be available for the enforcement of interim measures.

Again, the limited effectiveness of an anti-suit injunction by an
arbitral tribunal needs to be considered before embarking on a
respective application: an anti-suit injunction issued by an arbitral
tribunal is not in and of itself enforceable before the national courts

before which parallel proceedings may have been initiated.(1375)

Even if the arbitral tribunal is authorised by the law at the seat of
arbitration to order an astreinte, for instance, with the injunction, as
under French arbitration law, such a sanction has no impact without
enforcement by the national courts having coercive power. In
addition, enforcement of anti-suit injunctions is, especially as
regards civil law jurisdictions, unlikely to be successful in practice.
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Moreover, in the territory of the EU or EFTA, enforcement has the

‘sword of Damocles’ named West Tankers hanging over it.(1376)

Furthermore, the issuance of anti-suit injunctions bears the risk that
the enjoined party likewise seeks injunctive relief to counter the anti-
suit injunction, so that a chain of contradictory orders is issued in
parallel proceedings causing costs, delay and procedural chaos.
(1377)

In conclusion, in a jurisdiction that is hostile towards the issuance of
anti-suit injunctions the party relying on arbitration and opposing the
court proceedings – after having unsuccessfully invoked the
arbitration defence before the national court – might be limited to
requesting an anti-suit injunction from the arbitrators being aware of
the difficult enforcement of such orders. If the seat of arbitration is
located in a jurisdiction, however, that is favourable towards the
issuance of anti-suit injunctions, such as England, and if the
national court before which parallel proceedings have been initiated
is not an EU or EFTA court, the party might prefer to file an
application for an anti-suit injunction in support of arbitration with the

seat court.(1378)

[D]. Exceptio Rei Judicatae

In this chapter, the question is examined whether the jurisdiction of
an arbitral tribunal or the admissibility of arbitral proceedings as
such may be successfully challenged by raising the plea of res
judicata, if the same claims, based on the same legal grounds, and
between the same parties which are subject to the arbitral
proceedings have already been finally decided by a national court.
This constellation, however, is not expected to be very frequent,
since if the parties have concluded an arbitration agreement, the

page "231" matters in dispute between them will, in principle, be
dealt with by an arbitral tribunal in the first place; however, where an
issue, after having been decided by a state court, also becomes
relevant in subsequent arbitral proceedings, the effectiveness of a

res judicata plea is relevant.(1379)

Strictly speaking, the exceptio rei judicatae is not a jurisdictional
plea, but rather affects the admissibility of the claim as such, since
the claim can no longer be heard in any forum if it has res judicata

effect.(1380) It will, nevertheless, be analysed under this heading,
since the plea of res judicata has the potential of curbing
consecutive parallel proceedings and thereby directly impacts an
arbitral tribunal’s jurisdiction.

It is internationally recognised that res judicata is a general principle

of law.(1381) It has been established above that arbitral awards, in
principle, have the same res judicata effect as a court judgment
does, hence arbitral awards are capable of forcing a national court to

dismiss a case for want of jurisdiction.(1382) Does a final court
judgment have the same effect on arbitral proceedings dealing with
the same subject matter between the same parties? This topic will
be elaborated below with due reference to the ILA recommendations
on res judicata directed primarily at arbitrators.

[1]. The ILA Recommendations on Res Judicata

The International Commercial Arbitration Committee of the ILA was
mandated to study and report on the proliferation and the effects of
lis pendens and res judicata in arbitration. The recommendations
this Committee came up with in connection with lis pendens have

already been explained above.(1383) The Committee, furthermore,
issued a separate report and recommendations with regard to res
judicata. These recommendations constitute a body of evolving

international arbitration soft law(1384) and, as such, offer useful
guidance to arbitrators having to deal with res judicata situations,
but they may also serve as authority for national courts when
considering the effects of res judicata of international commercial

arbitral awards.(1385)

In the interim report on res judicata and arbitration, the ILA defines
the doctrine of res judicata as follows:

“The term res judicata refers to the general doctrine
that an earlier and final adjudication by a court or
arbitration tribunal is conclusive in subsequent
proceedings involving the same subject matter or
relief, the same legal grounds and the same parties

(the so-called ‘triple-identity’ criteria).”(1386)

page "232"

Unlike the ILA recommendations on lis pendens, the
recommendations on res judicata do not deal with the relationship
between national courts and arbitral tribunals and hence do not give
guidance as to what the arbitral tribunal is to do when faced with a

prior national judgment.(1387) The Committee’s Final Report on Res
Judicata, nevertheless, suggests that arbitrators take into account

the recommendations also in this respect.(1388)

The scope of application of the ILA recommendations on res judicata
is limited to arbitral awards, be they partial or final, and, hence, does
not cover provisional awards, awards regarding interim measures or
procedural decisions; the qualification of such arbitral awards and
decisions is governed by the law of the seat where the respective

arbitral award or decision was rendered.(1389)
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Recommendation 3, for instance, provides that:

“an arbitral award has conclusive and preclusive
effects in further arbitral proceedings if:

– it has become final and binding in the country of
origin and there is no impediment to recognition in
the country of the place of the subsequent
arbitration;

– it has decided on or disposed of a claim for relief
which is sought or is being reargued in the further
arbitration proceedings;

– it is based upon a cause of action which is invoked
in the further arbitration proceedings or which forms
the basis for the subsequent arbitral proceedings;
and

– it has been rendered between the same

parties.”(1390)

In summary, the conditions to be met for an arbitral award to have
conclusive and preclusive effect are defined in a four-prong test
comprising, in short, the following elements: finality of the award,
identity of claim or relief sought, identity of cause of action and
identity of parties involved. These elements appear to be of a rather
universal and uncontroversial nature, for which reason they should
also well serve as indicators to convey conclusive and preclusive
effect to final decisions by arbitral tribunals and national courts.

As far as the exact scope of the res judicata effect of the final
decision is concerned, Recommendation 4 provides that the
conclusive and preclusive effect of the arbitral award pertains to, on
the one hand, the determinations and relief contained in the
dispositive part and in the reasoning necessary thereto, and, on the
other hand, to the issues of fact or law which have been debated
between the parties, determined in the arbitral award or at least
incidental in the arbitral tribunal’s determination, and which were

material to the dispositive part of the award.(1391) The ILA
recommendations on res judicata hence endorse an extensive
notion of res judicata which encompasses page "233" both

claim estoppel and the common law concept of issue estoppel.(1392)

Such a broad approach towards the effects of res judicata is
regarded as supporting procedural efficiency and, hence, avoiding
the duplicative and wasteful decision-making regarding already
finally and bindingly adjudicated matters. In Recommendation 5, the
net has been cast even wider:

“An arbitral award has preclusive effects in the further
arbitral proceedings as to a claim, cause of action or
issue of fact or law, which could have been raised, but
was not, in the proceedings resulting in that award,
provided that the raising of any such new claim, cause
of action or new issue of fact or law amounts to

procedural unfairness or abuse.”(1393)

In other words, a party may also be barred from arbitrating new
claims and relief sought if any such arbitration constitutes a

procedural unfairness or is otherwise abusive.(1394) This
recommendation expands the notion of res judicata even further, but
the application of this guideline is left to the sound and reasonable

exercise of the arbitral tribunal’s discretion.(1395) For the sake of
procedural efficiency, the extension of the res judicata effect to
abusive procedural tactics is desirable, but only if it is wisely applied
by the respective adjudicatory bodies with due regard to the specific
circumstances of the case.

Unlike the conclusive effects which may be invoked in subsequent
proceedings at any time permitted under the applicable procedure,
Recommendation 7 holds that the preclusive effect of res judicata
should be raised on a party’s initiative as soon as possible in the

proceedings.(1396) This distinction is based on the ILA’s qualification
of the conclusive effect as being a matter of substance and of the

preclusive effect as pertaining more to procedure.(1397) Arbitrators
are, hence, not bound to observe the res judicata effect of a prior
arbitral award ex officio. Recommendation 7, furthermore, conveys
the view that the conclusive and preclusive effect of arbitral awards
does not form part of public policy and may hence be waived by a

party.(1398) Whether such a view is reconcilable with national case

law on res judicata will be analysed below.(1399)

[2]. Effectiveness of the Exceptio Rei Judicatae

It may be observed that an arbitral tribunal also applies the triple
identity test when determining the res judicata effect of a prior
judgment: “Where there is, cumulatively, identity as regards parties,
subject matter of the dispute petitum, and causa petendi, page
"234" between a prior judgment and a new claim, the new claim is

barred by the principle of res judicata.”(1400)

National court judgments should have the same preclusive effect in

arbitral proceedings as in national court litigation.(1401) Basic
principles of fairness demand that arbitral tribunals, as adjudicatory
bodies principally on par with national courts, should also recognise
the res judicata effect of a final court judgment, even more so since
the parties to both the judgment and the arbitral proceedings are
also bound by the previous judicial determination of their rights and
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duties.(1402) Before portraying the arbitrators’ approach towards the
preclusive effect of a prior court judgment, the relevant law to
determine the scope of the preclusive effect needs to be
established.

[a]. Law Applicable to Determine Res Judicata Effect of Court
Judgments

Since there are no uniform international standards defining the rules
of preclusion to be applied by an international arbitral tribunal – and
absent any party agreement thereto –, arbitrators first need to
establish the applicable law governing the rules of preclusion. It
might not be appropriate for arbitrators to mechanically apply the
preclusion rules as defined by the national law and the courts’ case
law at the arbitral seat, since the parties may have opted for a
neutral situs for the arbitration having no connection whatsoever to

the matter in dispute nor to the parties.(1403)

There are examples of arbitral tribunals having relied exclusively on
the law of the place of arbitration in order to decide whether a court
decision or an arbitral award previously rendered in a different

country should be attributed res judicata effect.(1404) In an ICC case,
likewise, the arbitral tribunal seated in France applied French law to
determine the effect to be given to the defences of res judicata of a
prior Swiss arbitral award; however, it took into account that French
law does not conflict on the issue of res judicata with Swiss law
principles or international arbitral precedents applying both civil law

and common law provisions.(1405) An arbitral tribunal sitting in Paris
vested with the power to decide as ‘amiable compositeur’, however,
held in later ICC proceedings that French law would merely
constitute a source of inspiration to determine the law governing the

res judicata.(1406) There does not seem to be an established
practice among arbitral tribunals as to which law to apply to
determine the res judicata effect of a prior judgment. The ILA
recommendations on res judicata may be consulted as a set of
transnational soft law rules by analogy, but do not have a page
"235" binding character. Nevertheless, arbitrators still tend to lean

on notions of domestic law.(1407)

[b]. Court Judgments’ Preclusive Effect under National
Arbitration Laws and Practice

The German, French and English arbitration laws and practice on
the res judicata effect of prior court judgments on arbitral
proceedings will be referred to first, and second, the Swiss law
approach will be discussed separately.

[i]. German, French and English Law Perspectives

There is no German arbitration known to the author in which the
arbitrators have reasoned on the res judicata effect of a prior court
judgment on the same subject matter and between the same
parties.

An arbitral tribunal seated in France dismissed a claim already ruled

upon under an earlier award.(1408) As regards the English doctrine of
abuse of process, which has recently been introduced into domestic
arbitration by French case law (‘concentration des moyens et des

demandes’),(1409) its applicability in international arbitration has

been refused by an arbitral tribunal seated in France.(1410) It is
argued that, in jurisdictions recognising a division between domestic
and international arbitration rules, which is not the case in England,
the delocalised nature of the rules applicable to international
arbitration does not directly include the principles prevailing in state
court proceedings and in domestic arbitration, such as the doctrine

of the concentration of claims.(1411) On an exceptional basis,
however, – excluding a simple omission of a claim – an international
arbitral tribunal may nevertheless consider applying the abuse of
process doctrine if a claimant knowingly holds back claims capable
of being dealt with by the same arbitral tribunal with the abusive
intention of systematically harming the opponent’s position by
mandating two arbitral tribunals consecutively with the same subject

matter.(1412) It may be assumed that an arbitral tribunal seated in
France would make the same fundamental considerations when
confronted with a previous court judgment.

page "236"

The res judicata effect of a prior US Federal Court judgment was
reviewed by an arbitral tribunal sitting in London under English law;
since the arbitral tribunal found that no arbitration agreement

existed, deciding the res judicata issue became moot.(1413) In a
later decision, the Court of Appeal confirmed that a judgment of a
foreign court can give rise to estoppel by res judicata and that this

principle is routinely applied in arbitration proceedings.(1414) As
regards the res judicata effect of judgments rendered on the merits
by a EU or EFTA court (in disregard of an arbitration agreement), it
has been held by the Court of Appeal in the seminal National
Navigation ruling that such a Brussels-Lugano judgment must be
recognised, not only by the English courts, but also by an arbitral

tribunal applying English law.(1415)

[ii]. Swiss Law Perspective



11/7/2014 Print preview

http://proxy.ppl.nl:2093/CommonUI/print.aspx 124/196

A clear distinctinction as to recognising the preclusive effect of a
previous court judgment is made in Swiss legal doctrine depending
on whether an arbitral tribunal sitting in Switzerland is confronted
with a judgment given by a Swiss, or by a foreign court.

(a). With Domestic Court Decision

If the court having decided on the matter first is located in the same
country as where the arbitral tribunal has its seat, Swiss law has
developed the following solution regarding the court judgment’s res
judicata effect on the arbitral proceedings.

If an arbitral tribunal with its seat in Switzerland is seised with an
identical claim to one that has already been conclusively decided by
a Swiss court between the same parties, the arbitral tribunal seised
second cannot disregard the principle of res judicata and is to

observe the res judicata effect of the earlier court judgment.(1416) The
Swiss court’s adjudication in respect of an arbitration agreement
between the parties is also binding on the arbitral tribunal and,

hence, cannot be reviewed by the arbitral tribunal.(1417)

page "237"

(b). With Foreign Court Decision

In the event that a judgment was given – prior to the commencement
of arbitral proceedings – by a national court outside the jurisdiction
where the arbitral tribunal has its seat, it needs to be examined
whether such a judgment is to first pass the requirements for
recognition before being considered res judicata by the arbitrators.

If seised with an identical claim to one that has already been
decided between the same parties by a foreign court, an arbitral
tribunal with its seat in Switzerland shall declare such a claim
inadmissible, provided that the foreign court judgment may be

recognised in Switzerland.(1418) The relevant conditions for
recognition depend on the jurisdiction in which the foreign judgment
was rendered.

If the judgment was made in the jurisdiction of a contracting state of
the Lugano Convention, Articles 33 to 37 Lugano Convention are
applicable: Article 33(1) Brussels Regulation/Lugano Convention
holds that a judgment given in a contracting state shall be
recognised in another contracting state without any special
procedure being required, i.e. ipso iure. The grounds for refusing
recognition of a judgment under the Lugano Convention are the
following: manifest violation of the recognising state’s public policy,
(1419) failure of service of relevant documents in ex parte

proceedings,(1420) conflict of the foreign judgment with an earlier

judgment in parallel proceedings(1421) or with Regulation/Convention
provisions on consumer contracts, insurance or exclusive

jurisdiction matters.(1422)

The ability for judgments rendered in another jurisdiction to be
recognised in Switzerland must be reviewed – as a preliminary issue

– according to Articles 25 to 27 SPILA.(1423) A foreign decision is
capable of recognition under the SPILA, if the foreign court was
competent to adjudicate on the matter, if the foreign judgment is
final, and if none of the grounds for refusal of recognition can be

invoked successfully.(1424) A foreign judgment will not be recognised
if one of the below listed grounds of refusal applies:

– if the recognition of the decision in Switzerland would clearly be
contrary to Swiss public policy;(1425)

– if a party proves that it was not correctly summoned to appear
before court (either according to the law at its domicile or the law
at its habitual residence), unless the party voluntarily appeared
before court;(1426) page "238"

– if a party proves that the decision was rendered in disregard of
fundamental principles of Swiss procedural law, in particular by
denying that party the right to be heard;(1427)

– if a party demonstrates that proceedings on the matter at hand
have previously been initiated in Switzerland or that the matter
has already been adjudicated on in Switzerland or abroad and
that this decision is capable of recognition in Switzerland.(1428)

Even though Article 186(1bis) SPILA has vacated the Swiss Federal
Supreme Court’s decision in Fomento on the scope of application of
the lis pendens principle on an arbitral tribunal with its seat in
Switzerland, this provision does not impact the binding effect of
foreign judgments on proceedings before an arbitral tribunal with its
seat in Switzerland; hence the res judicata doctrine applies to

arbitral tribunals with their seat in Switzerland.(1429)

[3]. Res Judicata: A Principle of International Public Policy?

As concerns the principle of res judicata, it has been clarified that
this concept pertains to a general principle of law. Can one
conclude, therefore, that the doctrine of res judicata is part of public
policy and should hence be observed by national courts and arbitral
tribunals alike?

If an award is rendered in disregard of a legally binding previous
judgment or another arbitral award, the award may violate public
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policy under German law: where the conflict of the two decisions
relates to the jurisdiction of the arbitral tribunal, i.e. where a court
has previously determined that the arbitral tribunal lacks jurisdiction,

any subsequent arbitral award is contrary to public policy.(1430)

Where the conflict concerns the merits of the award, the conflict

must be obvious to constitute a violation of public policy.(1431) It may
be observed that the fact alone that there exists a prior final decision
on the same subject matter and between the same parties does not
seem to be sufficient for a violation of public policy, but rather the
severity of the conflict between the decisions is the decisive factor.

In one early decision, the Paris Court of Appeal annulled an arbitral
award reasoning that the failure to give preclusive effect to a prior

judgment was contrary to French public policy.(1432) This finding
has, however, not been repeated by recent French case law. The res
judicata effect of a court decision was in a later decision held not to
be part of the rules of international public policy by the Paris Court of

Appeal.(1433) page "239" More precisely, the Paris Court of
Appeal clarified that res judicata rights are of a private nature and do

not enjoy public policy status.(1434) A party to an arbitral award
rendered by a tribunal seated in France challenged the award,
arguing that it ignored the res judicata effect of a previous award
between the same parties and on the same subject matter, and
thereby violated international public policy. The Paris Court of
Appeal held on this application that the party had not shown that the
arbitral award conflicted with a decision capable of enforcement in

France and hence public policy had not been infringed.(1435) It
therefore seems that the res judicata effect of a prior arbitral award,
by itself, is not sufficient to render a later decision contrary to public
policy, but if the decisions on the same subject matter and between
the same parties are irreconcilable, the later decision may be

annulled based on public policy reasons.(1436)

Swiss courts, by contrast, have recognised the principle of res
judicata as pertaining to procedural public policy on several

occasions in the past.(1437) Only recently, the Swiss Federal
Supreme Court, for the first time, annulled an arbitral award ignoring
the conclusive and preclusive nature of an earlier decision based on

the public policy ground.(1438)

Furthermore, English case law has also held that the principle of res

judicata is a rule of public policy.(1439)

page "240"

Based on this analysis, it can be observed that Swiss and English
case law have explicitly confirmed that ignoring the conclusive and
preclusive effect of an earlier final decision is contrary to (procedural)
public policy. French case law seems – in order to declare an
arbitral award contrary to public policy – to require, in addition to the
violation of the res judicata effect, that the decisions (rendered in the
previous and the later proceedings) are in clear conflict with each
other. Under German law, likewise, the res judicata effect combined
with a conflict between the decisions may lead to a violation of

public policy. As discussed above,(1440) Recommendation 7 of the
ILA recommendations on res judicata seems to suggest that the
principle of res judicata does not comprise international public
policy.

The ILA, however, does not protect the behaviour by which a party
systematically takes advantage of contradicting decisions rendered
on the same subject matter between the same parties: the ILA has,

in its Interim Report on Public Policy(1441) , analysed that it
constitutes a violation of public policy if an arbitral award that is
contrary to and inconsistent with a prior judgment of a national court

on the same subject matter is enforced.(1442) This report further
holds that if proceedings are initiated in bad faith and in disregard of
a final and conclusive decision on the same subject matter and
between the same parties, public policy objections might stand a

higher chance of being considered.(1443) In other words, in situations
of manifest abuse of process (i.e. with regard to proceedings that
serve no legitimate purpose), arguments based on general principles
of procedural or substantive law might be heard to prevent evident

injustice.(1444)

In conclusion, even though the courts in the jurisdictions examined
do not pronounce the principle of res judicata as being a public
policy rule to the same extent, they nevertheless recognise the
potential of the res judicata doctrine to take the position of a rule of
public policy, especially when used in a clearly abusive manner or
when combined with a situation of clear conflict between decisions
rendered on the same subject matter and between the same parties.

[4]. Comparative Conclusion

It can be taken as established that the doctrine of res judicata, as
an internationally recognised principle, applies also in the context of

international arbitration.(1445) Hence arbitral tribunals, too, should be

bound by the res judicata effect of a court judgment.(1446) Born
justifies this conclusion in the following words: “The policies of
fairness, efficiency, upholding the integrity of the judicial/arbitral
process and effectuating the page "241" parties’ intentions apply
with essentially equal force in arbitral, as well as judicial,

forums.”(1447)

[a]. Conclusions from the Arbitrators’ View
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The ILA recommendations on res judicata represent an appropriate
set of guidelines and an excellent starting point for the development
of transnational rules on res judicata in the arbitration context, to
which arbitrators may refer when confronted with a conclusive court
judgment rendered prior to the initiation of the arbitration.

Even though national statutory arbitration laws usually do not
contain a duty to observe the res judicata effect of a final court
judgment, arbitrators are, in general, expected to do so in light of the
international acceptance of the principle of res judicata to avoid the
unnecessary duplication of proceedings and to protect the parties’
desire for finality. Arbitrators are, however, also obliged to respect
the preclusive effect of a final court judgment in consideration of their
mandate to issue an enforceable arbitral award: as regards the
conduct of proceedings in clear disregard of a final and valid prior
court judgment or arbitral award given on the same subject matter
and between the same parties, there is good reason to assume that
it is internationally recognised that such proceedings and the
subsequent decision contradicting the earlier decision are contrary
to public policy. Based on these findings, an arbitral tribunal is well
advised to terminate the proceedings (or, in the case of a foreign
judgment, at least to stay the proceedings until the court decision
has been successfully enforced), if a decision has been rendered in
previous proceedings on the same claims, the same legal grounds
and between the same parties, if this decision has become final and
was not rendered in disregard of a valid arbitration agreement or
without the parties having voluntarily appeared in court.

Public policy is not the only ground that may be invoked against an
arbitral award ignoring the res judicata effect of a prior decision.
Basically such an arbitral award might also give rise to challenges of
lack of a valid arbitration agreement, of an ultra vires decision by the

arbitral tribunal or of a violation of due process.(1448)

Arbitrators should, in any case, seriously consider a party’s defence
that the court delivering the prior judgment was not competent to do
so or that the procedure in which the judgment was rendered has

violated the party’s right to be heard.(1449) This page
"242" question becomes even more acute if the arbitral tribunal is
confronted with a court judgment given in a country outside the
jurisdiction where the arbitral tribunal has its seat: the arbitral award
is exposed to the risk of being annulled if the arbitral tribunal ignores
the judgment previously given on the same subject matter and
between the same parties and the judgment is successfully

enforced in the seat country.(1450) If the arbitral tribunal terminates
the arbitration based on the previous court judgment which is
subsequently declared unenforceable the arbitrators might be
reproached for not having fulfilled their mandate. It is therefore
advisable for an arbitral tribunal to review whether the foreign court
judgment is capable of recognition in the country where the arbitral
tribunal has its seat – in analogy to the seat court’s procedure for

recognising a foreign judgment.(1451) A commentator has even
suggested that arbitrators may themselves provoke court control of a
foreign judgment said to have res judicata effect if they have doubts
about the judgment’s recognisability by the courts at the seat of

arbitration.(1452)

It may also be enquired whether an arbitral tribunal is to apply the
extended res judicata effect foreseen by the abuse of process

doctrine originally developed in common law jurisdictions.(1453) The
ILA Recommendation 5 suggests that arbitrators should make use
of this doctrine with great caution. The preclusive effect of a final
judgment regarding claims that have not been raised in the previous
proceedings, but which could have been raised should be treated
with even more restraint where the doctrine of abuse of process is
not an integral part of the law applicable to determine the res
judicata effect. Hence, only where a party has acted evidently
against good faith by initiating arbitral proceedings on an issue it
could have already raised without difficulty in previous court
proceedings, and which it did not hold back for any good reason,
may the arbitrators, for the sake of the integrity of the process,

regard the issue as precluded by the prior judgment.(1454)

[b]. Conclusions from the Parties’ View

Based on the paramount principle of party autonomy characteristic
of arbitration, and the mandate conveyed to the arbitrators by the
parties to render an award regarding certain issues, it seems very
unlikely that it is within an arbitral tribunal’s responsibility to observe
the preclusive effects of a prior court judgment involving the same
legal grounds and claims between the same parties of its own

motion.(1455) This conclusion holds even more weight because the
policy consideration behind res judicata being observed ex officio by
a state judge is to avoid the unnecessary and uneconomic page
"243" duplication of judicial proceedings, a principle that is not
equally relevant in arbitration, which is guided by party autonomy.
(1456) It is submitted, in accordance with ILA Recommendation 7,
that a party opposing the continuance of the arbitral proceedings
must raise the plea of res judicata.

From a procedural perspective, the plea of res judicata should be
raised as soon as possible in arbitral proceedings in order not to
waive a party’s right to invoke the preclusive effect of a prior court
judgment on the arbitral proceedings. The party raising the plea
should plead on the triple identities, and also on the scope and the
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exact contents of the res judicata effect, considering, in particular,
the parties’ common expectations, since it is not always justified
that the preclusive effect is determined solely by the law at the seat
of arbitration. Furthermore, as regards foreign judgments, the party
raising the plea should also show that the foreign decision meets
the requirements for recognition and enforcement under the law
where the arbitral tribunal is seated; if the party initiates recognition
or enforcement proceedings before the courts at the seat of
arbitration for this purpose, the arbitral tribunal’s discretion to refuse
the plea of res judicata for doubts of the decision’s enforceability in
the seat country is considerably limited.

English case law has furthermore shown that where one party
commences arbitral proceedings so as to re-arbitrate matters
already conclusively decided against it by a national court, the
English courts are highly likely to grant an anti-arbitration injunction

against such a party upon application.(1457)

[E]. Summary

The counterpart to the arbitration defence before a national court in
parallel proceedings is the plea of lack of jurisdiction before the
arbitral tribunal. This plea needs to be raised as soon as possible in
the arbitral proceedings in order not to risk waiving the right to object
before the arbitral tribunal. The seemingly strictest time requirement
is again stipulated by the Arbitration Act, since section 31(1)
provides that a party must raise the objection not later than when it
takes the first step in the proceedings to contest the merits of the
case. Based on the internationally accepted principle of
competence-competence in arbitration, the arbitrators are entitled to
deal with jurisdictional objections and to themselves determine
whether the claim is based on a valid arbitration agreement or
whether the issue in question is covered by the agreement to
arbitrate. The arbitral tribunal is free either to issue a preliminary
award on its jurisdiction, or to determine this issue in the final award
on the merits. Both awards accepting the arbitral tribunal’s
jurisdiction, and negative jurisdictional awards, are open to court
control before the national courts at the seat of arbitration. It is,
however, held in German case law that none of the grounds based
on which awards may be challenged (according to § 1059 ZPO) is
available to request the setting aside of an page "244" award by
which the arbitrators have allegedly wrongly declared themselves
incompetent. The arbitral tribunals’ jurisdictional awards have res
judicata effect on the national courts, unless the courts have
overturned the awards when asked to review the arbitrators’
decision.

The chronological priority of court proceedings initiated prior to
arbitral proceedings (on the same subject matter and between the
same parties) does not, in general, give rise to arbitrators staying
arbitral proceedings. It is, furthermore, doubtful that it is, in principle,
adequate to apply the principle of litispendence in the context of
arbitration. The ILA recommendations on lis pendens, likewise, do
not establish an obligation on the arbitrators to stay the proceedings
if seised second to a national court, but emphasise the importance
of preserving the arbitral tribunal’s competence-competence. The
national arbitration laws examined have not opted for a lis pendens
rule binding an arbitral tribunal, either: arbitral tribunals seated in
France seem to give preferential force to the existence of a valid
arbitration agreement ousting the jurisdiction of a national court even
if seised prior to the arbitral tribunal. And under the German, Swiss
and English statutory arbitration laws, it is explicitly held that arbitral
proceedings may or should continue while proceedings dealing with
the same relief, based on the same legal grounds, and between the
same parties are pending before a national court.

Unless explicitly excluded by the parties, arbitrators are generally,
upon request of a party, empowered to issue anti-suit injunctions
based on their competence to grant interim relief. An arbitral tribunal
has discretion as to whether to do so in the form of a procedural
order or an arbitral award. An injunction’s effectiveness, however, is
fully dependent on its enforcement by national courts in case of non-
compliance by the enjoined party, since the arbitrators do not have
coercive power. That is exactly the order’s weakness: in
jurisdictions familiar with anti-suit injunctions, the courts might
assist the arbitrators in having the order enforced; jurisdictions that
do not recognise anti-suit orders, however, will most likely be
reluctant to help enforce such measures. In addition, the
enforcement of anti-suit injunctions issued by arbitrators is called
into question by the ECJ’s ruling in West Tankers, since they also
have the effect of interfering with the Member State courts’
determination of their jurisdiction. Consequently, an anti-suit
injunction’s effectiveness should be considered closely on a case-
by-case basis by the requesting party and the arbitrators alike in
order to avoid a waste of cost and time.

Even if the national statutory arbitration laws do not provide so
explicitly, it is generally recognised that arbitral tribunals should also
observe the res judicata effect of a prior court judgment having dealt
with the same claims, based on the same legal grounds, and
between the same parties as the pending arbitral proceedings,
provided that the court judgment is capable of being recognised by
the courts at the seat of arbitration. Swiss and English case law
have even declared the principle of res judicata to pertain to public
policy. There is, however, an uncertainty regarding the law
applicable to the determination of a judgment’s preclusive effect.
Practice shows that arbitral tribunals often turn to the law at the
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place of arbitration, even though the links to the lex arbitri are often
weak and random. Furthermore, the ILA has set up
recommendations representing useful guidelines for arbitrators, and
an attempt to page "245" formulate transnational rules when it
comes to the res judicata effect of prior arbitral awards; it is
submitted that these recommendations also provide useful guidance
on the handling of prior court judgments. A party that is able to
demonstrate, as soon as possible in the arbitration, the triple
identities between the prior court judgment and the arbitral
proceedings, and the judgment’s recognisability by the courts at the
place of arbitration with the legitimate intention of avoiding conflicting
decisions and the unnecessary duplication of proceedings, stands a
high chance of successfully bringing the arbitration to an end.
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1 CLC 424 (CA); Joseph, para. 12.94.
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877   Huber, § 1032 para. 49; Voit, § 1032 para. 12; Bayerisches
Oberstes Landgericht, 7 October 2002 (4 Z SchH 8/02) (2003)
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904   Cf Huber, § 1032 para. 41; concurring in Swiss doctrine: Müller
(Zuständigkeit des Schiedsgerichts), 144 f.
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Bucher, para. 130.
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959   Born, 2886; cf Art. 1351 French Civil Code;
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964   Cf Berger/Kellerhals, para. 1507.
965   Born, 2886, 2909; Arts 480 et 455 CPC; Vidal, para. 357;
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972   Barnett, para. 4.20 with references to case law.
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Zeiss Stiftung v Rayner and Keeler Ltd and Others [1967] AC 853
(HL) 918, 967.
977   Hartley (2009), 376.
978   Cf de Ly/Sheppard (Interim Report on Res Judicata), 43.
979   de Ly/Sheppard (Interim Report on Res Judicata), 43; cf Hau,
72 f.; Barnett, paras 1.41; Handley, paras 19.01 ff.
980   Barnett, para. 1.44 with references to case law.
981   Barnett, para. 4.28.
982   Barnett, para. 1.44.
983   Handley, para. 20.03. For detailed comments to the statutory
response to the non-merger rule cf: Barnett, paras 4.29 ff.
984   Barnett, para. 4.28 ff., 9.07.
985   Barnett, para. 1.46.
986   Cf de Ly/Sheppard (Interim Report on Res Judicata), 43.
987   de Ly/Sheppard (Interim Report on Res Judicata), 43.
988   Henderson v Henderson [1843] 3 Hare 100; cf Barnett, paras
6.11 ff.; Handley, paras 26.03 f.
989   Veeder (2003), 74.
990   Johnson v Gore Wood & Co [2002] 2 AC 1 (HL) 4 ff.
991   de Ly/Sheppard (Interim Report on Res Judicata), 43; Veeder
(2003), 74 f.; cf Barnett, para. 1.46; Brisbane City Council and Myer
Shopping Centres Pty Ltd v Attorney-General for Queensland [1979]
AC 411 (PC) 425; Talbot v Berkshire County Council [1994] QB 290
(CA) 296 ff.; cf for further case references Barnett, para. 1.46.
992   Barnett, para. 6.132; cf for a detailed discussion Barnett, paras
6.133 ff.
993   Cf Barnett, para. 6.190.
994   Hanotiau (2003), 51; de Ly/Sheppard (Interim Report on Res
Judicata), 36, 55; cf Kremslehner, 129; Shany, 171; Born, 2881;
Walters, 656 f.
995   The legislative history ot Art. 35 UNCITRAL Model Law reveals
that it was suggested to add the words “between the parties” after
the word “binding” in order to help convey the concept of res
judicata; the Working Group, however, declined to adopt the
Secretariat’s suggestion (Holtzmann/Neuhaus, 1010).
996   Born, 2889 ff., 2894 f.
997   Radicati di Brozolo, 132; cf Born, 2910 f.
998   Cf Brekoulakis/Shore, 650.
999   Born, 2912 f.
1000   Radicati di Brozolo, 134.
1001   Born, 2912. The focus should not be any different when
analysing the preclusion principles applied by arbitral tribunals to
prior final court judgments (cf Born, 2918 f.).
1002   de Ly/Sheppard (Interim Report on Res Judicata), 49.
1003   Cf Born, 2894 f.; Geimer (Zöller), § 1055 para. 1; Saenger, §
1055 para. 6; Münch (2013), § 1055 para. 14.
1004   von Schlabrendorff/Sessler, § 1055 para. 23; Saenger, § 1055
para. 5; Reichold, § 1055 para. 2; cf
Baumbach/Lauterbach/Albers/Hartmann, § 1055 para. 4; Münch
(2013), § 1055 paras 8, 12; Schlosser (2002), § 1055 para. 5.
Disagreeing: Voit, § 1055 para. 5; Schwab/Walter, Kapitel 21 para.
6; Geimer (Zöller), § 1055 para. 8.
1005   von Schlabrendorff/Sessler, § 1055 para. 24; Saenger, § 1055
para. 9; Münch (2013), § 1055 para. 28; cf
Baumbach/Lauterbach/Albers/Hartmann, § 1055 para. 4; Schlosser
(2002), § 1055 para. 4; Geimer (Zöller), § 1055 para. 10.
Disagreeing: Schwab/Walter, Kapitel 21 para. 7.
1006   von Schlabrendorff/Sessler, § 1055 paras 5, 29; Saenger, §
1055 para. 10; cf Geimer (Zöller), § 1055 para. 14; Münch (2013), §
1055 para. 11; Voit, § 1055 para. 3.
1007   von Schlabrendorff/Sessler, § 1055 para. 29; cf Geimer (Zöller),
§ 1059 para. 17; Schlosser (2002), § 1059 para. 7.
1008   This provision finds application to international arbitral awards
by Art. 1506(4) CPC. For references to case law cf: Cadiet, Art.
1476 para. 1.
1009   Bensaude (2010), 892; Delvolvé/Pointon/Rouche, para. 349; cf
for cases in which the French Supreme Court vacated a lower court
judgment for failure to respect the res judicata effect of a previous
arbitral award: Lafargue c Société Prodim, Cour de Cassation, 5
March 2009 (2009) Revue de l’Arbitrage 239 f.; Consorts Castagnos
c Société Prodim, Cour de Cassation, 2 July 2009 (2009) Revue de
l’Arbitrage 655 f.
1010   Gaillard/Savage, para. 1419.
1011   Decision in Césaréo of 7 July 2006 as cited in: Loquin, 202 ff.;
Vidal, para. 359; Debourg (2012), para. 542.
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et A Distritbution c Prodim, Cour de Cassation, 28 May 2008 (2008)
Revue de l’Arbitrage 461-472, 463 with a note by Laura Weiller); on
remand Prodim c G et A Distribution, Cour d’Appel de Paris,
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Société Carrefour c Société Codis Aquitaine et autre, Cour de
Cassation, 12 April 2012 (2013) Revue de l’Arbitrage 121-128 with a
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(2012), para. 543; Radicati di Brozolo, 135; Debourg (2011), 979 f.
with further references to case law.
1013   Cf Vidal, para. 360.
1014   See for detailed comments Chapter 3, §3.01[E][1][b][iv] above.
1015   Cf Vidal, paras 361 ff.; Loquin, 215 ff.; Debourg (2012), paras
562 ff.
1016   Vidal, para. 366; cf Mayer (2011), 418, 421.
1017   “Le principe de concentration des moyens qui fait obligation à
la partie qui saisit le tribunal arbitral de regrouper ses demandes au
titre d’un même contrat dans une seule et même instance, est
inapplicable dans l’ordre international.” (Somercom Sarl c TND Gida
Ve Temizlik  Mad Dagtim A.S. Sarl, Cour d’Appel de Paris, 5 May
2011 (2011) Revue de l’Arbitrage 1093); Debourg (2011), 980.
1018   Bensaude (2010), 892.
1019   Delvolvé/Pointon/Rouche, para. 349.
1020   Berger/Kellerhals, para. 1513a; Swiss Federal Supreme Court
Decision 128 III 191 consideration 4a; Rüede/Hadenfeldt (1993), 309;
Müller (Zuständigkeit des Schiedsgerichts), 117.
1021   Art. 59(2)(e) in connection with Art. 60 CCP; cf
Spühler/Dolge/Gehri, 7. Kapitel para. 218; Gehri, Art. 59 para. 18.
1022   Sutton/Gill/Gearing, para. 6-008.
1023   Cf Born, 2904 fn 118.
1024   Doe d Davy v Haddon [1783] 3 Doug KB 310 (KB); Commings
v Heard [1869] LR 4 QB 669, 672; Fidelitas Shipping Co Ltd v V/O
Exportchleb [1966] 1 QB 630 (CA); Charles M Willie & Co (Shipping)
Ltd v Ocean Laser Shipping Ltd (“The Smaro”) [1999] CLC 301
(Comm); Associated Electric and Gas Insurance Services Ltd
(Aegis) v European Reinsurance Co of Zurich (European Re) [2003]
UKPC II, [2003] 1 WLR 1041 (PC) para. 15; Peoples’ Insurance
Company of China, Hebei Branch, China National Feeding Stuff
Import/Export Corporation v The Vysanthi Shipping Company Ltd
[2003] EWHC 1655 (Comm).
1025   Commings v Heard [1869] LR 4 QB 669.
1026   Commings v Heard [1869] LR 4 QB 669, 672 f.
1027   Commings v Heard [1869] LR 4 QB 669, 673.
1028   Fidelitas Shipping Co Ltd v V/O Exportchleb [1966] 1 QB 630
(CA).
1029   Fidelitas Shipping Co Ltd v V/O Exportchleb [1966] 1 QB 630
(CA) 643; relying on an earlier award to found a plea of issue
estoppel in later arbitral proceedings was also approved by English
case law: Associated Electric and Gas Insurance Services Ltd
(Aegis) v European Reinsurance Co of Zurich (European Re) [2003]
UKPC II, [2003] 1 WLR 1041 (PC); Beeley/Seriki, 112. The
establishment of issue estoppel was, however, denied in Svenska
Petroleum Exploration AB v Government of the Republic of
Lithuania, AB Geonafta, since the judge was of the opinion that the
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issue ([2005] EWHC 9 (Comm), 2005 WL 62239 (Comm) para. 38;
Beeley/Seriki, 113).
1030   Sutton/Gill/Gearing, para. 6-176.
1031   Cf de Ly/Sheppard (Interim Report on Res Judicata), 46;
Veeder (2003), 75. Handley, however, holds that the principle of
former recovery extends to awards rendered by competent tribunals
(Handley, para. 19.01).
1032   Fidelitas Shipping Co Ltd v V/O Exportchleb [1966] 1 QB 630
(CA) 640, where Lord Denning MR held that: “The rule then is that
each party must use reasonable diligence to bring forward every
point which he thinks would help him. If he omits to raise any
particular point, from negligence, inadvertence, or even accident
(which would or might have decided the issue in his favour), he may
find himself shut out from raising that point again, at any rate in any
case where the self-same issue arises in the same or subsequent
proceedings. But this again is not an inflexible rule. It can be
departed from in special circumstances […]. Like principles apply to
arbitration.” cf also Arnold and Others v National Westminster Bank
plc [1991] 2 AC 93.
1033   Associated Electric and Gas Insurance Services Ltd (Aegis) v
European Reinsurance Co of Zurich (European Re) [2003] UKPC II,
[2003] 1 WLR 1041 (PC) para. 16: after holding that a decision by
the arbitrators also binds the parties to the dispute, the court stated
with regard to the doctrine of abuse of process: “For the sake of
completeness, it should be added that the use in later distinct
proceedings of the Henderson v Henderson (1843) 3 Hare 100
principle may fall on the other side of the line since that principle
relates to issues that might have been raised but were not and
therefore depends not upon matters of decision but upon matters
which might have been decided but were not.”; cf Veeder (2003), 75.
In Nomihold Securities Inc v Mobile Telesystems Finance SA, it
was held that there was no relevant difference between the ambit of
the powers available to tribunals to dispose of claims and the power
that a court would have to dispose of complaints on the basis of
argument such as re-arbitration complaints including the principle in
Henderson v Henderson ([2012] EWHC 130 (Comm), para. 44); cf
Lacoste, 372.
1034   Cf Mustill/Boyd, 412 f.; Veeder (2003), 74 f.; de Ly/Sheppard
(Interim Report on Res Judicata), 46.
1035   Cf Born, 2893 f., 2906.
1036   von Schlabrendorff/Sessler, § 1055 para. 3; cf
Baumbach/Lauterbach/Albers/Hartmann, § 1055 para. 2; Schlosser
(2002), § 1055 para. 1; Münch (2013), § 1055 para. 4; Geimer
(Zöller), § 1055 para. 5.
1037   See references made in fn 1004 above.
1038   Debourg (2012), para. 500.
1039   Berger/Kellerhals, para. 1511; cf Swiss Federal Supreme
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Court Decision 128 III 191 consideration 4a; Liatowitsch, 69 f.;
Müller (Zuständigkeit des Schiedsgerichts), 116 f.
1040   Cf Liatowitsch, 70.
1041   Cf Liatowitsch, 96 ff.
1042   Fidelitas Shipping Co Ltd v V/O Exportchleb [1966] 1 QB 630
(CA).
1043   Art. 1(2)(d) Brussels Regulation/Lugano Convention; cf Collins
(Dicey, Morris & Collins), para. 16-164.
1044   von Schlabrendorff/Sessler, § 1055 para. 30; cf
Baumbach/Lauterbach/Albers/Hartmann, § 1055 para. 2; Münch
(2013), § 1061 para. 3; Voit, § 1061 para. 1.
1045   § 1061(1) ZPO; von Schlabrendorff/Sessler, § 1055 para. 30; cf
Schlosser (2002), § 1055 para. 25; Voit, § 1061 para. 2.
1046   Cf Geimer (Zöller), § 1055 para. 15.
1047   Art. 1514 CPC; Debourg (2012), para. 500; cf Pinna, para. 27
(707).
1048   Berger/Kellerhals, para. 1511a.
1049   Swiss Federal Supreme Court Decision 4A_508/2010
consideration 3.2.
1050   Swiss Federal Supreme Court Decision 4A_508/2010
consideration 3.3.
1051   Swiss Federal Supreme Court Decision 4A_508/2010
consideration 3.3.
1052   Collins (Dicey, Morris & Collins), para. 16R-103 with references
to case law.
1053   Collins (Dicey, Morris & Collins), para. 16R-122 with references
to case law.
1054   Cf also Collins (Dicey, Morris & Collins), paras 16R-136 ff.
1055   Born, 2889.
1056   Cf Born, 2886 f.
1057   Cf Hanotiau (2003), 49 declaring in general (not limited to a
civil law notion) that res judicata applies to the dispositive part of the
arbitral award only.
1058   As provided for in several institutional arbitration rules: Art. 35
ICC Rules, Arts 36 and 37 Swiss Rules, Art. 27 LCIA Rules.
1059   Art. V(1) European Convention.
1060   For instance: Art. 23 UNCITRAL Arbitration Rules, Art. 21
Swiss Rules, Art. 23 LCIA Rules.
1061   Delvolvé/Pointon/Rouche, para. 173; Gaillard/Savage, para.
655.
1062   Section 30(1) Arbitration Act.
1063   Huber, § 1040 para. 24; Born, 835 f.; Müller (Zuständigkeit des
Schiedsgerichts), 128; Furrer/Girsberger/Schramm, Art. 182-186
para. 30; Liatowitsch 35; Kaufmann-Kohler/Rigozzi, para. 426;
Schott/Courvoisier, Art. 186 para. 89.
1064   Cf § 1032(1) ZPO.
1065   § 1040(2) sentence 2 ZPO.
1066   § 1040(2) sentence 3 ZPO.
1067   § 1040(2) sentence 4 ZPO.
1068   Huber, § 1040 para. 15; cf Voit, § 1040 para. 7.
1069   Huber, § 1040 para. 18 with further references; cf Lachmann,
para. 706; Münch (2013), § 1040 para. 45.
1070   Saenger, § 1040 para. 7.
1071   Poudret/Besson, para. 471 fn 73 with references to case law.
1072   Swiss Federal Supreme Court Decision 128 III 50
consideration 2c.aa; Swiss Federal Supreme Court Decision 120 II
155 consideration 3b.bb; Berger/Kellerhals, para. 577.
1073   Kaufmann-Kohler/Rigozzi, paras 424 f.
1074   Schott/Courvoisier, Art. 186 para. 103; Heini, Art. 186 para.
11.
1075   Swiss Federal Supreme Court Decision 120 II 155
consideration 3b.bb; Müller (Swiss case law), 199;
Berger/Kellerhals, para. 682.
1076   Berger/Kellerhals, paras 630 ff.; Schott/Courvoisier, Art. 186
paras 92 f.
1077   Section 31(1) Arbitration Act.
1078   Section 31(2) Arbitration Act.
1079   Tweeddale/Tweeddale, para. 24.30.
1080   Section 31(1) Arbitration Act in connection with Art. 16(2)
UNCITRAL Model Law.
1081   Cf Tweeddale/Tweeddale, para. 24.32;
Harris/Planterose/Tecks, para. 31D.
1082   Cf Aeberli, 261; Sheppard, 766; Joseph, para. 13.44.
1083   Section 31(3) Arbitration Act.
1084   Aeberli, 264.
1085   Tweeddale/Tweeddale, para. 24.34.
1086   Merkin/Flannery, 79; cf for the discussion of the relationship
between sections 31 and 73(1) Arbitration Act: Aeberli, 263 f.
1087   Merkin/Flannery, 79.
1088   Athletic Union of Constantinople v National Basketball
Association and Others [2002] 1 Lloyd’s Rep 305 (Comm) 311
(paras 24 ff.); cf Tweeddale/Tweeddale, para. 24.29.
1089   Blackaby/Partasides/Redfern/Hunter, para. 5.114; cf
Poudret/Besson, para. 474; Lew/Mistelis/Kröll, paras 14-23 f.;
Harbst, 30; Müller (Zuständigkeit des Schiedsgerichts), 149;
Berger/Kellerhals, para. 658.
1090   Art. 186(3) SPILA; Liatowitsch, 34 f.; Lew/Mistelis/Kröll, para.
14-25.
1091   Lew/Mistelis/Kröll, para. 14-24; Huber, § 1040 para. 27;
Harbst, 30; Sanders (1999), 179; Berger/Kellerhals, para. 657.
1092   Blackaby/Partasides/Redfern/Hunter, para. 5.116.
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1093   Berger/Kellerhals, para. 659; Schott/Courvoisier, Art. 186 para.
121.
1094   Poudret/Besson, para. 475.
1095   Huber, § 1040 para. 27; Saenger, § 1040 para. 11.
1096   Huber, § 1040 para. 29; Harbst, 29 f.
1097   Huber, § 1040 para. 26; Münch (2013), § 1040 para. 51;
Bundesgerichtshof, 13 January 2005 (III ZR 265/03) (2005)
SchiedsVZ 95-100, in particular 96 f.
1098   Vidal, para. 85.
1099   Müller (Swiss case law), 201; Ahrendt, 60; Liatowitsch, 34 f.;
Kaufmann-Kohler/Rigozzi, para. 429; Schott/Courvoisier, Art. 186
para. 118.
1100   Berger/Kellerhals, para. 651; Schott/Courvoisier, Art. 186 para.
119.
1101   Art. 186(1bis) SPILA.
1102   In favour of the admissibility of challenge proceedings based
on the equal treatment of the parties: Berger/Kellerhals, para. 951k.
Disagreeing: Besson (2007), 74 arguing that since the assessment
of the serious reasons is within the discretion of the arbitrators a
challenge should not be available; cf for further references Swiss
Federal Supreme Court Decision 4A_428/2011 consideration 5.1.1.
1103   Swiss Federal Supreme Court Decision 136 III 597
consideration 4.2.
1104   Section 31(4) Arbitration Act; cf Merkin/Flannery, 153.
1105   AOOT Kalmneft v Glencore International AG & Anor. [2001]
CLC 1805 (Comm); Aeberli, 265; Harris/Planterose/Tecks, para.
31E.
1106   Section 31(4) Arbitration Act.
1107   Art. 16(3) UNCITRAL Model Law; cf for a discussion of the
strengths and weaknesses of Art. 16(3) UNCITRAL Model Law:
Pavić, 387-410.
1108   Cf Sanders (1999), 178 f.
1109   § 1040(3) ZPO in connection with § 1062(1)(2) ZPO.
1110   Huber, § 1040 para. 32; cf Voit, § 1040 para. 11; cf Geimer
(Zöller), § 1040 para. 11.
1111   Huber, § 1040 para. 45; Saenger, § 1040 para. 14.
1112   § 1065(1) ZPO; Harbst, 39; Lionnet/Lionnet, 194.
1113   Becker/Schartl, § 1065 para. 4; Harbst, 39.
1114   Cf Gaillard (2009), para. 6.33; Delvolvé/Pointon/Rouche, para.
173; Vidal, para. 87.
1115   Vidal, para. 87 with references to case law.
1116   Art. 1519(2) CPC.
1117   Art. 1522(1) CPC; Vidal, paras 735, 745.
1118   In spite of such an express agreement, the parties may,
nevertheless, appeal within a month against the exequatur order on
one of the five grounds for which the “recours en annulation” is
available under Art. 1520 CPC (Art. 1522(2) CPC).
1119   Art. 190(2)(b) SPILA in connection with Arts 92(1) and 100(1)
of the Swiss Law on the Swiss Federal Supreme Court of 17 June
2005 (SR 173.110); cf Berger/Kellerhals, para. 682;
Schott/Courvoisier, Art. 186 para. 125.
1120   Berger/Kellerhals, para. 608.
1121   Müller (Swiss case law), 202.
1122   Poudret/Besson, para. 457; Born, 907; Schott/Courvoisier, Art.
186 paras 125 f.; Ahrendt, 69 f.; with critical remarks Müller
(Zuständigkeit des Schiedsgerichts), 136 ff.
1123   Müller (Zuständigkeit des Schiedsgerichts), 139;
Walter/Bosch/Brönnimann, 259 f.
1124   Art. 192(2) SPILA; Berger/Kellerhals, para. 608.
1125   Section 30(2) Arbitration Act.
1126   Sections 31, 66(3) and 67 Arbitration Act; Shine, 221;
Merkin/Flannery, 152; Aeberli, 265; Joseph, para. 13.49.
1127   Section 67(1)(a), (b) Arbitration Act; Tweeddale/Tweeddale,
para. 24.23; Harbst, 39.
1128   Section 67(1) in connection with section 70(2) Arbitration Act.
1129   Section 67(1) in connection with section 70(3) Arbitration Act.
1130   Section 67(4) Arbitration Act; Joseph, para. 13.52.
1131   Section 73(2) in connection with section 66(3) Arbitration Act;
cf for a discussion of the relationship between sections 67 and 73(2)
Arbitration Act: Aeberli, 270 f.
1132   Section 67 and 4(1) in connection with Schedule 1 Arbitration
Act.
1133   LG Caltex Gas Co Ltd and Another v China National Petroleum
Corpn and Another [2001] EWCA Civ 788 (CA), [2001] 1 WLR 1892
(CA) 1897; cf Kröll (2004), 55; Harris/Planterose/Tecks, para. 67B;
Harbst, 31 f.
1134   LG Caltex Gas Co Ltd and Another v China National Petroleum
Corpn and Another [2001] EWCA Civ 788 (CA), [2001] 1 WLR 1892
(CA) 1905, per Lord Phillips of Worth Matravers MR: “Section 67(1)
(a) entitles a party to challenge an award of an arbitrator as to his
substantive jurisdiction. However, if it is shown that the award is
made under a separate agreement that he should rule on that
matter, the challenge will fail.” For further references cf:
Tweeddale/Tweeddale, para. 24.23.
1135   von Schlabrendorff/Sessler, § 1055 para. 13; Voit, § 1032 para.
8, § 1040 para. 13; Geimer (Zöller), § 1040 paras 11 f.; Schlosser
(2002), § 1040 para. 12.
1136   Cf von Schlabrendorff/Sessler, § 1055 para. 30; Münch (2013),
§ 1061 para. 3; Voit, § 1061 para. 1.
1137   Voit, § 1040 para. 12; Geimer (Zöller), § 1032 para. 14; cf
Huber, § 1040 para. 36; Haas, 207 ff. Haas furthermore holds that
after the time limit for initiating setting aside proceedgins has
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expired, an action for a declaration that the arbitral award is null and
void may be filed (Haas, 209).
1138   Münch (2013), § 1059 para. 45; Schroeter, 295 f.
1139   Voit, § 1040 para. 12, § 1032 para. 15; Huber, § 1040 para.
40; cf Haas, 202, 207 ff.
1140   Cf Huber, § 1040 para. 41.
1141   Cf Huber, § 1040 para. 42.
1142   Geimer (Zöller), § 1032 para. 13; Oberlandesgericht Dresden,
26 July 2012 (3 Sch 1/12), reported in Kröll (2013), 191;
Bundesgerichtshof, 19 September 2013 (III ZB 37/12) (2013)
SchiesVZ 333-334, 334.
1143   Cf Geimer (Zöller), § 1055 para. 3.
1144   Cf Vidal, paras 356, 710; Poudret/Besson, para. 475;
Gaillard/Savage, para. 1419; Hascher (2001), 18 ff.
1145   Delvolvé/Pointon/Rouche, para. 349; Lardenois c Société
Journal l’Union, Cour de Cassation, 19 March 1981 (1982) Revue de
l’Arbitrage 44-46.
1146   Swiss Federal Supreme Court Decision 117 Ia 166
consideration 5a; Heini, Art. 190 para. 2; Wenger, Art. 186 para. 8;
Rüede/Hadenfeldt (1993), 309 ff.
1147   Berger/Kellerhals, para. 678; Schott/Courvoisier, Art. 186 para.
48; Liatowitsch, 73 f.
1148   Berger/Kellerhals, para. 678; Schott/Courvoisier, Art. 186 para.
47.
1149   Liatowitsch, 69 f.; Rüede/Hadenfeldt (1993), 309 ff.; Müller
(Zuständigkeit des Schiedsgerichts), 116 f.; Schott/Courvoisier, Art.
186 para. 48.
1150   Merkin/Flannery, 80.
1151   Section 58(1) Arbitration Act; cf Poudret/Besson, para. 475.
1152   Doe d Davy v Haddon [1783] 3 Doug KB 310 (KB); Commings
v Heard [1869] LR 4 QB 669, 672; Fidelitas Shipping Co Ltd v V/O
Exportchleb [1966] 1 QB 630 (CA); Associated Electric and Gas
Insurance Services Ltd (Aegis) v European Reinsurance Co of
Zurich (European Re) [2003] UKPC II, [2003] 1 WLR 1041 (PC)
para. 15; Peoples’ Insurance Company of China, Hebei Branch,
China National Feeding Stuff Import/Export Corporation v The
Vysanthi Shipping Company Ltd [2003] EWHC 1655 (Comm); see
for a detailed discussion Chapter 3, §3.01[E][2] above.
1153   Dallah Real Estate & Tourism Holding Co v Ministry of
Religious Affairs of the Government of Pak istan [2010] UKSC 46
(SC), [2011] 1 AC 763 (SC) 837 (para. 104) per Lord Collins of
Mapesbury JSC: “It follows that the English court is entitled (and
indeed bound) to revisit the question of the tribunal’s decision on
jurisdiction if the party resisting enforcement seeks to prove that
there was no arbitration agreement binding upon it under the law of
the country where the award was made.” For further comments cf:
Grierson/Taok, 413.
1154   Sanders (2004), 98; cf also Holtzmann/Neuhaus, 486 f.; Kröll
(2004), 60 f. Also only providing for the challenge of awards in which
arbitrators accept jurisdiction: Art. 1052(4)/(5) of the Dutch Code of
Civil Procedure (if the tribunal declares that it has no jurisdiction the
competence of the national courts revives), § 1040(3) ZPO.
1155   Born, 895.
1156   Bundesgerichtshof, 6 June 2002 (III ZB 44/01) (2003)
SchiedsVZ 39-43, 39 f. with a note by Joachim Münch; cf Born, 897
f.
1157   Bundesgerichtshof, 6 June 2002 (III ZB 44/01) (2003)
SchiedsVZ 39-43, 40 with a note by Joachim Münch; Kröll (2004),
57; confirmed in Oberlandesgericht Frankfurt am Main, 17 January
2013 (26 Sch 24/12) (2013) SchiedsVZ 341-344, 343.
1158   Kröll (2004), 57 f.; Oberlandesgericht Frankfurt am Main, 17
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4; cf Berger/Kellerhals, para. 674; Ahrendt, 65 f.; Müller
(Zuständigkeit des Schiedsgerichts), 142; Kaufmann-Kohler/Rigozzi,
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1283   Cf Mosimann, 103 f.; Moloo, 682 f. Examples of institutional
rules granting the arbitrators broad discretion to issue interim
measures: Art. 28(1) ICC Rules, Art. 26(1) Swiss Rules, Art. 25.1(c)
LCIA Rules.
1284   Art. 17(2)(b) UNCITRAL Model Law: “An interim measure is
any temporary measure, whether in the form of an award or in
another form, by which, at any time prior to the issuance of the
award by which the dispute is finally decided, the arbitral tribunal
orders a party to take action that would prevent, or refrain from
tak ing action that is likely to cause, current or imminent harm or
prejudice to the arbitral process itself.” Mosimann interprets the
non-amended 1985 version of Art. 17 UNCITRAL Model Law as also
empowering the arbitral tribunal to issue anti-suit injunctions
(Mosimann, 108 f.).



11/7/2014 Print preview

http://proxy.ppl.nl:2093/CommonUI/print.aspx 152/196

1285   Gaillard (2007), 261; cf Mosimann, 108; Joseph, para. 12.154.
1286   Cf Kreindler/Schäfer, § 1041 para. 21.
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Jarrosson/Pellerin, 34.
1347   Cf Mosimann, 138.
1348   Lévy (2005), 128; cf for example Art. 183(2) SPILA, section
42(1) Arbitration Act, § 1041(2) ZPO.
1349   Art. 183(2) SPILA; cf Mosimann, 139. German arbitration law
knows the same principle provided in § 1041(2) ZPO: an issue
ordered by the arbitral tribunal may be recast by the court requested
to enforce the measure in order to translate the tribunal’s order into
orders available in the enforcement system prevailing in German civil
procedural law (Kreindler/Schäfer, § 1041 para. 22).
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Since both national courts and arbitral tribunals are equally in
charge of determining their own jurisdiction based on the principle of
competence-competence, situations where a national court and an
arbitral tribunal are both seised in parallel may eventuate. The
analysis in this book was limited to situations where the same
claim, based on identical legal grounds, and between the same
parties is subject to proceedings simultaneously or consecutively
pending before a national court and an arbitral tribunal. In such
situations, parties have different pleas and actions at their disposal,
either to challenge the arbitral tribunal's jurisdiction or to insist on
the arbitration agreement's validity and, hence, to contest the
national courts' intervention. This study has sought to show the
admissibility and the strengths and weaknesses of these pleas and
actions in a European context. The considerations on this subject
have revealed substantial differences in the statutory arbitration laws
and the national case law, in particular as regards England as a
common law country as opposed to the civil law countries of
Germany, France and Switzerland. An awareness of these
differences is fundamental. Conventions to be directly applied by the
Member States of the EU and within the EFTA zone, and the ECJ's
case law, must also be given due respect, as the Brussels
Regulation and the Lugano Convention, as well as the ECJ's West
Tankers ruling, for instance, show. Parallel proceedings pending
before a national court and an arbitral tribunal demonstrate how
important a smooth interaction between the state courts and an
arbitral tribunal seated in that state is so that such a system cannot
be abused by a party intending to delay the proceedings.

In this final chapter, the effects that parallel proceedings may have
will be summarised first. Secondly, the characteristics of the pleas
and actions which are at a party's disposal in situations of parallel
proceedings before national courts and arbitral tribunals will be
summarised and an evaluation of these pleas and actions will be
attempted with special regard to their effectiveness and
enforceability in the jurisdictions examined. In order to place the
pleas and actions depicted in this study in a specific practical
context, their benefits and shortcomings will also be summarised in
four scenarios of parallel proceedings.

page "247"

§4.01. Effects of Parallel Proceedings

The following concerns represent the possible effects that parallel
proceedings may have, on the one hand, ensuing from the parties'
and their counsels' perspective of having to deal with the burden of
simultaneously pleading before two courts, and, on the other hand,
as regards the systemic effects.

[A]. Party-Related Concerns

Parallel proceedings are bound to cause delay: the parties need to
present their arguments before multiple fora; several evidentiary
hearings need to be held, at times even in different jurisdictions;
(1458) parties have different possibilities to raise objections or to
otherwise oppose the concurrently pending court and arbitral
proceedings. These aspects of parallel proceedings also raise the
costs of the litigation or the arbitration. In respect of expert opinions
and the hearing of witnesses too, parties will be able to substantially
reduce the costs of proceedings by having just one proceeding

instead of separate ones.(1459)

From an organisational standpoint, the parties need to coordinate
the availability of the documents necessary to prove their case if
they plead in parallel proceedings. The defence before multiple fora
might thus also cause logistical problems, as well as imposing
resource constraints on a party's ability to prepare properly for all

the different sets of proceedings.(1460) The multiple use of evidence
that was gained initially for a single purpose can be problematic, in

particular with regard to the questioning of witnesses;(1461) the risk
of a witness giving contradictory testimony when being questioned in
different fora can hardly be controlled. As to the argumentation to be
followed, the parties need to align the arguments that they are to
present in the simultaneously pending proceedings. This applies
with even more force if the parties are also litigating before a national
court following the common law tradition, which may apply pre-trial
discovery rules, or where the parties have agreed to apply discovery
rules in arbitral proceedings. Given that new facts may be unearthed
through discovery which would otherwise not have been brought to
the knowledge of the opposing party, the line of arguments followed
by the parties needs to be consistent as far as any new facts
revealed in the discovery process are concerned. What is more, the
sharing of documents in court proceedings is not only problematic in
light of the loss of efficiency and the increase in the costs involved,
but also when considering the essentially confidential nature of

arbitration.(1462)
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[B]. System-Related Concerns

The effects of parallel proceedings are claimed to be mostly
negative, as multiple proceedings may undermine the very

advantages of arbitration.(1463)

In any event, parallel proceedings waste scarce resources that could
be saved were the concurrent proceedings to be concentrated in a
single proceeding; parallel proceedings, therefore, are a burden not
only on the litigant parties but also on the judicial system and hence

on society as a whole.(1464)

The worst-case scenario of parallel proceedings materialises when
contradictory decisions are made and a party tries to enforce the

judgment or the award.(1465) European legislation also takes into
account, in recital 15 of the Brussels Regulation, that it is
necessary in the interest of the harmonious administration of justice
to minimise the possibility of concurrent proceedings and to ensure
that irreconcilable judgments will not be given in two Member
States. Parallel proceedings, hence, constitute a threat to the
predictability and enforceability of judicial and/or arbitral decision-
making.

In addition, irreconcilable judgments or awards may result in
contradictory legal relationships, since a contract may be declared
effective by one judgment and rescinded in another, for instance.
The enforcement of one judgment, therefore, often leads to the
violation of the other judgment rendered with regard to the same
dispute and thereby gives rise to the commencement of further post-

arbitration or post-litigation proceedings.(1466) Multiple arbitrations
and ‘races to judgment’ are also likely to lead to more challenges of

awards and to encourage double recovery in some instances.(1467)

[C]. Interim Conclusion

One might also argue that multiple, overlapping proceedings could

create a healthy level of competition.(1468) Apart from the fact that
this argument implies a certain distrust in the efficiency and integrity
of adjudicatory bodies on a wide scale, the supposed benefits of
jurisdictional competition, such as enhancing the quality of rulings
and their expediency, cannot outweigh the various party-related and
system-related concerns that parallel proceedings give rise to. In a
most severe case, parallel proceedings culminate in the unattractive
prospect of conflicting decisions being given on the same set of
facts. The effects analysed above show how important it is for a
party that intends to dissolve the concomitant jurisdiction of the
arbitral tribunal and the national court to proactively make use of the
pleas and actions examined in this book.

page "249"

§4.02. Evaluation and Comparison of the Jurisdictional Pleas
and Actions in the Context of Parallel Proceedings

Both a party insisting on the arbitration agreement and a party
opposing the arbitration have the possibility of raising pleas or
actions to challenge the jurisdiction of the national court or of the
arbitral tribunal respectively. The pleas and actions available do not
all enjoy equal acceptance by law or by the international arbitration
community. They will be evaluated based on the analysis in this
work in respect of their effectiveness and appropriateness
considering the interface between litigation and arbitration and
compared with regard to their similarities or differences when raised
before national courts or arbitral tribunals.

[A]. Exceptio Arbitri before National Courts and Plea of Lack of
Jurisdiction before Arbitral Tribunals

[1]. Scope of Review of National Courts/Arbitral Tribunals

Article II(3) New York Convention is a provision often praised for
helping to coordinate the interplay between the state courts and
arbitral tribunals. When examined in detail, however, this provision is
worded openly and, hence, gives the contracting states wide
discretion to specify the several aspects underlying the arbitration
defence.

To start with, Article II(3) New York Convention does not stipulate
the scope of review to be applied by the national courts when
examining the validity of the arbitration agreement. Consequently,
the scope of review can range from a prima facie review to a
comprehensive review of the arbitration agreement. The French
legislator has made a clear statement advocating the priority of the
arbitrators to determine their jurisdiction by implementing the
negative effect of competence-competence in French statutory
arbitration law. A prima facie review of the arbitration agreement is
admissible only if the arbitral tribunal has not yet been seised of the
matter. German and English courts, however, are more willing to
fully review the arbitration agreement based on Article II(3) New York
Convention. In addition, English courts have an inherent jurisdiction
to stay the proceedings, even if the defence does not meet the
procedural requirements under section 9 Arbitration Act or if the
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arbitration agreement is declared valid, to prevent a situation of
substantial injustice from materialising. This approach is very typical
of the English courts' flexible review of their jurisdiction. Furthermore,
the Swiss Federal Supreme Court's case law suggests two different
approaches as regards the scope of review of the arbitration
agreement: an arbitration agreement providing for a situs in
Switzerland will be analysed on the basis of a prima facie
examination, whereas where the seat of the arbitration has been
designated to be outside Switzerland the courts are permitted to
conduct a full review.

Article II(3) New York Convention does not specify which law is
applicable to interpret the exceptions to the arbitration agreement's
validity, either. The jurisdictions examined agree that the law
governing the arbitration agreement itself is relevant to page
"250" identify whether it is valid or not. The minimum feature
common to all jurisdictions examined is that the law governing the
arbitration agreement must be determined by the parties' choice in
the first place. If the parties have not explicitly chosen a law to
govern the arbitration agreement, which is often the case, the views
differ as to whether the proper law of the main contract, the law at
the seat of arbitration, a specific national law, or mandatory rules of
a national law should be applied. The law applicable when
interpreting whether an arbitration agreement is null and void,
inoperative, or incapable of being performed is, however, crucial,
since it indirectly decides whether the court proceedings can be
continued or not. A parochial interpretation of arbitration agreements
may, hence, be used to prevent a referral to arbitration under Article
II(3) New York Convention. By contrast, if a national court is too
quick to refer the parties to arbitration, such as, under French law,
at the mere appearance of an arbitration agreement, a party may be
caught in the arbitral proceedings, even if it has a sound claim that
the arbitration agreement is, in fact, invalid.

Since an arbitral tribunal is the master of its own jurisdiction, it also
deals with objections against its authority. It is recognised in
international arbitration that a party arguing that the arbitration
agreement is not valid or that the issue at stake is not covered by
the arbitration agreement is entitled to file a jurisdictional objection
with the tribunal. An arbitral tribunal reviews the question of its
jurisdiction with unfettered powers.

[2]. Substantive and Procedural Requirements

As regards the merits of a plea of lack of jurisdiction before arbitral
tribunals and national courts, the arbitration agreement's (in)validity
is the focus of any challenge to jurisdiction. Hence, the
interpretation of the arbitration agreement is pivotal: on the one
hand, the arbitration agreement's validity will have the effect of
excluding the national courts' jurisdiction; on the other hand, the
arbitration agreement's invalidity will result in the arbitral tribunal
declaring itself incompetent to decide the dispute. The standard of
what the party challenging jurisdiction needs to show before national
courts differs depending on whether the jurisdiction concerned has
incorporated the negative effect of competence-competence. If so,
the party should demonstrate that there is at least an appearance of
a valid arbitration agreement. Where, however, a comprehensive
review of the arbitration agreement is conducted, the party's
argumentation needs to be more detailed and extends beyond
establishing the mere appearance of an arbitration agreement. An
arbitral tribunal, by contrast, fully reviews the arbitration agreement's
validity if its jurisdiction is challenged; so the arguments of the party
challenging the arbitral tribunal's jurisdiction should be
comprehensive in any case.

From a procedural point of view, raising the plea of lack of
jurisdiction before national courts and arbitral tribunals is dependent
upon a time restriction; if the party challenging the jurisdiction does
not comply with this time limit it is estopped from doing so later on
in the proceedings. The exact point in time after which the party is
held to have waived its right to raise the defence and is considered
to have submitted page "251" to the court's jurisdiction,
however, varies: whereas, under French and Swiss law, the
arbitration defence should be made prior to any defence on the
merits of the case, German law provides that the objection needs to
be raised before the oral hearing on the substance of the dispute is
held. Under English law, the situation is least certain, since the
Arbitration Act stipulates that the objection may no longer be made
after the applicant has taken any step in the proceedings to answer
the substantive claim. As regards the plea of lack of jurisdiction
before arbitral tribunals, the arbitration laws examined all require that
such an objection be made as soon as possible in the arbitral
proceedings for reasons of legal certainty and predictability of the
proceedings. The plea of lack of jurisdiction must, in principle, be
raised prior to any defence on the merits of the case. The objection
must furthermore be substantiated. It is essential that a party
opposing the arbitral tribunal's jurisdiction consistently sticks to the
grounds based on which the arbitral tribunal is allegedly not
competent, otherwise the party may be accused of inconsistent
behaviour by the arbitral tribunal or the national courts seised with
setting aside proceedings at a later stage.

Article II(3) New York Convention, although stipulating that the
national court shall, upon a party's request, refer the parties to
arbitration if there is a valid arbitration agreement, is not interpreted
literally by any of the jurisdictions examined with respect to a
‘referral’ to arbitration. Instead, courts either decline jurisdiction or
declare the proceedings to be inadmissible when confirming the
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arbitration agreement's validity, or they stay the proceedings as do
the English courts. As regards the arbitrators, they are given
discretion to choose the form of its jurisdictional decision. Some
statutory arbitration laws provide a recommendation in favour of a
preliminary award on jurisdiction, such as § 1040(3) ZPO or Article
186(3) SPILA. But the arbitral tribunal is also free to rule on its
jurisdiction in the final award on the merits, particularly where the
objection is obviously made only to disrupt the arbitral proceedings
or where there is a close connection between the jurisdictional issue
and the merits of the case, for instance. The arbitrators should, in
any case, consult the parties, and the party filing the plea should –
for the sake of procedural efficiency – explicitly request that the
decision be made in a preliminary award. The arbitral tribunal's
determination of its jurisdiction is open to court control, regardless of
whether issued in the form of a preliminary or the final award. In this
respect, it is interesting to note that, under Swiss arbitration law,
and most recently also under French arbitration law, the parties can
waive setting aside proceedings against an arbitral award.

[3]. Res Judicata Effect of Decision on Jurisdiction

As regards the effects of a court judgment on the validity or invalidity
of an arbitration agreement the following can be said: it is widely
accepted that a court decision declaring an arbitration agreement
invalid is attributed res judicata effect, precluding arbitral
proceedings concerning the same claim, based on the same legal
grounds, between the same parties, and thus also exposing an
arbitral award rendered in such arbitral proceedings to setting aside
proceedings. It is further of relevance whether such page "252" a
court decision is capable of benefitting from the simplified
recognition and enforcement scheme of the Brussels Regulation and
the Lugano Convention. The ambit of the arbitration exclusion in the
Brussels Regulation and the Lugano Convention has been
increasingly blurred by the ECJ's case law, with the consequence
that judgments on the merits refusing an arbitration defence, as a
preliminary question, made by a court within the EU or the Lugano
States are recognised as benefitting from the recognition and
enforcement scheme of the Brussels Regulation and the Lugano
Convention. Consequently, the recognising or enforcing EU or EFTA
court is not allowed to re-examine whether the court issuing the
decision had jurisdiction or not. With regard to the preclusive effect
of awards on jurisdiction, an award by which the arbitral tribunal
confirms that it is competent is binding on the national courts, if no
appeal has been raised against it or, if it was challenged, the court
rejected the appeal and approved the arbitral tribunal's jurisdiction.
Hence, the parties to the arbitration will be precluded from pursuing
claims covered by the arbitration agreement in litigation. A negative
jurisdictional award, likewise, has preclusive effect insofar as the
parties can no longer rely on the arbitration agreement in defence to
litigation proceedings.

The res judicata effect of national courts' or arbitral tribunals'
decisions on an arbitration agreement's (in)validity is again in
accordance with the notion that arbitral tribunals and national courts
are “peers” placed on an equal footing. Hence, even though there are
minor differences in the formal requirements for raising a plea of lack
of jurisdiction in court or arbitral proceedings, the main contents of
each plea and the goals to be achieved are the same.

[B]. Plea of Litispendence before National Courts and Arbitral
Tribunals

A party relying on arbitration might consider raising the plea of
litispendence before a national court if arbitral proceedings having
the same claim, based on the same legal grounds, and between the
same parties as their subject were initiated first. Whereas the lis
pendens rule is strictly applied to civil litigation in civil law
jurisdictions, no internationally accepted rule of lis pendens has
been established in the context of arbitration. Neither the New York
Convention nor the UNCITRAL Model Law contains a lis pendens
rule for proceedings pending in parallel before a national court and
an arbitral tribunal. Solely Article VI(3) European Convention
provides for a unilateral lis pendens rule in favour of the arbitral
tribunal seised first, asking the national court seised second to stay
the proceedings until an arbitral award is rendered.

With regard to the national arbitration laws examined, it can be
summarised that there is no rule that the national court seised
second must stay its proceedings if an arbitral tribunal, whether with
its seat in the same country as the court seised, or abroad, was
seised first. Concerning French law, it is emphasised that a lis
pendens rule in favour of the arbitral tribunal seised first would be
rendered futile in any case, since the negative effect of competence-
competence, providing that the French courts – upon a party's
request – are obliged to decline jurisdiction whenever an arbitral
tribunal has already been seised of the dispute, already operates in
the same way as a unilateral ‘lis pendens' rule in favour of the
arbitral tribunal. Likewise, under Swiss page "253" law, no lis
pendens rule has been established in the context of arbitration; legal
doctrine, however, suggests that a Swiss national court stay its
proceedings when confronted with arbitral proceedings that were
initiated first in Switzerland or abroad, provided that the arbitral
award will be capable of recognition under the New York Convention.

Where the arbitral tribunal is the adjudicatory body seised second,
raising the plea of litispendence before the arbitrators based on court
proceedings having been commenced earlier on the same subject
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matter and between the same parties, is likely not to lead to a stay
of the arbitral proceedings. There is no rule of lis alibi pendens to be
observed by arbitrators and the soft law on this subject does not
stipulate one, either. The ILA recommendations on lis pendens
provide that it is paramount that the arbitral tribunal is concerned
with rendering an enforceable award why an arbitral tribunal should
consider the lex arbitri as to the effects of the lis pendens rule on
arbitration when court proceedings are pending in parallel before the
supervisory court at the seat of arbitration. Apart from this specific
situation, the recommendations conclude that the principle of the
arbitrators' competence-competence takes priority and that the
arbitral tribunal is, hence, to decide on its own jurisdiction
irrespective of the parallel proceedings before a national court.

The national statutory arbitration laws of the jurisdictions examined
do not contain a rule of litispendence, either; by contrast, they, at
times, contain provisions explicitly allowing for arbitral and court
proceedings to be conducted in parallel: German arbitration law
expressly provides in § 1032(3) ZPO that, where proceedings either
on the merits of a case or on an application of a declaration that the
arbitration agreement is (in)valid are pending before a national court,
arbitral proceedings may be initiated or continued and an award may
be given. Furthermore, an arbitral tribunal seated in France is not
likely to give effect to a plea of litispendence raised before it, since
the existence of a valid arbitration agreement is contemplated to
directly oust the national court's jurisdiction and, hence, also any
chronological priority of a national court. Under English law, if the
parties have not agreed otherwise, the arbitral tribunal has discretion
to stay its proceedings if proceedings are pending before the
national courts on an application for declaratory relief under section
32 Arbitration Act. It is, however, assumed that the plea of
litispendence would not be observed by an arbitral tribunal seated in
England. Swiss law has been forced to conquer a rocky path in
permitting proceedings to be initiated or continued before an arbitral
tribunal seated in Switzerland in parallel to court proceedings
commenced first. The well-reputed Fomento decision in 2001 led to
a large number of critical comments and finally to a legislative coup,
which resulted in Article 186(1bis) SPILA being enacted on 1 March
2007. This provision states that the arbitrators shall decide on their
jurisdiction notwithstanding court or arbitral proceedings on the
merits already pending, except where serious reasons justify a stay.
Even though the case law in Switzerland has not yet produced
examples triggering the ‘serious reasons' exception, it is submitted
that the legitimacy of the foreign court action, the stage the court
proceedings have advanced to, and the ability of the foreign court
decision to be recognised by the courts at the seat of arbitration are
important aspects to be taken into account by the arbitrators. The
legal situation under Swiss law is, however, less clear with regard to

page "254" domestic court proceedings conducted in parallel to a
Swiss arbitration: even though Article 186(1bis) SPILA does not
distinguish between court proceedings being initiated abroad or in
Switzerland, the prevailing opinion seems to suggest that the arbitral
tribunal should stay the proceedings – while proceedings are
pending before a Swiss court – in accordance with an analogous
application of Article 372(2) CCP, applicable to domestic arbitrations
in Switzerland, or by applying the ‘serious reasons' exception under
Article 186(1bis) SPILA.

It can thus be finally concluded that, in addition to the fact that the
lis pendens rule is not recognised as being applicable to parallel
judicial and arbitral proceedings as the law stands now, it does not
seem to be suitable for the needs of international commercial
arbitration. The parties to parallel proceedings before an arbitral
tribunal and a national court, hence, cannot expect direct support for
one or the other proceedings by raising a lis pendens plea.

[C]. Applications for Anti-suit/Anti-arbitration Injunctions before
National Courts and Applications for Anti-suit Injunctions
before Arbitral Tribunals

In the context of arbitration, two major types of injunctions have
been identified: injunctions restraining a claimant from commencing
or continuing proceedings before a foreign national court in disregard
of an arbitration agreement (anti-suit injunctions in support of
arbitration), and injunctions enjoining a claimant from initiating or
continuing arbitral proceedings (anti-arbitration injunctions).

Neither the German, French, nor Swiss courts have, to date, issued
or recognised anti-suit injunctions intended to enforce the parties'
original agreement to settle any arising disputes in arbitration. The
French Supreme Court, however, held that an anti-suit injunction
issued by a US court to prevent the breach of a forum selection
clause did not contravene French international public policy; it hence
remains to be seen whether French courts will take the same
approach towards anti-suit injunctions in aid of arbitration
agreements. The English courts, by contrast, have, based on their
legal culture, a long tradition of issuing anti-suit injunctions and
grant injunctive relief with an even lesser degree of caution where the
order is intended to enforce an agreement between the parties
calling for arbitration in England. The ECJ's ruling in West Tankers
has, meanwhile, put an end to the English courts' practice regarding
anti-suit injunctions vis-à-vis EU and EFTA courts. Outside the
purview of the Brussels Regulation/Lugano Convention, however, the
English courts still seem willing to enforce the parties' original
choice of arbitration, as long as the applicant shows that there is a
valid arbitration agreement, the application is made without undue
delay, the foreign action has not considerably advanced yet, and
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there is no other urgent reason why the injunction should not be
granted.

The same applies as regards the acceptance of injunctions directed
against claimants in arbitral proceedings in the jurisdictions
examined: the German, Swiss and French courts neither issue nor
recognise anti-arbitration injunctions. The English courts, however,
issue such orders, although only in exceptional circumstances and

page "255" only after carrying out a careful balancing act: where
no injustice would thereby be caused to the claimant in the
arbitration, and where the continuation of the arbitration would seem
to be oppressive or vexatious or an abuse of process of court.
English case law has, furthermore, set out the following distinction
to be made by the competent judges: where the mere existence of
the arbitration agreement is questionable, the courts' discretion in
issuing anti-arbitration injunctions seems to be exercised more
widely, whereas where the mere existence of an agreement to
arbitrate is beyond doubt, but its binding force is challenged, the
courts will grant restraining orders only under exceptional
circumstances (such as, for instance, if the courts have previously
and conclusively decided that the very same arbitration agreement is
invalid). Anti-arbitration injunctions, furthermore, do not appear to be
affected by the ECJ's ruling in West Tankers.

Anti-suit injunctions issued by an arbitral tribunal enjoining a
claimant from initiating or continuing court proceedings in disrespect
of the arbitration agreement are often referred to in EU and EFTA
courts as an alternative to the eliminated anti-suit injunctions in
support of arbitration. But on closer inspection, such injunctions do
not serve as a viable substitute for the courts' injunctions.

Provided that the parties have not agreed otherwise, the arbitration
agreement is sufficiently broad and the applicable procedural law
does not state otherwise, arbitral tribunals seated in the jurisdictions
examined seem to be competent to issue anti-suit injunctions. The
injunction is, however, not in and of itself enforceable before the
national courts where the parallel proceedings have been initiated.
The measures available to an arbitral tribunal to secure enforcement
of the injunction, or rather to increase the enjoined party's incentive
to do so, are limited to grant, upon a party's request, damages for
the breach of the arbitration agreement. Under the French statutory
arbitration law, arbitrators are explicitly empowered to order an
astreinte as a provisional measure if they deem it necessary; the
enforcement of such astreinte, however, again depends on whether
the enforcing courts recognise this kind of civil penalty. In the case
of non-compliance by the enjoined party, arbitrators may seek the
assistance of the national courts usually at the seat of arbitration (§
1041(2) ZPO, Article 183(2) SPILA and section 42(1) Arbitration
Act). If, however, the order for which enforcement is sought before
the national courts violates the courts' notion of public policy,
enforcement will not be supported by these courts. Since most civil
law jurisdictions do not recognise anti-suit injunctions, enforcement
of such orders will most likely not be possible. An EU or EFTA court
might, furthermore, be reluctant to assist in the enforcement of an
anti-suit injunction, since such an order would also prohibit the
foreign court's determination of jurisdiction, which has been frowned
upon since the ECJ's West Tankers ruling.

To conclude, the issuance of an anti-suit/anti-arbitration injunction
requires, in the first place, satisfaction of a prima facie test that the
arbitration agreement is valid, if the national judge or the arbitrator(s)
are to issue an anti-suit injunction, or that it is invalid, if the national
judge is to order an anti-arbitration injunction. A major difficulty,
however, lies in the enforcement of anti-suit injunctions and anti-
arbitration page "256" injunctions, respectively: direct
enforcement is significantly impeded if neither the respective party
nor its assets are located in the territory of the issuing court, and
recognition of such orders in civil law countries is not conceivable,
based on their interpretation of anti-suit injunctions as infringing
public policy or the arbitrators' competence-competence,
respectively. Therefore, the effectiveness of this remedy is
dependent on additional measures if the party against which the
injunction is directed does not comply voluntarily: national courts
issue injunctions under the threat of sanctions, and orders issued by
arbitral tribunals are reliant on the coercive power of the national
courts. If such measures are directed against parties in foreign
proceedings, the injunctions' enforceability is further contingent upon
the foreign courts' recognition of such orders. Moreover, it is highly
likely that the incompatibility of anti-suit injunctions with EU law also
extends to anti-suit injunctions issued by arbitrators. Hence,
injunctions either issued by an arbitral tribunal or a national court are
both equally reproachable for – at least indirectly – imposing on an
adjudicatory body's competence-competence.

[D]. Actions for Declaratory Relief

The German and English statutory arbitration laws explicitly provide
for a direct action as to the arbitration agreement's (in)validity to be
filed directly with the national courts. A party may apply to the
German courts to determine whether the arbitration is admissible
only prior to the constitution of the arbitral tribunal, whether seated
in Germany or abroad, and if the party can show a legitimate
interest in seeking declaratory relief. A legitimate interest is denied if
proceedings on the merits are pending before a first instance court
and the defendant in this set of proceedings raises the arbitration
defence; in other words, § 1032(1) ZPO takes precedence over §
1032(2) ZPO. Judgments declaring the arbitration inadmissible, if not
appealed or if confirmed in appeal proceedings, have res judicata
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effect on the German courts subsequently called upon and on the
arbitral tribunals dealing with claims covered by the same arbitration
agreement. An award rendered in spite of the court's final negative
declaratory judgment is at least challengeable (even though some
commentators hold that such an award is void ipso iure).

Section 32 Arbitration Act also sets the threshold for seeking
declaratory relief before the national courts high: all the parties to
the arbitral proceedings either need to agree to a direct action in the
courts or, if there is no joint consent, a direct action may be filed
with the permission of the arbitral tribunal and if the court is satisfied
that such an action may give rise to substantial savings in costs
(economic consideration), the application is made without delay
(estoppel/bad faith argument), and if there is good reason why the
matter should be decided by the court (argument for preserving the
arbitrators' competence-competence in principle). Declaratory relief
may also be sought under section 72(1) Arbitration Act, but only if
the party seeking such relief has not participated in the arbitral
proceedings at all. The English case law has, however, held that
section 72(1) Arbitration Act should be relied on with caution in order
not to restrict the arbitrators' competence-competence.

page "257"

The negative effect of competence-competence incorporated into
French arbitration law does not allow for a direct action as to the
arbitration's admissibility. The Swiss statutory arbitration law does
not provide for such a direct action either; the Swiss Federal
Supreme Court held that declaratory relief – even though it has not
granted it to date – should, in principle, be granted with greatest
caution only, which is also a statement advocating the preservation
of the arbitrators' competence-competence.

It can be observed that where parallel proceedings are pending
before a national court and an arbitral tribunal a direct action as to
the arbitration's admissibility will remain the exception in light of the
strict criteria to be fulfilled in order to seek declaratory relief. The
question on the necessity of declaratory relief, however, is justified,
since the (in)validity of the arbitration agreement will also be
reviewed (in most jurisdictions) if an action on the merits is raised
with a state court and the defendant raises the arbitration defence.
The benefits of raising the arbitration defence in proceedings on the
merits are that it can be done regardless of whether arbitral
proceedings have been initiated or not, irrespective of where the
arbitral tribunal has its seat, and that a court decision on the merits
may be enforced under the Brussels Regulation/Lugano Convention
within Europe. Where there is not even the appearance of a valid
arbitration agreement, negative declaratory relief should, however, be
possible to avoid unnecessary outlays of time and cost. Positive
declaratory relief may also serve as a preemptive strike against
foreign competing court proceedings in disregard of an arbitration
agreement, although not necessarily vis-à-vis EU or EFTA
judgments. Furthermore, it needs to be taken into consideration that
declaratory judgments as to the arbitration's admissibility do not,
based on the ECJ's ‘subject matter test’, benefit from the recognition
and enforcement scheme under the Brussels Regulation and the
Lugano Convention.

[E]. Plea of Res Judicata before National Courts and Arbitral
Tribunals

[1]. International Principle of Res Judicata

Since national courts and arbitral tribunals alike seek to avoid
wasted resources and the risk of irreconcilable decisions, the
concept of res judicata – which furthers both of these goals –
thereby aids in enhancing legal certainty in the interface between
state court litigation and arbitration.

Unlike the lis pendens principle, the concept of res judicata
constitutes an internationally recognised general principle of
customary law (since it is not codified in several jurisdictions). It
hence also extends to arbitral awards. The case law in the
jurisdictions examined has confirmed that arbitral awards have the
same preclusive effect as domestic court judgments and therefore
prohibit re-litigation of the same matter between the same parties.
There is, however, no international consensus to date as to the law
governing the preclusive effect of an arbitral award; the focus when
establishing this law should be on the parties' agreement and their
expectations, rather than on the lex arbitri or the law of the
recognising and enforcing courts.

page "258"

As regards the opposite situation, where court proceedings have
already led to a final judgment on the same claims, based on the
same legal grounds, and between the same parties as the
proceedings pending before the arbitral tribunal, it seems that in the
jurisdictions examined a final court judgment satisfying the triple
identity test and, if foreign, capable of recognition at the situs of
arbitration, will be observed by an arbitral tribunal. The arbitral
tribunal concerned can either stay the arbitral proceedings until the
judgment has been successfully recognised by the courts at the
place of arbitration, or, if there is no doubt about the judgment's
recognisability, terminate the proceedings.

[2]. Procedural Requirements
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Based on the international and comprehensive acceptance that the
principle of res judicata enjoys, a party that is in a position to
produce a final and conclusive decision against the same opponent
on the same subject matter should, hence, raise the plea of res
judicata as soon as possible in the subsequent proceedings (in
order not to run the risk of waiving the res judicata objection),
regardless of whether the decision is a court judgment to be invoked
in arbitral proceedings or vice versa.

[3]. Preclusive Effect of Res Judicata

In some jurisdictions, the res judicata effect of a decision is a part of
public policy. In others, national courts recognise the abuse of
process doctrine, but its application in the context of international
arbitral proceedings is uncertain.

Under German arbitration law, the arbitral award has the same effect
as a court judgment. French case law has recently denied the
extension of an arbitral award's preclusive effect to all the claims and
legal grounds that principally can be raised with a specific matter in
dispute, but not necessarily have been raised in the previous
proceedings (‘concentration des moyens et des demandes') in
international arbitration. The principles governing the res judicata
effect of a Swiss court judgment apply mutatis mutandis to arbitral
awards. Last but not least, English case law has ruled that an
arbitral award can justify a plea of cause of action and issue
estoppel; the case law is, however, not clear as to the applicability
of the pleas of former recovery and of abuse of process with regard
to an arbitral award. Whereas the party raising the plea of res
judicata with a civil law court, in principle, has to show that the court
proceedings dealt with the same claims, based on the same legal
grounds, and between the same parties as the previous award
(‘triple identity test’), the notion of the res judicata effect is broader
under English law and precludes parties that have obtained an
arbitral award from raising claims or issues dealt with in that award,
or perhaps even claims that could have been raised in the arbitral
proceedings, but were not. If the arbitral award has been rendered by
an arbitral tribunal with its seat outside the court before which
subsequent proceedings are brought, the jurisdictions examined
seem to agree that the compatibility of the foreign arbitral award with
the New York Convention – or, worded page "259" more liberally
by French law, with international public policy – needs to be ensured
before recognising the award.

The preclusive effect of res judicata in the arbitration context has not
been set out expressly in statutory arbitration laws. Hence, the
principle's applicability and, in particular, the exact scope of the
preclusive effect of the res judicata concept are not exempt from
uncertainties and difficulty, since it depends on the applicable law,
whose determination mechanism is also subject to controversial
discussions. The arbitrators should refrain from focussing blindly on
the law of the place of arbitration to govern the preclusive effect of a
prior court decision. The mere application of domestic law does not
seem to offer adequate solutions in the arbitration context. The ILA
has therefore established recommendations on res judicata. Even
though they only address the res judicata effect of prior arbitral
awards, they allow useful comparisons to the effect and the
treatment of prior court judgments in arbitral proceedings.
Recommendation 3, for instance, defines a four-prong test for
establishing that a prior decision has res judicata effect: firstly, the
decision must be final and capable of being recognised in the
jurisdiction where the subsequent proceedings take place; secondly,
the claims, thirdly, the cause of action, and fourthly, the parties in
the previous and in the pending proceedings must be identical. If
these requirements are convincingly proven by the party invoking the
res judicata effect of a prior decision, the preclusive effect is defined
broadly by the ILA recommendations, encompassing the common
law concepts of cause of action and issue estoppel, and also of the
abuse of process doctrine, but only limited to cases where special
circumstances justify that claims that have not been, but could have
been raised in the previous proceedings, are precluded.

It is worth mentioning – not least in light of the arbitral tribunal's
mandate to render an enforceable award – that the principle of res
judicata amounts to a public policy rule under Swiss and English
law. French case law emphasises that res judicata rights are private
rights, but if the award rendered in the arbitral proceedings conflicts
with the prior court judgment, the award might violate international
public policy. The same logic is followed under German law.

As regards the abuse of process doctrine, it can be concluded that
it should be applied by an arbitral tribunal only under exceptional
circumstances that justify blocking mala fide attempts of a party to
have an unjustified ‘second bite at the cherry’.

[F]. Conclusion on Evaluation and Comparison

In terms of effectiveness and enforceability no plea or action
discussed in this book can be singled out as more straightforward
than the others. The comparative findings on the effectivity of the
pleas and action are summarised in Figure 4.1 and explained in the
text below.

page "260"

Figure 4.1 Evaluation of the Effectiveness of Pleas and Actions
Available in Parallel Proceedings before National Courts and Arbitral
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Tribunals (Own Illustration)

How Effective are the
Pleas and Actions in
Regulating Parallel
Proceedings?

How Effective
is the
Enforcement?

In which Jurisdiction
is the Enforcement
of the Pleas and
Actions most
Favourable?

Exceptio
Arbitri

effective

(dependent on whether
competence-
competence is
recognised/incorporated
and on interpretation of
exceptions to
arbitration agreement's
validity)

satisfactory France

(jurisdiction that has
incorporated the
negative effect of
competence-
competence)

Plea of
Lack of
Jurisdiction

effective

(but within arbitral
tribunal's discretion
whether a preliminary
award on jurisdiction is
issued or a decision on
jurisdiction is made in
final award)

satisfactory equally effective in
jurisdictions
examined

Exceptio
Litis
Pendentis

highly effective

(since it follows
mechanical
chronological approach)

uncertain/
non-existent

potentially in
Switzerland

(legal doctrine
suggests
application of lis
pendens rule in
certain
constellations)

Action for
Injunctive
Relief

highly effective

(but remedy remains
within court's/arbitral
tribunal's discretion)

uncertain England

(but not admissible
vis-à-vis EU and
EFTA courts)

Actions for
Declaratory
Relief

not very effective

(more effective on
recognition and
enforcement level)

uncertain England

(but not effective vis-
à-vis EU and EFTA
court judgments
that have initially
declared arbitration
agreement invalid)

Exceptio
Rei
Judicatae

highly effective

(provided that there is a
prior judgment or a prior
arbitral award)

satisfactory Switzerland/England
(where principle of
res judicata belongs
to public policy)

In summary, even though the arbitration defence based on Article
II(3) New York Convention may be brought before all contracting
states' courts of competence, this provision does not grant parties a
clear-cut means of coordinating proceedings pending in parallel
before a national court and an arbitral tribunal. The New York
Convention, page "261" however, does not specify the details of
its application, such as the scope of review to be applied or the law
according to which the exceptions to the arbitration agreement's
validity need to be interpreted. Article II(3) New York Convention
therefore is no safe haven in itself, but the national law's general
stance on arbitration has a significant impact on the effectiveness of
the arbitration defence. Even though the jurisdictions examined have
adopted a favourable attitude towards arbitration and, hence, are
opposed to unnecessary court intervention, their statutory law and
case law varies with regard to the precise application of the
arbitration defence. The effectiveness of the arbitration defence is
greatest in jurisdictions that have adopted the negative effect of
competence-competence, such as France, where a national court is
not permitted to review the arbitration agreement provided that a
party raises the arbitration defence and the arbitral tribunal has
already been seised.

As regards the plea of lack of jurisdiction to be raised before an
arbitral tribunal, the statutory arbitration laws of all the jurisdictions
examined allow such a plea. It remains, however, within the
discretion of an arbitral tribunal to decide on its jurisdiction in a
preliminary award, or at the end of the arbitral proceedings in the
final award together with the merits of the case. This plea's
effectiveness is thereby diminished, since its temporal effect is not
solely dependent on a respective party request. Overall, the plea of
lack of jurisdiction is a widely accepted and straightforward means
of objecting to an arbitral tribunal's jurisdiction, by which a party
opposing the arbitration secures its right to challenge any award
rendered based on a lack of jurisdiction.

Based on the fact that neither the case law nor the national
legislation in Germany, France, Switzerland and England has
established an obligation of the national courts to stay their
proceedings where confronted with arbitral proceedings commenced
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prior to the action in the state court, a party relying on arbitration is
not recommended to raise the plea of litispendence before a national
court on a stand alone basis. It should consider combining the
exceptio litis pendentis with the arbitration defence, particularly
because, if the party only relies on the chronological priority of the
arbitration, it may risk submitting to the jurisdiction of the national
court.

Even though there are learned authors who suggest establishing a
lis pendens rule with respect to parallel judicial and arbitral

proceedings de lege ferenda,(1469) it may be summarised, based on
the considerations explored in the relevant chapters above, that the
adoption of a lis pendens rule binding on arbitral tribunals would not
do justice to the paramount principles of party autonomy and the
arbitrators' competence-competence. So, even though the rule of lis
pendens, as such, is very straightforward, the doctrine of the
arbitrators' competence-competence is still given priority over a
merely chronological rule to determine jurisdiction. Furthermore,
regardless of the sense or non-sense of applying the lis pendens
rule to parallel judicial and arbitral proceedings, a prerequisite for
such an undertaking would be the reciprocal trust of adjudicatory
bodies on an international basis. Such a common basis of values is,

page "262" however, difficult to achieve without a treaty-based
arrangement to provide a frame of mutual rights and obligations.

Anti-suit injunctions are also, in principle, a highly effective means of
restraining a party from initiating or continuing parallel court
proceedings. In addition to the English courts' caution in issuing
such orders, however, anti-suit injunctions are not enforceable in
many civil law countries and, furthermore, have been prohibited in
the EU and the EFTA. Anti-arbitration injunctions, however, are
considered not to be affected by the ECJ's ruling in West Tankers,
but the English courts' discretion to issue such orders is exercised
only restrictedly and the enforceability of such orders against an
arbitral tribunal is also uncertain. Moreover, it is generally held that
arbitrators are also competent to issue anti-suit injunctions, unless
agreed otherwise by the parties; the enforceability of such orders,
especially in civil law countries, and their compatibility with the
ECJ's case law is, however, still an unsettled matter.

The possibility of seeking declaratory relief as to the arbitral
tribunal's jurisdiction before the national courts as provided under the
English and German statutory arbitration laws mainly aims at
barring recognition or enforcement of a contradictory judgment or
award being rendered in parallel proceedings. However, in recent
English case law, such declarations have been denied preemptive
effect on an EU judgment containing the opposite finding on the
arbitration agreement's validity.

Last but not least, the plea of res judicata can only be invoked if a
national court or an arbitral tribunal is seised with a case that has
already been finally and conclusively decided before another
adjudicatory body, i.e. in consecutive parallel proceedings. The
national courts of the jurisdictions examined are, upon a party's
request, willing to observe the res judicata effect of a final arbitral
award recognisable under the lex fori. Swiss and English case law
have even declared the rule of res judicata as pertaining to public
policy. Arbitrators likewise seem to observe pleas as to the
preemptive effect of a court judgment if recognisable at least under
the law at the seat of arbitration.

In conclusion, it may be observed that there is no panacea
concerning which pleas or actions must be raised in the context of
pending parallel proceedings; sometimes it may even be worth
combining pleas or actions to challenge either the national court's or
the arbitral tribunal's jurisdiction. What is certain is that the pleas
and actions to be invoked in situations of parallel proceedings before
state courts and arbitral tribunals are not harmonised in the
European context, but are subject to different laws and case law,
which are worth considering before choosing a specific seat for
arbitration. Furthermore, even though the requirements for raising
particular pleas or actions may slightly differ depending on whether
such pleas or actions are brought before arbitral tribunals or national
courts, it can be inferred from the comparison above that raising
jurisdictional pleas or actions in both fora largely pursues identical
goals. Thereby, we are back to square one, since the equal footing
between these adjudicatory bodies in determining their jurisdiction
again gives rise to parallel proceedings.

page "263"

§4.03. Conclusion in Scenarios

This chapter aims at providing a summary overview of which pleas
and actions may be raised in a specific scenario. At the same time,
caveats or recommendations directed at the stakeholders in the
parallel proceedings, i.e. the national courts, arbitrators and, of
course, the parties and their counsels, will be formulated.

[A]. Scenario No 1: Arbitral Proceedings Were Initiated Prior to
Court Proceedings

The first scenario depicts the situation where arbitral proceedings
had been initiated before a national court was seised with an action
seeking identical relief, based on the same legal grounds, and
concerning the same parties as in the arbitral proceedings. The
illustration below summarises the pleas and actions available in this
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constellation of parallel proceedings which will be explained in detail
in the following chapters.

Figure 4.2 Jurisdictional Peas and Actions Available with Arbitral
Proceedings Initiated Prior to Parallel Court Proceedings (Own
Illustration)

[1]. If the National Court Is Located at the Seat of Arbitration

The party insisting on arbitration may first and foremost raise the
plea of a valid arbitration agreement before the national court in
accordance with Article II(3) New York Convention. From a
procedural perspective, the party should, as a matter of prudence,
invoke the arbitration defence as soon as possible in the court
proceedings, especially when considering the time requirement in
section 9(3) Arbitration Act that the defence must be raised before
the ‘first step’ is taken in the court proceedings. The page
"264" arbitral tribunal may – if a party has objected to the tribunal's
jurisdiction and after having consulted with the parties –, depending
on the stage the arbitral proceedings have advanced to, consider
staying the proceedings until the court at the seat of arbitration has
decided on the arbitration defence. Such a stay might be justified in
light of the preclusive effect such a court decision is likely to have on
the arbitral proceedings, and considering the facilitated recognition
of an EU or EFTA court judgment in another EU Member State or an
EFTA state under the Brussels Regulation and the Lugano
Convention. Where the arbitral tribunal, however, is convinced that
there is no sound basis for the court proceedings and that they were
initiated on a mala fide ground only (as a ‘torpedo action’, for
instance), the arbitrators are obliged to proceed with the arbitration
in light of the mandate conveyed to them to render an award.

The arbitration defence may be coupled with a plea of litispendence,
since the arbitral tribunal was seised prior to the national court. The
plea of the first-in-time-rule, however, will most likely not impress a
national court, since the application of the lis pendens rule where
arbitral proceedings have been commenced first is, in principle, not
recognised. A national court confronted with a jurisdictional
objection based on the lis pendens of an arbitral tribunal, may,
however, – even in the absence of any obligation to observe
litispendence in the context of arbitration – consider staying the
proceedings, if the arbitral proceedings have advanced substantially,
or where it is evident that the court proceedings have been brought
for abusive purposes only (to disrupt the arbitral proceedings, for
instance).
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The party which has initiated the court proceedings, by contrast,
must raise the plea of lack of jurisdiction before the arbitral tribunal
at the beginning of the arbitral proceedings in order not to be
estopped from filing an action on the merits with a national court.
Otherwise, the party opposing the court proceedings is equipped
with a further argument against the national court's jurisdiction,
namely that the claimant's commencement of court proceedings
contradicts his submission to the jurisdiction of the arbitral tribunal
and is, therefore, abusive. If the national court, before which a
parallel action is pending and before which the respondent has
raised the arbitration defence, has certain knowledge that the arbitral
tribunal is to deliver a preliminary award on its jurisdiction based on
the plea raised by respondent (the claimant in the arbitral
proceedings), it may consider staying the court proceedings until
the arbitral tribunal has issued its jurisdictional award. Such a stay
could be based on deliberations as to the preclusive effect of the
tribunal's jurisdictional award. Furthermore, the courts of the same
country will have to decide on the tribunal's jurisdiction if the award
on jurisdiction is challenged in any case. National courts should,
however, stay the proceedings only on a case-by-case basis and
only provided that the arbitral tribunal's award on jurisdiction is
imminent.

The party raising the plea of lack of jurisdiction before the arbitral
tribunal should, for the sake of procedural efficiency, request that the
arbitrators issue a preliminary award on their jurisdiction at an early
stage of the proceedings. Such an award is subject to court control.
The arbitral tribunal is generally not obliged to stay the proceedings
if a party files an action to challenge the tribunal's jurisdictional
decision with the national courts at the seat of arbitration (so
explicitly in § 1040(3) page "265" ZPO). The situation might
thereby materialise that the arbitral tribunal renders a final award
before the seat court has finally ruled on the tribunal's award on
jurisdiction. In such a situation of the final award ‘outrunning’ the
court's final decision on jurisdiction, the national court should stay
the proceedings to give the party opposing the arbitrators'
jurisdiction the opportunity to challenge the final award before the
seat courts.

The party pleading the validity of the arbitration agreement may also
wish to make use of an offensive means to halt the court
proceedings initiated in disregard of the arbitration agreement: an
anti-suit injunction. If the parties have not agreed otherwise and,
provided that the applicable procedural law allows it, the arbitrators
may grant an anti-suit injunction directed against the claimant in the
court proceedings. The arbitral tribunal must – at least on a prima
facie basis – consider itself competent to hear the dispute before
embarking on the issuance of an anti-suit injunction. The party
requesting the issuance of such an order from the arbitrators must
demonstrate that the court proceedings deal with the same subject
matter and are between the same parties as the arbitral
proceedings, that it cannot wait for a decision until the final award is
rendered (urgency), that it would face imminent or irreparable harm
by getting involved in a set of parallel proceedings, and that the
issuance of an anti-suit injunction is not disproportional. The party
should wait with its request for an anti-suit injunction from the
arbitrators until the national court has decided on the arbitration
defence invoked by it in the court proceedings; apart from
considerations of procedural efficiency, it is rather doubtful that the
applicant could show a legitimate interest in the issuance of an anti-
suit order before the national court has ruled on the exceptio arbitri.
The arbitrators should be careful when issuing anti-suit injunctions
and should only do so based on a case-by-case analysis. Where
one of the parties has engaged in abusive court proceedings to
frustrate a valid arbitration agreement, the arbitral tribunal may
seriously consider the issuance of an anti-suit order to preserve the
integrity of the arbitral process. The applicant party and the
arbitrators, however, need to consider the effectiveness of such
injunctions, since the arbitral tribunal can combine the order only
with a threat of a sanction; if the enjoined party does not comply
with the order, the arbitrators cannot force the sanction on the
recalcitrant party. The arbitral tribunal then has to seek assistance
from the national courts. It remains doubtful whether civil law courts,
which are rather hostile towards the concept of anti-suit injunctions,
would help to enforce such orders or recognise them (also
considering the effet utile argument in the ECJ's West Tankers
ruling).

The party opposing arbitration may also seek an injunction from the
national court at the seat of arbitration enjoining the claimant in the
arbitral proceedings from continuing the arbitration. Since the
issuance of such anti-arbitration injunctions is, however, more
frequently sought before the English courts when the seat of
arbitration is abroad, this situation will be dealt with in the following
Chapter 4, §4.03[A][2].

page "266"

[2]. If the National Court Is Located Abroad

The party opposing the court proceedings in a foreign court may
raise the arbitration defence based on Article II(3) New York
Convention in the same way as with a court at the seat of
arbitration. The arbitral tribunal's deliberations as to whether to stay
the proceedings might be different when confronted with parallel
proceedings commenced before a foreign court, which is,
prospectively, not the court before which recognition or enforcement
is expected to be sought. Assuming, however, that the foreign court
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is located in an EU Member State or an EFTA state, the arbitral
tribunal must bear in mind that the court's decision on the arbitration
agreement's invalidity benefits from the facilitated recognition and
enforcement scheme under the Brussels Regulation or the Lugano
Convention and may, hence, easily have preclusive effect at the seat
of arbitration.

The party opposing arbitration may also raise the plea of lack of
jurisdiction before the arbitral tribunal, and the party insisting on
arbitration may ask the arbitral tribunal to issue an anti-suit
injunction as seen in scenario 1.1 above.

Based on section 37 Supreme Court Act 1981 or section 44
Arbitration Act, the English courts may grant injunctions against the
claiming party in court, enjoining it from initiating or continuing
foreign court proceedings if the applicant shows the satisfaction of
certain requirements: the court must be convinced that a valid
arbitration agreement exists, the application for injunctive relief is not
unduly delayed, the foreign action is not well advanced and there is
no other good reason why the injunction should not be granted; the
predominant factor, however, seems to be the parties' express and
valid arbitration agreement. The English courts have broad discretion
in granting injunctive relief and, first and foremost, consider whether
the issuance of such an order serves the ends of justice.
Enforcement of such an injunction might, however, be complicated,
either because the claimant does not have his domicile or any
assets in the territory of the issuing court, or due to the foreign
court, before which the proceedings to be enjoined are pending, not
recognising such an order. Furthermore, if the foreign court is
located in an EU or EFTA state, the issuance of anti-suit injunctions
(also in support of arbitration) has been eliminated by the ECJ's
ruling in West Tankers. Hence, only with regard to foreign
proceedings in a non-EU and non-EFTA state, and only if that
jurisdiction recognises such orders and their effect, are anti-suit
injunctions an effective weapon for suppressing court proceedings in
disregard of a valid arbitration agreement.

Again, as with anti-suit injunctions in support of arbitration, only the
English courts' case law has produced examples of injunctions
being granted against the claimant in arbitral proceedings. The
English courts consider the following, in addition to the arbitration
agreement's validity, when confronted with an application for an anti-
arbitration injunction: would the granting of the injunction cause
injustice to the claimant in the arbitration, would the continuation of
the arbitration be oppressive, vexatious or otherwise an abuse of
process, and last but not least, are the circumstances of the
specific case exceptional enough as to justify the granting of such
an injunction. The English courts are rather reluctant to issue anti-
arbitration injunctions and do so only on an exceptional basis. The
issuance of such orders does not appear to page "267" be
affected by the ECJ's ruling in West Tankers. If an anti-arbitration
injunction has been issued by the English courts at the seat of
arbitration (scenario 1.1 above) and the tribunal in the pending
arbitration proceedings has taken note of the order, it should
consider the injunction when deciding on the way forward for the
arbitration, especially with regard to the prospective award's
enforceability. If the arbitrators, however, are convinced that the
arbitration agreement is valid and that the application to the national
courts is therefore without any merit, they should proceed with the
arbitration.

A major situation in which the party insisting on the arbitral tribunal's
jurisdiction may want to seek declaratory relief from the national
courts as to the arbitration agreement's validity is the following:
arbitral proceedings have been initiated in England. The defendant in
the arbitral proceedings objects to the tribunal's jurisdiction and
consequently raises a ‘torpedo action’ on the merits before another
EU or EFTA court, for instance. The claimant in the arbitral
proceedings, having raised the arbitration defence before the EU or
EFTA court, may then wish to apply for a declaration as soon as
possible that the arbitration agreement is valid before the High Court
of Justice under section 32 Arbitration Act, but certainly before the
foreign court has issued a preliminary judgment on the arbitration
agreement's invalidity or the judgment on the merits directly. This is
because the English courts are under an obligation to recognise the
preliminary decision of the EU or EFTA court on the arbitration
agreement's invalidity, except where serious irregularities prohibit
such recognition, since the disregard of an arbitration agreement
valid under English law does not qualify as a ground to refuse
recognition under the Brussels Regulation. However, such a line of
action does not ensure the award's enforceability in spite of the
conflicting EU or EFTA judgment. Whereas it is, based on Article 34
Brussels Regulation/Lugano Convention, rather unlikely that a
declaratory judgment could prevent recognition of a conflicting EU or
EFTA judgment, a judgment entered on the terms of an arbitral
award in accordance with section 66 Arbitration Act has been
confirmed as giving rise to the refusal ground under Article 34(3)
Brussels Regulation/Lugano Convention by recent English case law.

If an arbitral tribunal seated in England, upon an objection to its
jurisdiction, confirms that it is competent to hear the case, the party
opposing the arbitrators' authority – having initiated foreign court
proceedings – may, in addition, consider seeking declaratory relief
as to the arbitral tribunal's lack of jurisdiction before the English
courts based on section 32 Arbitration Act (an application based on
section 72(1) Arbitration Act is not available where the party has

participated in the arbitral proceedings).(1470) There are, however,
several uncertainties associated with such a line of action: it is
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questionable in the first place whether the party can fulfil the
statutory requirements to bring such a direct action, since the
opposing party is hardly likely to give its consent to such court
proceedings and the arbitral tribunal, having explicitly confirmed its
jurisdiction, is not expected to give its permission to bring such a
court page "268" action, either. Even if the arbitral tribunal were
to give its permission to seek declaratory relief before the national
courts and the latter considered the additional qualitative criteria to
be met, it remains uncertain that an English court would declare the
arbitration to be inadmissible and would render such a final
declaration before the arbitral tribunal gives the award on the merits.
Only if the court decision ‘outruns' the issuance of tribunal's award
could the party opposing the arbitral tribunal's jurisdiction challenge
the award, invoking the final negative declaration of the English High
Court or the English Court of Appeal.

[B]. Scenario No 2: Court Proceedings Were Initiated Prior to
Arbitral Proceedings

The second scenario deals with the pleas and actions parties may
raise to contest the national courts' or the arbitral tribunals'
jurisdiction where court proceedings were initiated before an arbitral
tribunal was seised with an action seeking identical relief based on
the same legal grounds and concerning the same parties as in the
court proceedings. The illustration below summarises the pleas and
actions available in this constellation of parallel proceedings which
will be explained in detail in the following chapters.

Figure 4.3 Jurisdictional Pleas and Actions available with Court
Proceedings Initiated Prior to Parallel Arbitral proceedings (Own
Illustration)

page "269"

[1]. If the Seat of the Arbitral Tribunal Is Located in the Same
Country as the Court Proceedings

The party loyal to the arbitration agreement may invoke the

arbitration defence before the national courts,(1471) and may request

the issuance of an anti-suit injunction from the arbitrators.(1472)

The party which has initiated the court proceedings may combine its
relief sought with a request for an anti-arbitration injunction if the

court proceedings are taking place in England.(1473) If it participates
in the arbitral proceedings, the party opposing arbitration may invoke

the plea of lack of jurisdiction.(1474)

Furthermore, in the jurisdictions examined, there are no statutory
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provisions or any practice that arbitral tribunals should give effect to
the chronological priority of court proceedings on the same subject
matter and between the same parties. In the arbitration context, the
doctrine of competence-competence seems to supersede the
concept of lis pendens insofar as the arbitral tribunal's competence
to determine its own jurisdiction prevails over any chronological rule
giving priority to the court first seised. The party objecting to the
arbitral tribunal's jurisdiction should, hence, raise the plea of
litispendence only coupled with the plea of lack of jurisdiction; such
a combined line of action seems essential, not only due to the lack
of effectiveness of the lis pendens rule in arbitration, but also
because to act otherwise would give rise to the risk that the party
objecting to the arbitrators' authority is held to have waived its right
to object in the arbitral proceedings. Consequently, the pleas should
also be raised as soon as possible in the proceedings.
Nevertheless, it is within the arbitral tribunal's discretion to consider
a plea of lis pendens raised by a party when deciding whether it has
jurisdiction. Especially where judicial proceedings are pending
before the national courts at the seat of arbitration in parallel to the
arbitration, it should be reviewed whether the lex arbitri contains
provisions that would subject the award to setting aside proceedings
or would render the recognition and enforcement of the award more
difficult if litispendence is not observed. Needless to say, however,
an arbitral tribunal should not protect parallel ‘torpedo actions' filed
with a national court for abusive reasons only.

An application for an action for declaratory relief is conceivable under
specific circumstances: an action on the merits has been filed with
a French court, for instance, which declined jurisdiction based on
the defendant's arbitration defence without fully reviewing the
arbitration agreement. The commencement of arbitral proceedings is
imminent; therefore, the party objecting to the arbitral tribunal's
jurisdiction wishes to seek a declaration as to the arbitration's
inadmissibility before the German courts under § 1032(2) ZPO,
since it expects that a prospective arbitral award is highly likely to
be presented to the German courts for recognition and enforcement.
The party filing for a declaration from the German courts must be
able to demonstrate that the arbitral page "270" tribunal has not
yet been constituted and that it has a legitimate interest in such a
declaration (which might be manifest in the subsequent enforcement
of an award in Germany in the situation depicted). Arbitral
proceedings are later initiated in France. The party seeking
declaratory relief should then also request that the arbitral tribunal
stay its proceedings until a decision on the arbitration's admissibility
is rendered by the German courts, since the tribunal is not obliged
ex lege to stay the proceedings and may even render an award while
such a court action is pending. The arbitral tribunal should stay the
proceedings if it has serious doubts that the arbitration agreement
is, in fact, valid. Where it is obvious that an arbitral award will be
enforced in Germany, the arbitrators should, in addition, consider
the res judicata effect that a German court judgment on the
arbitration's (in)admissibility will have. Consequently, for the sake of
a prospective arbitral award's enforceability and efficient use of the
parties' resources, the arbitral tribunal should contemplate a stay
unless the direct action before the German courts is clearly without
any merit. If the German court decides that the arbitration is
inadmissible and this ruling becomes final, the German courts
subsequently called upon to enforce the arbitral award rendered in
France are bound by the previous decision. Hence, the party
opposing the award's enforcement in Germany can invoke the
tribunal's lack of jurisdiction based on Article V(1)(a)/(c) New York
Convention by reference to the court's negative declaratory decision.

[2]. If the Seat of the Arbitral Tribunal Is Located Abroad

The party loyal to the arbitration agreement may invoke the

arbitration defence before national courts(1475) and seek the
issuance of an anti-suit injunction with an arbitral tribunal with a

foreign seat.(1476) This party may, furthermore, file an application for
the issuance of an anti-suit injunction in support of arbitration with
the courts at the seat of the arbitration, if the arbitral proceedings
take place in England and the court proceedings on the merits do

not take place in an EU or EFTA court.(1477) A declaration as to the
arbitral tribunal's jurisdiction may also be sought from the courts at
the seat of arbitration if the seat is located in England (if the arbitral
proceedings are imminent such a declaration may also be sought

from the German courts).(1478)

The party that commenced the court proceedings may, in addition,
seek an anti-arbitration injunction from the national court (if the court

proceedings take place in England),(1479) and may raise the plea of

lack of jurisdiction in the arbitral proceedings.(1480)

As the law stands now, an arbitral tribunal need not allow a plea of
litispendence filed due to court proceedings on the same subject
matter and between the same parties having been commenced first
before a foreign national court. In addition to what has page
"271" been said in the chapter above, the following consideration
might, for the sake of preserving a prospective award's enforceability,
point to a stay: especially where the parallel court proceedings have
already advanced substantially, the arbitrators should take into
account whether any judgment rendered by that court is capable of
being recognised by the courts at the seat of arbitration. Special
regard should be given to the alleviated recognition and enforcement
scheme, which does not allow any review of the issuing court's
jurisdiction, an EU or EFTA judgment would benefit from when
brought before an EU or EFTA court.
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[C]. Scenario No 3: Final Court Judgment with Subsequent
Arbitral Proceedings

In civil law jurisdictions, the party raising the plea of res judicata, in
principle, must demonstrate that the arbitral proceedings deal with
the same claims, based on the same legal grounds, and between
the same parties as the previous court judgment. The requirements
of this triple identity test are interpreted rather narrowly and therefore
need to be established with great care. This triple identity test is
also held applicable before an arbitral tribunal. In addition to these
identity requirements, the party invoking the res judicata effect of a
prior judgment should also plead on the law applicable to the
determination of the preclusive effect of the judgment. This is
particularly important, since past cases have shown that an arbitral
tribunal is inclined to solely rely on the lex arbitri to determine the
scope of the preclusive effect of a prior judgment. This may,
however, lead to unsatisfying results, since the situs of arbitration
frequently only has a very loose connection to the dispute, if at all,
and the parties often do not envisage this consequence when
choosing the situs. Demonstrating the parties' intentions and
expectations as to the law applicable to the res judicata effect of a
prior judgment might positively influence the tribunal's deliberations.

If the prior court judgment has been rendered outside the jurisdiction
where the arbitral tribunal has its seat, the party should furthermore
show that the judgment is capable of recognition by the seat courts.
The arbitral tribunal is obliged to consider the judgment's
recognisability in light of its duty to render an enforceable award: if
the arbitrators wrongly ignore a valid and recognisable previous
judgment, the enforceability of any prospective arbitral award on the
same subject matter and between the same parties may be
seriously jeopardised. It might help if the party initiates recognition
proceedings before the seat courts to provide the arbitrators with a
clear statement as to the judgment's validity under the law at the
seat of arbitration.

The arbitral tribunal should also take into account that the principle
of res judicata is accorded public policy character in certain
jurisdictions, such as in Switzerland and England. For the sake of
not exposing the parties to the arbitration to time and cost outlays
rendered futile in subsequent setting aside proceedings, the arbitral
tribunal should consider staying (or even terminating) the
proceedings if there is a risk that they could violate public policy in
the jurisdiction concerned.

page "272"

As regards the abuse of process doctrine, i.e. precluding not only
the claims raised and conclusively decided in the previous
proceedings, but also the claims that could have been raised in the
initial proceedings, the arbitral tribunal should make use of this
doctrine only in cases of manifest abuse of good faith.

Furthermore, if the party initiating arbitral proceedings intends to re-
arbitrate matters that have already been conclusively decided by a
national court it may be assumed based on recent case law that the
English courts will be inclined in such a situation to grant an anti-

arbitration injunction against such a party upon application.(1481)

[D]. Scenario No 4: Final Arbitral Award with Subsequent Court
Proceedings

Arbitral awards are recognised as having the same res judicata
effect as national court judgments. With international arbitral
awards, it, however, always needs to be considered which law is
applicable to determine the preclusive effect of the award. In general,
the law at the seat of arbitration and the law of the recognising or
enforcing court are considered first. More just and predictable
results will, however, be produced if the parties' agreement and
expectations are reviewed more closely. It is, hence, advisable that
a party invoking the res judicata effect of a prior arbitral award not
just convincingly demonstrate that the prior award fulfils the triple
identity test, but also pleads on the law applicable to the scope of
the preclusive effect that the award is capable of having.

Even though national law may provide that a court is to observe the
res judicata effect of a previous arbitral award on the same subject
matter and between the same parties of its own motion, such as
under Swiss law, it is, nevertheless, advisable that the party
opposing the admissibility of the subsequent proceedings raise the
plea as soon as possible in the proceedings. Furthermore, since
only the dispositive part of the arbitral award is capable of having res
judicata effect in civil law jurisdictions, the parties should make sure,
when the award is rendered, that the dispositive parts are worded in
a sufficiently specific manner and deal with the entirety of the claims
raised by the parties; failing this, a party may, in principle, request
that the arbitral tribunal correct the award or render an additional
award.

In addition, a caveat needs to be made with regard to claims not
raised in the previous proceedings and, hence, not part of the arbitral
award, but which could have raised in the arbitral proceedings:
according to English case law, there is a certain risk that the res
judicata effect of an arbitral award is extended to such claims,
precluding the party from litigating them in separate court
proceedings. The situation would, however, be different where the
party could show that the specific claim is not covered by the
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arbitration agreement and, hence, could not have been dealt with by
the arbitral tribunal.
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Where the national court is confronted with the res judicata effect of
a foreign arbitral award, i.e. rendered by an arbitral tribunal seated
abroad, it will first review whether the arbitral award is compatible
with the New York Convention, in particular with its Article V, or
more basically with international public policy, as under French law,
(1482) before recognising it.
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