International Tax Law

a. Introduction - b. Scope of application
c. Beneficial owner - d. Interpretation
e. Tax residence of individuals

Katerina Perrou



[; Eloaywyn

e Qcpuata
* [MwgmpokuttTEL N OTAN dopoAoyia - OtAn dopoAoyia Kat dlebveg dikalo

* Artoduyn dUTANG popoAoyiag, Wiwg peocw dleBvwy cuppBacewyv (ZAAD) —
edbappoyn twv 2AAD

e [1edio edappoyng twyv ZAAD




7 Avteipevo tou AleBvoig Popoioyikol Alkaiou

e AVTIKEIUEVO TWV KAVOVWYV OleBvoug popOAOYLKOU DLKAIOU: TIWC AoKE(TAL N
dopoAoyLIKN e€ovola EVOC KPATOUC OE OXEON ME TA AAAA KpATN

* “The essence ofthe subject of international taxation is the issue of whether,
and to what extent, a country has a right to tax an individual or a company.

In legal terminology, what is the jurisdiction to tax?“ (Miller & Oats, 2014)

* [lpooe&te TN Xprion tou opou «right to tax»




i Nexus

* H BepeAiwon tng $opoAoylkng e€ouoiag Twyv Kpatwy
* HempBoAn ¢popou = kpatikr) KYPIAPXIA (sovereignty)
 Hefovuoia autn dev ertiarietal MEPAN twyv cuvopwyv
* Heéouoia autn dev MEPIOPIZETAI 0to ECWTEPLKO

 2YNAEZH evoc MPOZQIMOY pe kartoio KPATOZ (“nexus rules”) - Kputripia Nexus:

* Katowkia (yra ®Pl1) 2 $6p0oc 0To MAyKOGLLo £L60dnua
* Edpa (yia NIT)

* [Inyn.ewcodruatoc =2 $¢0p0c 0T0 £160dNUA ATIO TNV TTHYN

* Yrtnkootnta (yta dI1)
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’[ Kpttnpla katavopng tng ¢opoAoyikng e¢ovaotag

* Considerations of economic efficiency and equity

* Efficiency: international allocation of factors of production, especially of capital

—aim: the best possible productivity

* Predominant view: Best possible efficiency in allocation is obtainable by

WORLDWIDE taxation in the STATE of RESIDENCE and CREDIT for tax imposed in
STATE of SOURCE




7 TWwe GopoAoyolv Ta KpATn - AUO BACIKES APXEC

 Qudetepotntakata tnv eéaywyn kedaiaiov - OudetepOTNTA KATA TNV ELCAYWYN

kedaAaiou

- Capital EXPORT Neutrality (CEN) v Capital IMPORT Neutrality (CIN)




L [Tw¢ popoAoyouyv ta Kpatn - Avo Baotkeg ApXEC

« CEN - public finance concept to describe the situation where investors are
subject to the same level of taxes on capital income, regardless of the country in
which income is earned. The credit method of relieving international double

taxation is often considered to illustrate this principle




L [Mwg popoAoyouv ta Kpath - Auo BAGIKEG APXEG

 CIN -2 public finance concept to describe the situation where investments
within a country are subject to the same level of taxes, regardless of whether
they are made by domestic or foreign investor. The exemption method of

relieving international double taxation is often considered to illustrate this

principle.




AleBvng AurAn Popoloyla

e AttAn popoAoyia 0TO ECWTEPLKO TNE XWPAG:

* Artayopevetat, Oxt

e AileBvnc dumAn popoAoyia

* Edapuoyn tautoxpova Kkat mrapaiAnAa tou Kpltnpiou TnE Katolkiac aro Hia
xwpa (popoAoyel To maykooulo £tcodna) Kat Tou KpLtnpliou tng mnync
arto uia aAAn xwpea (popoAoyei to etcodnua arro tn CUYKEKPLUEVN TTNYN)

e Artayopevetat, OxL. lNMeplopidetal povo, oto faBuo Tou tTa idla Ta KPAtn

oLUUdWVOUV OE KATL TETOLO.




Alebvne AutAn dopoAoyla

Mapoxn ;
Yrnpeot lMowa xwpa 6a

m ¢dopoAoynoet to
)ONLa tou A;
. . ELo00

1) HEAdda NAI - ue
Baon to Kpttnpto tng
katolkiac

2) HTlaAAia, NAl - ue
aon to Kpttnplo tng
nnyne

AIEONHZ AITIN\H
NOMIKH ®OPOAOTIA

MAnpwun
AuoiBric
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AleBvng AurAn Popoloyla

AleOvn g dutAn (Vopkn) popoAoyia MPOKUTEL ETILONG

Otav evampoowrtto Bewpeitat KATOIKOZ duo () teplocotepwyv) Kpatwy, HE Baon

TNV ECWTIEPLKN vopobeoia KaBevog amo avta

Otav ot kavovec MHIHZ duo (N teplocotepwy) Kpatwy ettikaAvTtttovral (t.x. Online
dladnuioeLg: Tty TOU €L100dNUATOC N XWEA KaTolkiag tou dtapnuilOPEVOU Kat n

Xwpa otnyv ortola tpoBaretal n dtadnuion)

Kata tnv edappoyn ano oplopeva Kkpatn tou kpttnpiou tng YIMHKOOTHTAZ yia va
dOopPOAOYICOUV TO TIAYKOOHLO elc0dnua tpocwtwy 1tou dev sival KATOIKOI (Tt.x.

HIMA)
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= Alebvng AutAn opoAoyia — Noutkn -
OlKoVvouLKN

 Oplopol

* Alebvric NOMIKH dutAn ¢popoAoyia (international juridical double taxation):
the IMPOSITION of COMPARABLE TAXES in TWO (or more) STATES on the
SAME TAXPAYER in respect of the SAME SUBJECT MATTER and for
IDENTICAL PERIODS

* AleBvric OIKONOMIKH autAn dopoAoyia (international double economic
taxation): the SAME economic TRANSACTION, item of INCOME or CAPITAL
is taxed in TWO (or more) STATES during the SAME PERIOD but in the hands
of DIFFERENT TAXPAYERS




|
’Lh AleBvne AutAn ®opoloyia — Noutkn -
OIKOVOUIKT

 AieOvng OIKONOMIKH dwAnR dopoloyia -mapadeiypata

* AlopBwon KepdWV eVOOOUIALKWY cuvaiaywyV (TP)

[Maylwa (Asset attribution)

Ekmttwon dartavng / opoAoyia ecodou

Aladaveic etalpeiecg (Transparent legal entities)

Mepiopata (aAAa: “kKAacolko cuotnua dopoAoyiag KEpOWYV

ETUXELPNOEWV»)
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AutAn dopoAoyia & Aebvecg Aikato

AutAn dopoloyia kat diedveg dikaro - Katavopun ¢popoAoyikng e€ovaoiag petaév
TWV Kpatwy

Aev vTtapxel kavovag AIEONOYZ AIKAIOY mou va amtayopev el TNV mIBoAN ¢opou pe faon tTo
eO0WTEPLKO dikalo oto elcodnua AAANOAAIMHS - B6a tpemntel wotooo va vrtapxet EMAPKHZ dsopog

HE TO KPATOCG Ttou et areL to poOpo

To d1eBveg eBLuIkO dikato AEN AMNMATOPEYEI tn dutAn dopoAoyia — 1o dleBveg dikalo pmopei va
puOuicet MONO to MOIOZ DOPOAOTEI Tl (katavoun popoAoyiknig e€ovoiacg -distribution of

taxing powers)

To dieOveg dikawo AEN ETMIBAAEI tnv amoduyn tng dteBvoug dmANRg popoAoyiag — auto umopel
va YivEL HOVO OLKOLOOEAWCG Ao TA KPATH, ELTE HE KAVOVEG ECWTEPLKOL dlKaiou (HovopEPN

HETPA) N apolBaia oc dUEPEC ) MOAVHEPEG eTtitedo Baocel dleOvwy cLuuBAcEWV y



Tt etvat to Alebveg DopoAoyiko Alkato

e Aev uTIAPXEL KATTOLOC «dlEBvVNC dOpo» («international tax»).

* Tueivar to AIEONEZ POPOAOTIKO AIKAIO;
Mg tov 0po AeBveg DopoAoyLlko AlKalo EVVOOUE:

a. touc Kavoveg twv ZAAD (Double Tax Conventions, kavoveg dnpoaociou

dleBvoug dikalou) Kal

B. Touc Kavoveg eocwtepLKoUL dikaiou tou pubpuidouv dlacuvoplakd Bepata

(TL.X. EKTITWON $OPOoL aAAodaTNQ)
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|
’i Attoduyn dleBvouc dTANG dopoAovyiag — Alyn
lotopia

* Havanmtuén twv ZAAD
 AwmAn ¢opoAoyia otnv Eupwnn tou 19° awwva
e 2UveEdpLo TNE BiEvvng (1814-1815) idpuon plag XaAapng YEPHAVIKAC CUVOHOOTIoVOIag
(avti evog eviaiou yeppavikou KpAToug)
1834: teAwvelakn evwon (Zollverein) twv kpatdiwv tne Meppavikng Zuvopootovdiag

* H auénon twv cuvalaywyv Kal TwV eevOUCE WV HETAEL TwV Kpatdiwyv tng Meppavikng
2uvopooTiovdiag tpoKAaAeoe TNV avénon tng dumAng dopoAoyiacg. To KowvoBouAlo aveafe
TIPWTORBOUVALQ yla TNV AVTLYETWTILON TOU PALVOUEVOU

16 AtptAiou 1869: n tpwtn Alpepnc 2uppaocn yia tnv Atoduyn tne AumAng PopoAoyiag
netaéL NMpwoaoiag kaw Za&wviag

18 AcskepBpiov 1869/7 lavouvapiov 1870: Aipepnc2ZupBaocn yia tnv Artopuyn tng AutAng
dopoloyiag petaéL Avotpiag kat Ouyyapiag

21 louviov 1899: Alpepng ZupBaocn yia tnv Atopuyn tne AutAng PopoAoyiag petadl tng
[eppavikng Autokpatopiag (eixe evortownBei to 1871 amo tov Katlep NouvAteApo B ') kat
tn¢ Avotpo-Ouyyaplac.
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Attoduyr) OleBvoug OUtAng dopoAoyiag — Alyn

lotopla

* Maptiog 1922: H Kowwwvia twv EBvwyv pwrta:

[Moleg elval Ol OLKOVOMLKECG CUVETELEG TNC OLTAN G popoAoyiac;

Mrmtopouv va dtapopdwBoUV YEVIKEG apXEC TTou Ba pyrtopovcav va ATtOTEAECOULY
N Baon plag dteOvoug ouvONKNG (evvoel TtoAupepoLE) N TIPETEL To NTnUava
AVTIMETWTILOTEL OE DIPEPEC ETTTTEDO;

Mrmtopouv va edappocBolv oL apXEC TIOU LTIAPXOUV 1dN ite oe dlEBVEIC
ouppaAocelg peTAEL aveEaPTNTWYV KPATWY £ite o€ cUMBAcELg HETAEL
OHOCTIOVO WV KPATWV;

Mrmopei va BeottioBei evag pnxaviopog emiAvong dtadpopwyv;

>€ Ttolo faBuo Ba pmopovioe pe pla tetola cLPBaon va BeoTiloBel HNXAVIOUOG
gAEYXOU yla TNV anoduyn TWV KATaAoTPATNYACE WV,

* Maptiog 1923: O artavinoslg Twv Epmelpoyvwpovwy oToug oTtoioug avatednke n
ueAetn («Report of the 4 Economists»)> KATANOMH ¢opoAoyikng e§ovoiag
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Attoduyn dleBvoug dLTT

otopla

— 39 —

Conclusion.

Summing up the preceding discussion, it would be desimble ideally to apportion economic
allegiance as between origin and domicile as follows :

PREFONDERANT
CATEGORY OF WEALTH ELEMENT.
Origin Domicile.

1. Land, R T NS S e A AN o S S

Il 2. Mines, oil wells, ¢ e - x

IT b, Commercial establishments S S AR P

III @a. Agricultural implements, machinery, flocksandherds , . . . =«

II1 b, Money, jewelry, furniture, €1C. . « 2« « « o« <« o 4+« « 2 4 x
HV N QEAI Soer  aSatieie sLieiEa it STte aiia mnietereiie sie K{CERISE)

V a. Mortgages . . st » s s me e sl aaa eie seos e X (prop'y) x (income)
V b. Corporate sha ¢ . X
V ¢. Corporate bonds . oo R S . x
Vd. i . Sice e o . . S X
Ve r SIS » s it 35 = AN x
VI. Professional earnings . . . . .« « « « o o . X

That is to say, the categories of wealth in which origin is more important are :

I, a I12 1ila, IV, V a (property).

Those categories in which domicile is more important are

ITI &, V & (income), V5, Ve, Vd, Ve, VI.

Putting it another way, all corporeal wealth, including immovables and tangible movables,
except 111 4, would be assigned predominantly or wholly to the place of origin ; all intangible
wealth, except Va {property) would be assigned predominantly or wholly to domicile or residence.

Taoallocate the exact proportion of economic allegiance to origin or domicile in eact particular
category is well-nigh impossible.  Such an attempt would savour too much of arbitrary.
But where any two countries desire to make such an allocation, they would do well to be
guided, ideally at least, by the above analysis.

Where it would be teo complicated to make the exact apportionment between the claims of
origin and domicile in each category of wealth, a certain rough justice can be attained by turning
over all the categories of the first division completely to the place of origin, and by turning over
all the categories in the second division completely to the place of domicile. What each
country would lose in the one case it would roughly gain in the other, and there would be
the great additional advantage of comparative simplicity.

AN¢ popoAoylag —Aiyn
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’1 Attoduyn dleBvouc dTANG dopoAovyiag — Alyn
JER lotopla

 Kowvwvia twv EOvwyv: evappovion tTwy uttapxouvowyv dleBvwy cupBacewyv Kal

avarntuén mMpoTuTwyY cupBacewyv (1926-1928 kat 1933-1935)

e Avamtuén diktuou ZAAD: 1925: [eppavia - ItaAia, 1922/1928: UK -
lpAavdia, 1932: HIMA - TaAAla , 1936: HINA - Kavadag, 1939: HIA —

2ounodia

 Andrew W. Mellon (Yrtoupyog Owovoputkwy HITA, 1930): “The objections to this
method appear to me to be that the concessions are more likely to be based on

bargaining than on sound principles of taxation”.




|
’1}* Amtoduyn dleBvoug dumAng dopoAoyiag — Aiyn
S lotopia

 Metatov B’ lNMaykooptio MoAspo:
e Avamtuén duo akopa Mpotuntwy ZupBacewyv: MNpotutn ZVpBacn Tou Me&ikov tou 1943
kKat Mpotunn ZVpBaocn tou Aovdivou tou 1946.
e AmO 10 1948: Opyaviopoc Evpwrtaikng Owkovoputkng 2Zuvepyaoiag (OEEC) kal otn cuveExewla
Opyaviopog Owkovouikng 2uvepyaaoiag kat Avarttuéng (OOZA/OECD)
* Eudpaon otic avemTtuyHEVEC XWPEC, DLADOXLKEC ETILKALPOTIONOELC aTto To 1992. ZApepa
LOXUEL N TtPOTUTIN ZUHBaoN ottwe dlapopPpwOnke to 2017.
* Avtiotolxn pwTtoBouAia oto mAaioto tou OHE amo to 1968 — epudaon otig
QVATTTUOCOUEVEG OLKOVOMieG. [Mpoturn ZupBaocn OHE 1980, avaBewpnon 1999 kat

npoodatn avabewpnon 2017.
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g Attoduyn dleBvouc dLTTANC dopoAoylag

* Regional Instruments
* Nordic Group
 European Union? Aev uttapxet otnv EE pla eviaia 2uppBacn Artodpuyr g AurtAn g PopoAoyiag -
Olpepeiq 2ZAAD petaéL twv KM
e State Models
* US Model Convention

* Multilateral Agreements

* The Nordic Convention on Income and Capital entered into by Denmark, Finland, Iceland,
Norway and Sweden, which was concluded in 1983 and replaced in 1987, 1989 and 1996,
provides a practical example of a multilateral convention between a group of member

countries and follows closely the provisions of the Model Convention. .



Attoduyn dleBvouc dLTTANC dopoAoylag

i | i
i < ) JpA B
o e,

* Multilateral Agreements

* the Convention on Mutual Administrative Assistance in Tax Matters (Council of Europe),

entered into force on 1 April 1995.

* Multilateral Convention to Implement Tax Treaty Related Measures to Prevent BEPS,
drafted in order to facilitate the implementation of the treaty-related measures resulting from
the OECD/ G20 Base Erosion and Profit Shifting Project and which was opened for signature
on 31 December 2016.

* «Despite these multilateral conventions, there are no reasons to believe that the conclusion of a multilateral tax convention
involving a large number of countries that could replace the network of current bilateral tax conventions could now be
considered practicable. The Committee therefore considers that bilateral conventions are still a more appropriate way to
ensure the elimination of double taxation at the international level.»
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1 Kavoveg katavopnc egouatag eBoAiC dopou

e Kavovec twv ZAAD kal Kavovec 1D TIKoL dlebvouc dkaiou
* Quowotnta: they are both conflict rules* (*misleading)
* Atadopd: tax treaty rules NEVER lead to the application of foreign law — states always apply
their own tax rules
* Otkavoveg twv 2AAD MEPIOPIZOYN (dev emekteivouv) To Ttedio epaApPHOYN G TWV KAVOVWYV TN
EOWTEPLKNCG VopoBeaiag twyv cupBarropevwy kpatwyv - METABAAAOYN to antotéAeocua tng
E0WTEPLKNG VopoBeaiag
e OLkavoveg twv 2ZAAD dev AHMIOYPIOYN ¢popoAoyntEa LAN TTOU dev UTAPXEL SN HE BAon To
E0WTEPLKO JLKALO — £XOLV TIPOEAEUON KAL VOULKN Baon oto dnuoacto dlebveg dikalo - ivat

ANE=APTHTOI aro to ecwTtepko dikalo
23




H NMpotuttin 2uppaocn touv OO2A

Uniform basis for the most common problems that arise in the field of international juridical

double taxation
2uotaon (Recommendation) tou ZupBouAiou tov OOZA :

member countries, when concluding or revising bilateral conventions, should conform to the
MC as interpreted by the Commentaries thereon and having regard to the reservations

contained therein AND

their tax authorities should follow these Commentaries, as modified from time to time and
subject to their observations thereon, when applying and interpreting the provisions of their

bilateral Tax Conventions that are based on Model Convention.

24



H NMpotuttin 2uppaocn touv OO2A

RESERVATIONS — are related to the NEGOTIATION of DTCs; although all member countries are
in agreement with the aims and the main provisions of the Model Convention, nearly all have
entered reservations on some provisions, which are recorded in the Commentaries on the Article
concerned. Insofar as a member country has entered reservations, the other member countries
in negotiating bilateral conventions with the former, will retain their freedom of action in

accordance with the principle of reciprocity.

25



H NMpotuttin 2uppaocn touv OO2A

OBSERVATIONS — are related to the INTERPRETATION of DTCs; observations on the
Commentaries have sometimes been inserted at the request of member countries that are
unable to concur in the interpretation given in the Commentary on the Article concerned.
These observations thus do not express any disagreement with the text of the Convention, but
usefully indicate the way in which those countries will apply the provisions of the Article in

question.
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O KukAocg wN¢ pac 2AAD

Ta 7 Ztadwa tng {wng puag ZAAD

1.

AlTnua — TPOOCKANGCH ATIO LA XW PA TIPOC Kla AAANn ya evapén dlampaypateloewy Kat Zupdwyvia ya
evapén dlampaypatevoswy

Aleaywyn dlampaypateVoewyV Kal, o€ Ttepimtwaon cupdwviag, povoypadn KEPEVOU ATTO

QAVILTTPOOWTIELEQ

Ymoypadn diebvouc ocvpBaonc (e BAoN TO ECWTEPIKO dikalo) = dECPELON KPATOUC O dLleBVEC

emtirtedo

Kupwon dteBvoug cupBaoncg (pe BAcn To ECWTEPIKO dikalo)

‘Evapén woxvocg (entry into force)

‘Evapén epappoyng (entry into effect)

ANén / katayyeAia
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To TteplexopeEVOo TWV Kavovwy tng 2AAD

* Tax treaty rules do not choose between DOMESTIC or FOREIGN tax rules —they determine WHO

gets to TAX WHAT, always according to its DOMESTIC law, as limited by the treaty rules [ they
are DISTRIBUTIVE rules

* Tax treaty rules DO NOT CREATE tax liabilities that do not already exist according to domestic
legislation; they DO NOT INCREASE existing tax liabilities — they LIMIT the application or scope of
EXISTING taxes or they GRANT BENEFITS (deductions)

* DTCs establish an independent mechanism to avoid double taxation through restriction of

claims in areas where overlapping tax claims are expected

28



e To Tteplexopevo tou kavova tng 2AAD

* Tax treaty rules prevent not only CURRENT but also POTENTIAL double taxation

(e.g. modifications of legislation)

* States are free to grant additional benefits or expand the scope of application of

DTC benefits unilaterally (domestic legislation).

29




H epappoyn twv 2AAD

- "H.- }
-'f'-‘l' :?;-ﬂ ¥ W

* Tt cuviota AuTAn PopoAoyia kat TLoxXL deV eival onNUAVTIKO ylatnv ebappoyn Twyv

2AAD

 Hedappoyn plag ZAAD eival {ntnua eppnveiag tng ouykekpluevng ZAAD

30




L Edappoyn 2AAD

 Aopun kattporocg epappoyng evog kavova 2ZAAD (DISTRIBUTIVE RULE) - 3 Biuata

1° BAua: Tumtikeg mpoilmoBeceLg

* Binding effect of the Treaty on the taxing entity (state)
* Treaty entitlement of the taxpayer (Art. 1 MC)

* Applicability of the treaty to the tax in question (Art. 2 MC)
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Edappoyn 2AAD

2° BApa: OuclaocTtikeg MpoUToOETELg
* Designation of the object to which the rule applies (‘income’, ‘profit’, ‘capital’)

* Designation of the particular requirements under which the rule applies:

designation of source and amount of tax liability

* Connection of the tax object with the taxpayer (‘attribution’, “income derived
by”)

* Connection of the taxpayer with the taxing state (‘connecting factor’, a
characteristic of the taxpayer (residence, nationality) or of the transaction or

event (place of immovable property)

32




Edappoyn 2AAD

3° BApa: NoplKEG CUVETTELEG oTA SUO KpATN
* The substantive tax law of ONE of the contracting states remains

UNAFFECTED; the tax claim is at most limited in amount - this State has

Primary Taxation right (source state)

* The other contracting state allows an exemption for the situation or it

agrees to allow a credit for the tax paid — this State has ‘Secondary

Taxation’right (residence state)

e DTC Article # DTC Rule —the elements of a DTC Rule are scattered over several

DTC Articles
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H epappoyn twv 2AAD

P el o
[ i A

 Aev ZEKINQ NOTE pe tnv 2AAD

* AkoAouvBw ta eéngpPnuarta:

1. Adetnpla eival To EOCWTEPLKO dikalo
A. EvtoTmtidw TIC EUTTAEKOHEVEG XWPECG
B. E€etddw TNV ecWTEPLIKN Vopobeoia

[. AlamioTwvw Tola xwpa €xet dikaiwpa va ¢opoAoynoet
2. E&etaldw tomedio epappoyne tng ZAAD (tpoowTa, KAAuTTtopevol popol)
3. Evrtomidw tov epappooteo kavova (distributive rule)

4. EMmAUW tuxov epunveuTika {ntnuata

5. Edappolw tov Kavova kal KataAnyw otnv eAddpuvon tng dumAng popoAoyiag cupdwva pe tn ZAAD




To tedio epappoync tTwv 2ZAAD —n evvola Tou
«TIPAYHATIKOU OLKALOUXOU

NMedio epappoyng twv ZAAD
« ApBpo 1 MpoturntngZupBaong OOZA =2 MNMpodowTta

 ApBpo 2 Mpoturng 2uppaocng OOZA =2 kaAutttopevol popol
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1. [Medlo epappoync— KAAUTITOPEVA TIPOOWTIA

ARTICLE 1 - PERSONS COVERED

1. This Convention shall apply to persons who are residents of one or both of the Contracting
States.

2. For the purposes of this Convention, income derived by or through an entity or arrangement that
is treated as wholly or partly fiscally transparent under the tax law of either Contracting State
shall be considered to be income of a resident of a Contracting State but only to the extent that the
income is treated, for purposes of taxation by that State, as the income of a resident of that State.

3. This Convention shall not affect the taxation, by a Contracting State, of its residents except
with respect to the benefits granted under paragraph 3 of Article 7, paragraph 2 of Article 9 and
Articles 19, 20, 23 [A] [B], 24, 25 and 28.

36



L : 1. lNedlo epapuoyrG— KAAUTITOHEVA TIPOCWTIA

ARTICLE 1 - PERSONS COVERED

* persons = oplopoc oto apbpo 3: “the term “person” includes an individual, a company and any
other body of persons”

* who are residents =2 apBpo 4: “For the purposes of this Convention, the term “resident of a
Contracting State” means any person who....”

* Eldkog kavovag yia dtadaveig etalpieg/ ovrotnteg: wholly or partly fiscally transparent

* AleuKpivion yla tnv epappoyn Twv Kavovwy Twv ZAAD ot o eocwTteptko = This Convention
shall not affect the taxation, by a Contracting State, of its residents except with respect to the
benefits granted under....
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2. Nedlo epappoyng — KAAUTITOHEVOL HOPOL

ARTICLE 2 - TAXES COVERED

1. This Convention shall apply to taxes on income and on capital imposed on behalf of a Contracting State or of its
political subdivisions or local authorities, irrespective of the manner in which they are levied.

2. There shall be regarded as taxes on income and on capital all taxes imposed on total income, on total capital, or
on elements of income or of capital, including taxes on gains from the alienation of movable orimmovable property,
taxes on the total amounts of wages or salaries paid by enterprises, as well as taxes on capital appreciation.

3. The existing taxes to which the Convention shall apply are in particular:
a) (INState A): e eeeees
b) (iInState B): euveveiiiiieeeeeee e

4. The Convention shall apply also to any identical or substantially similar taxes that are imposed after the date of
signature of the Convention in addition to, or in place of, the existing taxes. The competent authorities of the
Contracting States shall notify each other of any significant changes that have been made in their taxation laws.
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2. Nedlo epappoyng — KAAUTITOHEVOL HOPOL

ARTICLE 2 - TAXES COVERED

81 -lMNedio epappoyng

* taxes on income and on capital

* imposed on behalf of a Contracting State or of its political subdivisions or local authorities,
* irrespective of the manner in which they are levied.

§2. MleVIKOC 0PLOHOC — GOPOC ELGOBAMATOC

* regarded as taxes on income and on capital

§3. EWd1kn avagopa otoug loxvovieg OPOoUC KATd To Xpovo cuvaPng tngZAAD — antapiBunon, €xel
TTavnyupLKo xapaktnpa

84. MNpoBAsPn movu e§untnpetei tnv opaAn Aettovpyia tng ZAAD oto pEAAov («shall apply»)

* identical or substantially similar taxes that are imposed after the date of signature of the Convention
- ouolWdOWC OpoLoL popol

* in addition to, or in place of, the existing taxes =2 eTnA£ov Twv ¢OPWV TTOU LOXVOUV KATA TO XPOVO
ouvayng tng2ZAAD ) o€ avtikataotacn avtwy
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2. Nedlo epappoyng — KAAUTITOHEVOL HOPOL

APOPO 2 - KAAYTITOMENOI ®OPOI

1.’Ektaktn edpanaé etopopa Kowwwvikng evduvng (a. 5 tou N 3845/2010)
e 2TtE A153/2018 (ItaAia, Alitalia)
* 2TE A154/2018 (HI1A, Delta Airlines)

2. EWdKA elopopd aAAnAcyyung (a. 29 tou N 3986/2011, twpa a. 432 KDE)
. >tE 2465/2018 (HB)
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3. [1edio epappoyng—dadog & Xpovoq

Article 30 — Territorial extension
Article 31 - Entry into force

Article 32 - Termination

41



4. T1edlo edpappoyng — TPAYHATIKOG dLKALOUXO0G

* The Concept of ‘Beneficial Owner’
* Ap6po 10
1. Dividends paid by a company which is a resident of a Contracting State to a

resident of the other Contracting State may be taxed in that other State.

2. However, dividends paid by a company which is a resident of a Contracting
State may also be taxed in that State according to the laws of that State, but if the

beneficial owner of the dividends is a resident of the other Contracting State,
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L 4. Medlo epappoyng — TPAYHATIKOG dIKALOUXOG

* The Concept of ‘Beneficial Owner’
« ApOpo 11881-2 - TokotL: Opola tpoceyylon pe apbpo 10

« ApOpo 1281 - Aikawwpata: «Royalties arising in a Contracting State and
beneficially owned by a resident of the other Contracting State shall be taxable

only in that other State.»
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4. T1edlo edpappoyng — TPAYHATIKOG dLKALOUXO0G

 ApOpo 10 - ZxoAwa, §12.1

12.1 Since the term “beneficial owner” was added to address potential difficulties arising from the
use of the words “paid to...aresident” in paragraph 1, it was intended to be interpreted in this
context and not to refer to any technical meaning that it could have had under the domestic law
of a specific country (in fact, when it was added to the paragraph, the term did not have a precise
meaning in the law of many countries). The term “beneficial owner” is therefore not used in a
narrow technical sense (such as the meaning that it has under the trust law of many common law
countries), rather, it should be understood in its context, in particular in relation to the words “paid
... to aresident”, and in light of the object and purposes of the Convention, including avoiding
double taxation and the prevention of fiscal evasion and avoidance.
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L - 4.T1edlo epappoyng — TTPAYHATIKOG OLKALOUXOG

 ApBpo 10 - ZxoAa

 Where an item of income is paid to a resident of a Contracting State acting in the capacity of
agent or nominee it would be inconsistent with the object and purpose of the Convention for the
State of source to grant relief or exemption merely on account of the status of the direct recipient
of the income as aresident of the other Contracting State. The direct recipient of the income in
this situation qualifies as a resident but no potential double taxation arises as a consequence of
that status since the recipient is not treated as the owner of the income for tax purposes in the
State of residence.
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L - 4.T1edlo epappoyng — TTPAYHATIKOG OLKALOUXOG

 ApBpo 10 - ZxoAa

* It would be equally inconsistent with the object and purpose of the Convention for the State of
source to grant relief or exemption where a resident of a Contracting State, otherwise than
through an agency or nominee relationship, simply acts as a conduit for another person who in
fact receives the benefit of the income concerned. For these reasons, the report from the
Committee on Fiscal Affairs entitled “Double Taxation Conventions and the Use of Conduit
Companies” concludes that a conduit company cannot normally be regarded as the beneficial
owner if, though the formal owner, it has, as a practical matter, very narrow powers which render

it, in relation to the income concerned, a mere fiduciary or administrator acting on account of the
interested parties.

46




| |l x
i - r
.'.l...l- .-c'- A

4. T1edlo edpappoyng — TPAYHATIKOG dLKALOUXO0G

ApBpo 10 - ZxoAla

In these various examples (agent, nominee, conduit company acting as a fiduciary or administrator), the direct recipient
of the dividend is not the “beneficial owner” because that recipient’s right to use and enjoy the dividend is constrained by
a contractual or legal obligation to pass on the payment received to another person. Such an obligation will normally
derive from relevant legal documents but may also be found to exist on the basis of facts and circumstances showing
that, in substance, the recipient clearly does not have the right to use and enjoy the dividend unconstrained by a
contractual or legal obligation to pass on the payment received to another person. This type of obligation would not
include contractual or legal obligations that are not dependent on the receipt of the payment by the direct recipient such
as an obligation thatis not dependent on the receipt of the payment and which the direct recipient has as a debtor or as a
party to financial transactions, or typical distribution obligations of pension schemes and of collective investment
vehicles entitled to treaty benefits under the principles of paragraphs 22 to 48 of the Commentary on Article 1. Where the
recipient of a dividend does have the right to use and enjoy the dividend unconstrained by a contractual or legal
obligation to pass on the payment received to another person, the recipientis the “beneficial owner” of that dividend. It
should also be noted that Article 10 refers to the beneficial owner of a dividend as opposed to the owner of the shares,
which may be different in some cases.
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. 4.T1edlo epappoyng — TPAYHATIKOG OLKALOUXOG

e SOS! BO under tax treaties MUST NOT be confused with the term “ultimate beneficial
owner” (‘UBO’) used in the AML legislation

* The explanations concerning the meaning of “beneficial owner” that are included in the 2017
OECD Commentary under the article mentioned above make it clear that the meaning given to
this term in the context of the Article must be distinguished from the different meaning that has
been given to that term in the context of other instruments that concern the determination of the
persons (typically the individuals) that exercise ultimate control over entities or assets.
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4. T1edlo edpappoyng — TPAYHATIKOG dLKALOUXO0G

SOS! BO under tax treaties MUST NOT be confused with the term “ultimate beneficial
owner” used in the AML legislation

The Financial Action Task Force, International Standards on Combating Money Laundering and
the Financing of Terrorism & Proliferation — The FATF Recommendations (OECDFATF, Paris, 2012),
which sets forth in detail the international anti-money laundering standard and which includes
the following definition of beneficial owner (at page 110): “the natural person(s) who ultimately
owns or controls a customer and/or the person on whose behalf a transaction is being
conducted. It also incorporates those persons who exercise ultimate effective control over
a legal person or arrangement.” Similarly, the 2001 report of the OECD Steering Group on
Corporate Governance, Behind the Corporate Veil: Using Corporate Entities for Illicit Purposes
(OECD, Paris, 2001), defines beneficial ownership as follows (at page 14):
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L - 4.T1edlo epappoyng — TTPAYHATIKOG OLKALOUXOG

e SOS! BO under tax treaties MUST NOT be confused with the term “ultimate beneficial
owner” used in the AML legislation

* “In this Report, “beneficial ownership” refers to ultimate beneficial ownership or interest by a
natural person. In some situations, uncovering the beneficial owner may involve piercing through
various intermediary entities and/or individuals until the true owner who is a natural person is
found. With respect to corporations, ownership is held by shareholders or members. In
partnerships, interests are held by general and limited partners. In trusts and foundations,
beneficial ownership refers to beneficiaries, which may also include the settlor or founder.”
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4. T1edlo edpappoyng — TPAYHATIKOG dLKALOUXO0G

SOS! BO under tax treaties MUST NOT be confused with the term “ultimate beneficial
owner” used in the AML legislation

That different meaning of “beneficial owner” cannot be applied in the context of the double tax
agreements. Indeed, that meaning, which refers to natural persons (i.e. individuals), cannot be
reconciled with the express wording of subparagraph 2 a) of Article 10 of the 2017 OECD Model,
which refers to the situation where a company is the beneficial owner of a dividend. In the
context of Article 10, 11 and 12 the term “beneficial owner” is intended to address difficulties
arising from the use of the words “paid to” in relation to dividends rather than difficulties related
to the ownership of the shares of the company paying these dividends. For that reason, it would
be inappropriate, in the context of these Articles, to consider a meaning developed in order to
refer to the individuals who exercise “ultimate effective control over a legal person or
arrangement.”
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* H €vvola Tou «tpayuatikol dltKatouXou»

1. Indofood v JP Morgan Chase Bank (UK) - 2006
2. PREVOST CAR (Canada) - 2009

3. VELCRO Canada-2012

4. PAOQO Severstal-2016
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. 4.ledio edpappoyng— TTPAYHATIKOG SIKALOUXOG
— Indofood

Indofood International Finance Ltd v. JP Morgan Chase Bank, Court of Appeal, 2
March 2006, (2006) 8 ITLR 653

e Facts of the case

* Indofood Indonesia (parent guarantor) - receives a loan from Indofood

Mauritius (issuer) 2 receives loan funds from international market
 |nterest from Indonesia to Mauritius: 10% WHT
* |[nterest from Indonesia to noteholders: 20% WHT

* Interest from Mauritius: 0% WHT
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. 4.ledio edpappoyng— TTPAYHATIKOG SIKALOUXOG
— Indofood

Indofood - Facts of the case — cont.

* Early redemption if WHT % changes and this obligation cannot be avoided

by the issuer

* [ndonesia terminates DTC with Mauritius!

Indofood asks for early redemption

JP Morgan Chase proposes that there is a viable alternative: to interpose a

Dutch sub (10% WHT on interest from Indonesia to NL)

BUT: is the Dutch sub the BO of the interest?
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’}* 4. T1edlo epappoyng — TTPAYHATIKOG OLKALOUXOG
s — Indofood

S,

Indofood

* Arguments
Position of the Indonesian Tax Authority: “the term “beneficial owner” means
the actual owner of the interest income who truly has the full right to enjoy
directly the benefits of that interest income. Consequently, conduit company
and nominee such as the NewCo will not be regarded as the actual owner of
the income.”
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4. MNedio ebapPOYAC — TIPAYHATIKOCG SIKALOUXOG
— Indofood

Indofood
* Reasoning of the court

* Regard is to be had to the substance of the matter. In both commercial and
practical terms the Issueris, and Newco would be, bound to pay on to the Principal

Paying Agent that which it receives from the Parent Guarantor

* No ‘direct benefit’ from the interest payable by the Parent Guarantor except by

funding its liability to the Principal Paying Agent or Issuer respectively.

* Such an exception can hardly be described as the ‘full privilege’ needed to
qualify as the beneficial owner; rather the position of the Issuer and Newco

equates to that of an “administrator of the income” -



4. MNedio ebapPOYAC — TIPAYHATIKOCG SIKALOUXOG
— Indofood

Indofood

e Comments

* virtually no case law on the meaning of beneficial ownership until the Indofood case (2006)

a civil case brought between the two parties to a loan agreement

The interposed entity had no function whatsoever but to receive income and pay on the

identical amount of income

in fact, it had so little function that, according to the Court of Appeal, the actual flows of

money missed it out completely.

Interpretation subject to the purpose and objective of the treaties; aimed at treaty shopping
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’Lh 4. [1edlo epappoynt — TIPAYHATIKOC OLKALOUXOG
— PREVVOST

PREVOST CAR INC. v. CANADA, 2009 FCA 57
 Facts of the Case

* Prevost Canada - dividends = Prevost Holding BV (NL) = dividends = (1)
Volvo (S) and (2) Henlys (UK)

* 5% WHT from Canada to NL;
* 15% WHT from Canada to Sweden;

* 10% WHT from Canada to UK
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’1 4. Nedlo epappoyng — TIPAYHATIKOC OLKALOUXOC
— PREVOST

PREVOST CAR INC. v. CANADA, 2009 FCA 57
* Reasoning of the Court (para.16).

* Prévost Holding was the registered owner of Prévost shares, paid for the

shares and owned the shares for itself;

 when dividends are received by Prévost Holding in respect of shares it owns,
the dividends are the property of Prévost Holding and are available to its
creditors, if any, until such time as the management board declares a

dividend and the dividend is approved by the shareholders.
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4. MNedio ebapPOYAC — TIPAYHATIKOCG SIKALOUXOG
- PREVOST

PREVOST CARINC. v. CANADA, 2009 FCA 57

 Reasoning of the Court (para.16).

No agency, mandate or nominee

No Conduit, because conduit = absolutely no discretion as to the use or

application of funds put through it
No pre-determined or automatic flow of funds to Volvo and Henlys
Payment of dividends = according to Dutch law

No obligation to pay dividends to Volvo and Henlys
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4. MNedio epappoynC — TPAYHATIKOC dIKALOUX0G
- PREVOST

PREVOST CAR INC. v. CANADA, 2009 FCA 57
e Comments

- Agents, nominees and conduit companies with absolutely no discretion

over amounts received = are NOT BOs

- See: OECD clarification of the Meaning of BO in the OECD MC Discussion
Draft 29 April 2011 to 15 July 2011 (OECD 2011)

- See also: 2017 OECD MC Commentary on Article 10, at para. 12
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4. MNedio epappoynC — TPAYHATIKOC dIKALOUX0G
- VELCRO

Velcro Canada Inc., Tax Court of Canada, 24/02/2012

* Facts of the case
e Velcro Industries BV (NL) = licensing agreement = Velcro Canada
e Velcro Canada -2 paid royalties—~> VIBV (10% WHT)
e VIBV - transferred residence to NL Antilles

e VHBV (NL) = rights under licensing agreement
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’1}* 4. MNedlo epappoyng — TPAYHATIKOC OLKALOUXOC
ks — VELCRO

Velcro Canada Inc.

 Facts of the case

* VCI (Ca)—> royalties to VHBV (NL)—> royalties to VIBV (NL Ant)
* Royalties from Canadato NL: 10% WHT
* Royalties from Canadato NL Antilles: 25% WHT

* BO test adopted in Prevost Car: BO =the person who receives the dividends
[royalties, interest] for his or her own use or enjoyment and assumes the risk

and control of the funds he or she received

+ BO attributes: POSSESSION, USE, CONTROL, RISK .
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’Lh 4. Nedlo epappoyng — TPAYHATIKOC OLKALOUXO0G
| - VELCRO

Velcro Canada Inc.
* Reasoning of the Court
* VHBV received funds in the same bank account as other income
* VHBV paid a different amount to VIBV than the amount it received from VCI
* VHBV had some (limited) discretion
* Conclusion: VHBV is the BO
* Comments
* Decision Not well founded ; Facts misunderstood?

* Velcro and Prevost viewed together establish a very low threshold for BO in Canada




4. MNedio ebapPOYAC — TIPAYHATIKOCG SIKALOUXOG
— SEVERSTAL

PAO Severstal (Case No. A40-113217/16-107-982)
Moscow Arbitrazh Court, 31 October 2016
* “Russian Prevost” case — BUT: taxpayer lost

* Facts of the case: In 2011 PJSC Severstal paid dividends to its 4 Cypriot corporate
shareholders which repaid them to the corporate shareholders registered on the British
Virgin Islands. The tax rate at a source of 5%, applicable to cases when recipient of

dividends is a beneficial owner, was applied by JSC Severstal being a withholding agent.

* The tax audit: On 25.05.2015 the field tax audit of the year resulted in tax adjustment
and penalties on the basis of application of 15% withholding tax rate instead of 5%. The

taxpayer appealed this additional charge.
68



~ 4.T1edio epappoyng — TPAYHATIKOG OLKALOUXOG
i — SEVERSTAL
PAO Severstal

 Position of the tax authorities:

* The Cypriotrecipients of dividends in fact were the transit companies which were simply re-

paying dividends further for BVI companies.

* All actions were under control to PJSC Severstal, and shareholders did not conduct any other

activities, except receipt and repayment of dividends to offshore recipients.
* Position of the taxpayer:
* The legislation didn't contain clear criteria of the beneficial owner in the relevant tax years.
* “Beneficial owner” is simply the legal owner of shares
* Shareholders of PJSC Severstal had no restrictions on determination of the future of

dividends and conducted their business independently. 69




. 4.ledio edpappoyng— TTPAYHATIKOG SIKALOUXOG
-~ SEVERSTAL

PAO Severstal

Arguments used by the court:

1. Effectively all received dividends were repaid to the companies in BVI either in the form of

dividends, or interest on loans.

2. Articles of the Cypriot companies were almost identical and contained crucial restrictions
for directors of the Cypriot companies regarding the sale of shares of PJSC Severstal (only
specifically named companies were permissible buyers). The directors could not sell shares of

PJSC "Severstal" without the approval of shareholders in the BVI.

3. The shareholders did not conduct other activities and did not receive any otherincome

except for dividends.

4. Shareholders do not pay any tax in Cyprus.

70




. 4.T1edio edpappoyng — TPAYHATIKOG SLKALOUXOG
)% — SEVERSTAL

PAO Severstal

| |
e

Arguments used by the court - cont:

5. Number of companies were registered at the same address, the bank accounts were open in the
same bank, the resolutions of Board of Directors of several shareholders was signed by the same

person.

6. Letter of the Tax Service of Cyprus (supposedly) confirming the status of the beneficial owners of
companies in Cyprus is not binding on Russian Tax Authorities and is refuted considering the

circumstances of the case.

7. Definition of the beneficial owner may be drawn from Commentaries to the OECD Model

Convention.

8. The concept of unjustified tax benefit, which is basically Russian judicial based GAAR, apply to a

taxpayer's case 71




5. O avTIKATaxpnoTKOG Kavovag
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5. O avTIKATaxpnoTKOG Kavovag
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The Principal Purpose Test 2 “PPT Rule” - Article 29 OECD Model
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5. O avTIKATaXPNOTIKOC KAVOVAG

ApOBpo 29 2uuBOO2A:

Notwithstanding the other provisions of this Convention, a benefit under this
Convention shall not be granted in respect of an item of income or capital ifitis
reasonable to conclude, having regard to all relevant facts and circumstances,
that obtaining that benefit was one of the principal purposes of any
arrangement or transaction that resulted directly or indirectly in that benefit,
unless it is established that granting that benefit in these circumstances would be

in accordance with the object and purpose of the relevant provisions of this
Convention.
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5. O avTIKATaxpnoTKOG Kavovag

MTmopo UV OL XWPEC TTNYNC TWV elcodnuatwy (royalties) va
eTKaAovvtal tn dataén avtn kawtva ¢opoAoyouv pe Baon
TNV ECWTEPLKN TOUCVopoBeaia, ayvowvtag tn 2AAD pe tnv

[taAia;
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Interpreting tax legislation

What is meant by the wording and its
scope?
What constitutes a departure?
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* Two guestions frame any account of tax-law interpretation
* What is meant by the wording of a provision, and how far does its scope reach?

* When does applying a provision stop being interpretation and become a

departure?

* A caution: restrictive, strict, extensive and analogy mean different things

across jurisdictions

* The comparison must track the reasoning, not the label
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The wording: starting point and outer limit

8

-

|5

* Legal rules are made of open-textured language, so a provision usually

bears several meanings

* Interpretation is selecting, among the meanings the wording can bear, the

one that best fits context and purpose

* Double function of the wording: the starting point for meaning and, at the

same time, the outer limit of interpretation

* Hart: a settled core meaning, surrounded by a penumbra of debatable

cases

79




Core meaning and penumbra

Rule: no “vehicle” in the park

be):ogdjlae-wvrdingm.eméilogy
,,/’ . » Settled core: the term plainly applies (a caris
Penumbra a vehicle)
’ debatable cases A

* Penumbra: debatable cases, neither plainly
Core in nor out (a bicycle; a boat), settled by
meaning context and purpose

clear cases - car

* The dashed line is the outer limit of the
possible meanings; beyond it (a toy car) the
rule is no longer interpreted but developed

— —— outer limit of the possible meanings (the wording) But does the core rea[[y decide on its own?

H. L. A. Hart, ‘Positivism and the Separation of Law and Morals’, 71 Harv. L. Rev. 593, 607 (1958) 80




Does a war-memorial truck fit?

Rule: no “vehicle” in the park

Should be allowed . . .
a static memorial threatens ¢ A WOI’kIng WW” tI’UCk IS a tethOOk “Veh|C|.e”,

nothing the rule guards
squarely in Hart's core

——————
¥ i

pr- Penumbra
debatable cases

A * As a memorial it threatens nothing the rule
. guards, so it should not be barred

plainly a “vehicle”

WWII truck

in working order

* Yetyou cannot place the casein core or
penumbra without first asking the rule's
\ / purpose

~.----——

- _ “Does this truck, in perfect working order, fall
-------- within the core or the penumbra?”

A textbook “core” vehicle, yet the rule should not catch it

Lon L. Fuller, ‘Positivism and Fidelity to Law: A Reply to Professor Hart, 71 Harv. L. Rev. 630, 667-64 (1958) 81




S0, the core can defeat the purpose?

“It shall be a misdemeanor to sleep in any railway station.”

Aim of the rule: stop people bedding down overnight, so the station stays usable

Passenger dozing at 3 a.m. Man bedding down for the night

Waiting for a delayed train; sitting upright, Blanket and pillow, settled in; arrested

but gently snoring before he fell asleep

Plain core of “sleep” Plain core of “sleep”
Hart: apply plain core Hart: apply plain core
Rule’s real target hot this man Rule’s real target exactly this man
Hart’s result is wrong Hart’s result is wrong

The plain “core” meaning points the wrong way in both cases

Only the statute’s purpose gives the right answer, so even the “easy” core
is decided by purpose, not by the word alone

Lon L. Fuller, ‘Positivism and Fidelity to Law: A Reply to Professor Hart, 71 Harv. L. Rev. 630, 661-64 (1958) 82




" '

Grammatical meaning: ordinary and technical
usage

e Starting point: how the provision reads in generally accepted language

usage

 But tax law is technical, and even ordinary words carry specialised senses

(e.g. “expense”)
* s/ should meaning (be) judged by a legally competent reader only?
* Grammatical reading rarely yields one determinate answer; ambiguity is

settled by other canons
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' Therange of possible meanings in tax law

* Four drafting situations shape the range of admissible meanings:
(i) express references to non-tax law;
(ii) borrowed private-law concepts;
(iii) non-legal ordinary terms;
(iv) undefined autonomous tax concepts

* No automatic binding to other domains; an autonomous statutory definition

prevails

* Two orientations: a presumption of reference, against tax-law autonomy ”




L The binding force of the wording

* Shared premise: the wording has special status; legality calls for a text-

oriented approach
* Strict pole: clear wording binds, "clara non sunt interpretanda”

* Purpose caveat: the "revenue aim" risks a "cash-justice" reading;
secondary burden-allocation purposes still support purposive

Interpretation
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Restrictive, strict and extensive interpretation

* Restrictive: a range narrower than the generally accepted meaning
* Strict: choosing the narrower of two possible meanings
* Extensive: the broadest meaning still within the accepted sense

* All three remain interpretation
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e What is a departure?

* Analogy extends a rule to a case outside the semantic scope of its terms; a

fortiori reasoning is a form of it

* Analogy is not interpretation: the case falls outside the meanings the

wording can bear

* The line is hard to locate: the French Conseil d’Etat (27 Feb 2019, no.

408457) on whether partnership rights are “securities”
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(e Development of the law: analogy and
teleological reduction

* Interpretation selects one of the possible meanings of the wording

* Beyond it lies "development of the law" (Rechtsfortbildung):

* analogy, applying a rule where no possible meaning reaches;

* teleological reduction, refusing to apply it though all meanings reach

* The vagueness objection is met: words signify some things and exclude others (a

website is not a “place of business”; OECD Comm. Art. 5 §8123)

* Whether such "development” (deparature?) is allowed depends on each system,

above all on constitutional limits
88




e Conforming interpretation and its limits

* Conforming interpretation (constitution, EU law, international law) prefers
the meaning consistent with the higher norm

* [ts limitis the same as that of interpretation generally: the possible
meanings of the wording

* Going beyond them is "development of the law” (departure?) and needs
heightened, constitutional justification
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Conclusion

* The wording is both the starting point and, through its range of possible

meanings, the boundary of interpretation

* A departure applies a rule no meaning can reach, or withholds it where all

meanings reach: analogy and teleological reduction

* The comparative picture is one of degree, with no clean common-law /

civil-law split

* What differs is the weight given to legality and certainty against equality

and purpose, and the threshold for leaving the wording behind
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(11) Tax treaty interpretation



L Elcaywyn — n epunveia twv 2AAD

H eppnveia twv ZAAD

* OLkavoveg Tng 2upBaong tng Blevvng yia tnv eppnveia Twy ocuvonkwyv

Ta oxoAia (OECD Commentaries), mapatnpnoclg kat ettiduAdaéelc otnv NMpotumn 2upBacn OOZA

NopoAoyia aAAodartwy dikaoTnplwyv

Oplopoi peoca otnv Mpotunn 2upuBacn OOZA

* Hmaparoptry 0To ecWTEPLKO dikalo
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|
7. 1.Tevika-H 2upBaon tng Bievvng yia 1o dikalo
5 TWV 2VVONKWV

* Edbappoyn kavovwy TOC0 TOU ECWTEPLKOU dKaiou yla tnv eppnveia twv ZAAD 000 Kal Twv

Kavovwy dleBvoug dikaiov
* Baoiwkeg apxec epunveiag twv 2AAD 2 ApbBpa 31-33 ZupBaonc tne Bievvne (VCLT): epappodlovtal
o€ OAec TI¢ OleBveig ouvOnkeg ocuveTtw  Kal ot ZAAD
 ApBpo 31 -Tevikog Kavovag Epunvelag
 ApBpo 32 - ZupuTANPWHATIKA HECA EPUNVELAC

 ApBpo 33 - Eppnveia cuvBnKwvV IOV £XOULV XapakKTnEoBel oe dVO N TEPLOCOTEPEC YAWOOEC

WC AUOEVTIKEC
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7. 1.Tevika-H 2upBaon tng Bievvng yia 1o dikalo
5 TWV 2VVONKWV

loxug

 H20pBaon tng Bievwng yua to dikato twyv 2uvenkwyv (VCLT) vttoypadnke to 1969 kal t€bnke o€

LloxL 1o 1980
e EANGDOQ: KUpwon pe v. 1981/1991

* Elvalyevikwcg amodeKTto otL N 2upBaon e Blevvng we tpog to ZNtnua tng EpUnVveiag twy

2uvOnkKwv (apBpa 31-33) KwdlkoTtolnoe NON LoxLov dleBveC EOLULKO diKalo

e JUVETIWG: OL KAVOVEC eival dEOHEVUTIKOL aveEaPTHTWE TOU AV KATIOLA XWPA EXEL KUPWOEL TN
2UuBaon tng Bievvng n oxt, kat emiong ave&aptnTtwe Tou Xpovou vttoypadng, evapéng toxuog, n

TUXOV KUpWONC TNG.
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Lh 1. levika — H 2upBaon tne Bievvng yia to dikato
TWV ZUVONKWYV

lox0¢

* 'Eva xapaktnplotiko tapadeypa: Engineering Analysis Centre of Excellence Private Limited v.

CIT, Indian Supreme Court (2/3/2021)

 Adbopatnv eppnveia Tou OpoU «dIKALWHATA»

* “This Court, in Ram Jethmalani v. Union of India, (2011) 8 SCC 1, noted thatthough India is not a party to the
Vienna Convention on the Law of Treaties, the principles of international law and the principle of
interpretation contained in Article 31 thereof provide broad guidelines to interpret treaties in the Indian

context also.”
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Lh 1. levika — H 2upBaon tne Bievvng yia to dikato
TWV ZUVONKWYV

loxu¢

* Engineering Analysis Centre of Excellence Private Limited v. CIT, Indian Supreme Court

(2/3/2021)

 “...) Those rules have now been codified by the Vienna Convention on the Law of Treaties to which Australia,
but not Switzerland, is a party. Nevertheless, because the interpretation provisions of the Vienna Convention
reflect the customary rules for the interpretation of treaties, it is proper to have regard to the terms of the

Convention in interpreting the Agreement, even though Switzerland is not a party to that Convention”
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o 1. H 2upBaon tng Bievwne- Mevikog kavovag
EPMNVELQG

Article 31 VCLT — General rule of interpretation

|| -
- _:_-c._-'

1. Atreaty shall be interpreted in good faith in accordance with the ordinary meaning to be given to the

terms of the treaty in their context and in the light of its object and purpose.

2. The context for the purpose of the interpretation of a treaty shall comprise, in addition to the text, including

its preamble and annexes:

(a) any agreement relating to the treaty which was made between all the parties in connection with the

conclusion of the treaty;

(b) any instrument which was made by one or more parties in connection with the conclusion of the treaty

and accepted by the other parties as an instrument related to the treaty.
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1. H 20uBaon tng Blevvng— Mevikog kavovag
epunNvelag

Article 31 VCLT - General rule of interpretation

3. There shall be taken into account, together with the context:

(a) any subsequent agreement between the parties regarding the interpretation of the treaty or the

application of its provisions;

(b) any subsequent practice in the application of the treaty which establishes the agreement of the

parties regarding its interpretation;

(c) any relevant rules of international law applicable in the relations between the parties.

4. A special meaning shall be givento atermif itis established that the parties so intended.
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= 1. H 20pBaon tng Bievwnc - Nevikog kavovag
= EPUNVELAG

| i x
e :..;|_.-:

ApOpo 31 - levikog Kavovag eppnveiag
1. Mia ouvOnkn pemel va eppnveveTal e KAAN iotn oV dwva Pe T ouvROn €vvola Ttou arodidetal
OTOUC OPOUC TNCG OUVONKNCG OTO GUVOAO TOUC KAl UTIO TO PWC TOU AVILKELHEVOU KOl TOU OKOTIoU TNG.
2. [1a 10 OKOTIO TNE EpHUNVElag TNG ouvONKNC, To UVOAO TNG OUVONKNG TTEPAAMBAVEL, EKTOC ATIO TO
Keipevo, cuPTIEP\ABAVOUEVWY TOU TIPOOLHILOU KAl TWV TIApPAPTHHATWYV:
a) KaBe cupdwvia ov avaPEpeTal TN CUVONKN KAL TIOU EyLVE HETAEL OAWY TWV JEPWV ETT EUKALPIA TNG
ouvaewg TnNg ouvenkng,
B) KABe €yypado TToU CUVETAYN ATIO EVA N TIEPLOCOTEPA HEPN ETT EVUKALPIA TNC CLVAPEWCE TNC CLVONKNCG KAl
TIOU €XEL YIVEL ATTOB EKTO ATIO TA AAAA HEPN WC EYYPADO TIOU EXEL OXEON HE TN OLVONAKN.
3.(...)
4.(...)
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Lh 1. H 2uyBaon tng Blevvng - Nevikog kavovag
epunveiag

ApOpo 31 - levikAg Kavovag epunveiag
1.(...)
2. (...)
3. Madi pe to ocuvoAo tng cuvOnkng, 6a AapBavetatl uttoyn:
a) KaBe pyetayeveotepn cuudwyvia peTadl TWV HEPWYV OXETIKI ME TNV EPPNVELA TNE oLVBNKNG ) TNV
ebappoyn Twyv dlataéewv tng
B) KABe peTayevECTEPN TTPAKTIKI TTOL aKoAouBe tal katd tnv ebappoyn Tng cuvlnkng, amo Ty omoia
TIPOKUTITEL U GWVIA TWV HEPWYV WETIPOCE TNV EPPNVELA TNE oLVONKNC.
Y) KaBe oXETIKOC Kavovac dLeBvou g dikaiou epappooTEOC OTIC OXEOELG METAEL TWV HEPWIV.

4. E\Wd1kn €vvola 0a didstal o’ evav 0po, AV TIPOKUTITEL OTL TETOLA TAV N TIPOOECT TWV HEPWV.
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’1“ 1. H 20pBaon tn¢ Bievvng — 2upmAnpwpatika
Nk HEoQ EpUNVELAC

Article 32 VCLT — Supplementary means of interpretation

Recourse may be had to supplementary means of interpretation, including the preparatory work
of the treaty and the circumstances of its conclusion, in order to confirm the meaning resulting
from the application of article 31, or to determine the meaning when the interpretation according
to article 31:

(a) leaves the meaning ambiguous or obscure; or

(b) leads to a result which is manifestly absurd or unreasonable.
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’1“ 1. H 20pBaon tn¢ Bievvng — 2upmAnpwpatika
Bk UEoa punveiac

ApOpo 32 - ZuPTANPWHATIKA HECA EPHNVELQg
Elvat duvato va avalntnboulv CUPTIANPWHATIKA HECA EpUNVELaC Kal IOLAITEPA Ol TIPOKATAPKTILKEC
EPYyacieg KaL ol MEPLOTATELC UTIO TIC OTtoiec ouvnPOn n cuvonkn, wWoTte eite va emPBeBatwdein
£VVOoLa TIOU TIPOKUTITEL ATIO TNV edappoyr Tou apBbpou 31 eite va kaBopladei n Evvola otav n
epunveia ou didetal faocet tou ApBpou 31
a) apnvel tnv Evwwola acadn n adavn n

B) odnyel o€ anmoteAeocpa Tov eival TPOdNAWCE ATtomo N tapalioyo.
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1. H 20pBaon tng Blevvng — 2uvBnkeg oe
TIEPLOOOTEPEC YAWOOEC

Article 33 VCLT - Interpretation of Treaties authenticated in two or more languages

1. When a treaty has been authenticated in two or more languages, the text is equally
authoritative in each language, unless the treaty provides or the parties agree that, in case of
divergence, a particular text shall prevail.

2. A version of the treaty in a language other than one of those in which the text was authenticated

shall be considered an authentic text only if the treaty so provides or the parties so agree.
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’1“ 1. H 20pBaon tng Bievvng — 2uvlnkecg oe
Nk TIEPLOOOTEPEC YAWOOECQ

Article 33 VCLT - Interpretation of Treaties authenticated in two or more languages

1.(...)

2. (...)

3. The terms of the treaty are presumed to have the same meaning in each authentic text.

4. Except where a particular text prevails in accordance with paragraph 1, when a comparison of
the authentic texts discloses a difference of meaning which the application of articles 31 and
32 does not remove, the meaning which best reconciles the texts, having regard to the object

and purpose of the treaty, shall be adopted.

104




|
’1 1. H 20pBaon tneg Bievwng — 2uvBnkeg oe
LS TIEPLOOCOTEPEC YAWOOEC

ApOpo 33 - Eppunveia cuvOnkKwyv mou £XouLV XapaktneLoOei oc U0 N MEPLOCOTEPEC YAWGCOEG WG
AUOEVTIKEC
1. 'Otav ocuvOnkn £xelL xapaktnplobei we avBevtikn o€ OV O N TIEPLOCOTEPEC YAWOOEC, TO KEIUEVO NG EXEL TNV
(dla LoxL Kat ot SV 0 YAWOOER, EKTOC €AV N ouvBnkn opidel N eav ta Kpdtn cupdwvnoouy OTL O€ TIEPITITWON
SLa0TACEWCG UTTEPLOXVEL KABOPIOUEVO KEIPEVO.
2. 2uvBnNkKn oe YAwooa AAAN aro eKeIVEC, OTIC OTIOLEG EXEL XapaKTnpLoBel wg aubevTiKO To Keipevo, dev
Bewpeital aubevTikn, EKTOC AV N cuVONKN To TIPOPAETIEL ) €AV TA PEPN CLUHPWVNOCAV ETOL.
3. OL6poL cuvOnRKNG Bewpolvtal OTLEXOLV TNV idLa Evvola ota dtadopa avOevIIKA Keipeva.
4. EKTOC TNG IEPUTTWOEWC TIOU OPLOUPEVO KEIPEVO LTtEPLOXVEL LU WVA PE TNV Ttapaypado 1, otav n
OUYKPLON TWV AUBOEVIIKWY KEIPEVWYV anoKaAUTteL evvoloAoylkn dtadopda, tnv oroia dev pmopeiva
e€aleieLn edbappoyn Twy apbpwv 31 kat 32, voBeteital n Evvola n omoia, AaypavopEvou vtoyn Tou

AVTILKELPMEVOU Kal ToU oKoTtoU TN¢ oLUVORKNG, cLUHBLBAleL KaAUTEpA TA KEiLPEVA auTa.
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'’ 1.HZ0pBaon e Biévwwng - Baotkd otoixeia

Avtikelpevika ototxeia: To Keipevo, n datimmwon OxL HOVO TOU CUYKEKPLHEVOU OPOU aAAA Kal

TOU CUVOAOU TNG ouvBlnNKNG

Yrokelpgevika grotxeia: dev armokAsiovtal, aAAd AdapBavovtal uTtoyPn HECW TOU OKOTIOU TNG
OULVONKNG. 2KOTIOG: OXL N UTTOKELPEVLIKAN TIPOB 0N TWV CUMBAAOPEVWY pHEPWYV AAAA 0 2KOIMOZ tou

ETUOLWKETAL ME TN CLVBNKN OTIWC AUTOC TIPOKUTITEL AVTIKELIMEVIKA ATIO TO CUVOAO TNG OLVONKNG

O 2KOIMOZ vtoxwpel evavtl tng FIPAMMATIKHZ AIATYIQ2HZ (wording) : cUudwva pe 1o apbpo 31

0 OKOTIOC PWTI{EL TOUC OPOUC KAL TIG EVVOLEC TTOU ATTAVTWVTAL 0TN CUVONKN

O “ZKOMOZ” dev sivatL aveEAPTNTO/AUTOVOHO EPHNVEUTIKO EpYaAEio
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1. H 2upBaon tng Blevvng — faoika otoxela

* Where is the Object and Purpose of a DTC stated ? = Look at the TITLE and the PREAMBLE to

the Convention

 TITLE OF THE CONVENTION
Convention between (State A) and (State B)
for the elimination of double taxation with respect to taxes on income

and on capital and the prevention of tax evasion and avoidance
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1. H 2upBaon tng Blevvng — faoika otoxela

* PREAMBLE TO THE CONVENTION
(State A) and (State B),
Desiring to further develop their economic relationship and to enhance their cooperation in tax matters,

Intending to conclude a Convention for the elimination of double taxation with respect to taxes on income and on

capital without creating opportunities for non-taxation or reduced taxation through tax evasion or avoidance

(including through treaty-shopping arrangements aimed at obtaining reliefs provided in this Convention for the

indirect
benefit of residents of third States),

Have agreed as follows:
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© 7 1.HZ0pBaon e Biéwwnc - Baoikd otolxeia

* HmpoBeon Twyv pepWV eival cnUAVTIKI HOVO OTO BABHO TIov £XEL EKGPACTEL OTO KEIPEVO TNG
ouvpdwviag.

* [MpoBeon Twyv pepwyv: ApBpo 31 (4) - Ta pepN PTTOPOULV va artodwaoouV ELOLKN Evvola O Evav 0pPO.
AUTO TIpETIEL Va £XEL EKPPAOTEL 0TN dLlATUTIWON TNG 2LVONKNG. Epunveia mou avtiotowei otnv

TPOBeo TWV HEPWV ANA o€ Kauia Ttepittwon dev uttootnpidetal aro tn dtatumtwon MPENMEI NA

ATTOKAEIZOEI.
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L 1. H2upBaon tng Blievvng — Baotka otoxela

 MMPOBOAEZ/YMNOBEZEIZ wgmpogtnv pobeon Twyv pepwv MH AMNMOAEKTEZ, akopn kat oe
TIEPLTTTWOELG OTTIOU N EpUNveia plag ouvonkng cupdwva pe tn dlaturtwon TG odnNyEL o€ Eva Un
AOVYLKO amoteAeopa.

* «2UVNBLOPEVN Evwolax»: KABNUEPLVN Xprion aAAa Kal: dlebvweg opolopopdn VOULKN Xpron N VOULKN

XPrOn CUVETING HETAEL CUPPBAAOUEVWY KPATWY ] CUYKEKPLPEVNC TEXVLKN G YAWOOQAG

110




' 7 1.HZ0pBaon tne Biévvne - Baoikd otowxeia

* «20uVNONCg evwolax: eldka otn POPOAOTIA, oplopevol 0poL, UTIO TNV eTtnpela tng Mpotumnng
2UpBaong OOZA kal Twv 2XoAlwy, £xouv e€eMxBeil o€ pla «dlebvr dopoAoyikn yAwooa» (High
Court of Australia, Thiel kata FCT 21 ATR 531,537 (1990)).

e "AVTIKEIPYEVO KAl OKOTIOC": pla eviaia evvola, xpnolgotoleital otn dlebvn vopoAoyia wg ExXEL -

daivetal OtL dev LTIAPXEL AOYLKN EPHUNVELA TOU «AVTIKEIPMEVOU» XWPELOTOU ATIO TO «OKOTIO».
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1. H 2uppBaon tng Blevvneg — Baoika otoxela

To «ocUVOAO TNC ocuvONKNEG»: To ApBpo 3182 TtepAapBavel OAA TA OXETIKA CUMTIANPWHATIKA
eyypada tou eylvav o€ oxXEON ME TN oUVONKN. 2NUELWOCELCG KAL ETILOTOAEC TTOU AVTAAAACCOVTAL TN
OTlyun TNG vttoypadn g tng ocuvonkng. BA. kat apBpo 3183 «Metayeveotepeg cupPwvier Kal

«Kpattkn T(PAKTLKI»

«2UVOOEUTIKO UAIKO»: dnULoUPYNONKe O0TO TIAALCLO TWV dlaTpaypateVoE WV cuvONKWY ATtoTEAOLV

OUMTIANPWHATIKEG TINYECG (ApBpoO 32)
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'’ 1.HZ0pBaon e Biévwwng - Baotkd otoixeia

* «2UVOOEUTIKO UALKO»: dNULouPYNOnKe oTo TTAQLOLO TwV dlarmpaypateloewyv ocuvenKwy -
2UUTIANPWHATIKEG TINYEC (ApBpo 32): emteéepyaoieg oXETKA PE TN ouvOnKn, dIKALOAOYNTIKA
eyypada, eyypadpa Bonc - yTtopouvV va xpnotlporiotnBouv Qv eTiBeBalwoouy TNV EPUNVELA TOU

Apb. 31'H oe teputtwoelg apdLBoAiag [TTpaKTIKO yia TtoAupEpPEic cupBaocelcg).

e «JeXVIKEC e€NyNOELg> (TT.X. TEXVIKN €&Nynon Ttou cuvodev el TN 2Zuvonkn Twyv HITA), «puvnuovio» (Tt.X.
TO UTTOUVNHA TIOV N YEPHAVLIKA KLBEPVNon uttoBaMel oto KotvoBoUALo), AAoL TUTIOL EENYNOEWYV
dnulovpyndnkav META to téAoc Twyv dlartpaypatevoswyv = AEN EINAI pgpocg tou «2uvoAou Tng
ouvlnkneg» (context), AEN sival «cuvodeUTIKO LALKO» KAl ETTOMEVWC o0UTE To ApBpo 31 (1) kat (2)

oUTE TO ApBpPO 32 ETUTPETIEL TN XPON TOUC OTNV EPUNVELQ
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'’ 1.HZ0pBaon e Biévwwng - Baotkd otoixeia

* AlyhAwooec ) TToAUyAwoo e cupdwviee: ApOBpo 33 =2 ol TTPWTOTUTIEC EKOOOELC 0€ KABE YAwooa
elval e€loou deopeutikeg. O dikaoTrg dev UTIOPEL Kal DV TIPETIEL VA TIEPLOPLOTEL OE i pOVo

ekdoon (“The French textis, therefore, English law?).

o Aladopéc otnVv Evvola HETAEL TwV dladOpWV YAWOOLKWY ekdO0oewv =2 ApBpo 33 (4): n eppnveia
Ttou Ba eTiAeyel elval autr) tov cuvduadlel KaAuTepa kat ta duo (N oAa) keipeva. H y\wooa twv

dlarpaypateoewy TG 2uvonkng dev tpemel va AndOel vtoyn.

e Eav ol dvo (N teploootepec) ekdooelg sival acvpBatec 2 apBpa 31 kat 32 («avtiKeipevo Kat
OKOTIOG» - «0UVOAO TNG OCUVONKNG» « «CUUTIANPW HATIKA PECO»). EQv Kal TtaAL dev elvat duvatn n
gpUNvela, Tote n ocuvONKnN eival EAATTWHATIKA AOYW TNG avtidaong Kal N cUYKEKPLUEVN dlataén

TIPETEL VA Bew pnBel akupn
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1. H 2upBaon tng Blevvng — faoika otoxela

O otoxoc NG «kowng eppnveiag»: OLZAAD emuipepidouv tnv dopoAoyikn e€ovaoia petaél Twv
CUMBAANOPEVWYV KPATWYV =2 TIPETIEL VA EPUNVEVOVTAL HE CUVETIELA Kal attd Ta dU0 CUBAAAOpEVA

KpAtn.

O «OIKAOTIKECG artodAceLg» Kal «ALOLKNTLKN TIPAKTLK» KABE CUUBAMOUEVOU KPATOUC OXECHN HE TNV

epappoyn Kat tnv epunveia Kat oto Ao cupBaropevo Kpatog. MNQ>?
ApBpo 33 (4) 2 evtoAn Kolvrg eppnveiag

Kown epunveia: dev onuaivel OTtL N vopoAoyia Tou AAAOU KPATOUC TIPETIEL VA YIVEL OEKTH XWPIC

a&loAoynon.
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'’ 1.HZ0pBaon e Biévwwng - Baotkd otoixeia

* H «kown epunveia» dev eivat cupBAT PE TIC «TIAPATIOUTIEC OTO £6VIKO dikalo»

Avadopd oto €08VvIKO dikalo =2 pntd oto apbpo. 3 (2) Mpoturnng ZVpBaocng OOZA, aAAd Kat
owTtnpa (r.x. oto apBpo 23 tng MNpotumnng 2upBaocng OOZA oxetika pe tn dladikaoia tictwong).

Elval atodeKTeg «amoKAivOUoECG EpUNVEIEC» AOYW TNE AvaTtoPEUVKTNG TTPOOPUYNC OTO EOVIKO

dlkalo

Otav pla cuvonkn dev opidel yla evwola: TEKUNPLO UTIEP TNG TIAPATIOMTING 0To €6VIKO dikalo; ' H
HNTIWG TO «AVTIKEIPEVO Kal oKOTIOC» TwV 2AAD (apBpo 3181 VCLT) emtiBAMEL TNV opolopopdn

epappoyn Toug Kat ota dVo cupBaropeva KpAtn;
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7 1.HZ0pBaon e Biéwwng - Baoikd otoixeia

e Eav pla ZAAD vlobetinost avtovota dataén tne Mpotumnng 20ppaonc =2 Pla cadncg Evoeién
yla opolopopdn eppnvela.

 Honpuaoia tng Mpotunng 2uppBaocng touv OOZA kat Twv 2X0AlwYV TTou TNV cuVOdEVOULV: 0ONYOC
yla tnv (kowvn) eppnveia twyv ZAAD - eivatl autr n TPAKTIK oUWV PE TN ZUPBaocn Ttng

Bievvng;

* ElvaiLeyypada tou £xouv dnulovpyndel oe cuvduaopo pe tn ovvayn pag 2AAD; [ApBpo 31
(2) (B)] =2 opwc: dev €xouv dnploupyndei edIKa yia pua ZAAD
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| 1. H Z0pBaon tne Blévvng — Baotkd otoxeia

* Eival tpomtapackevaoTikeC epyaoiec; [ApBpo 32] 2 dpwce: dev ouvodsVouy pla

ouykekplpevn ZAAD al\a eival Kelpeva dnuoota dlabeoipa Kat EKOAA TtpocBaaciua

e Tekpnpto: otav ta cupBaiopeva pepn ocuvarttovyv 2ZAAD akoAouvBwvtag tnv MNpoturn
2UpBacn, embupouyv ol dlataéelg tng 2AAD va £xouv TNV EvvoLa TTOU TIPOKUTITEL ATTO TA
>XOAla Tne Mpotutng ZVpBacng =2 AuTo sival to «ocuvnOLlopevo vonua» [ApBpo 31] twv dpwyv

NG 2AAD AAAWG TO CUPPWVNHEVO «ELBIKO vonua» [ApBpo 31 (4)]
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| 1. H Z0pBaon tne Blévvng — Baotkd otoxeia

* HonpaoiatngMpotunng 2uppacng Kat Twyv 2XO0ALwYV TTou Tnv cuvodevouv: Ta KpAtn HEAN
Tou OOZA eival VOPLKA UTTOXPEWHEVA va akoAouBouv tnv lNpotumn 2upfaocn, Kat 'apxnv
oVpPwva PE TIC ouoTaoelg * TTou eEedwae To 2UPBoUALo tou OOZA, ol oTtoieg cuveoTnoav
OTIC KUBEPVNOELG: «KATA TN ouvayn vewv dLUEPWYV CUHBACEWYV 1) TNV avaBewpnon
UPLOTAPEVWYV DLPHEP WYV CUPBACEWYV PETAEL TOUG, va CUPHOoPPwWBOoUV pe tnv MNpotutn

2UUBaon OTtwg epUNVELETAL ATIO TA 2XOALA AUTNG».
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 1.H 2UUBaon tng Blevvng — Baoika otoxela

* *Juotaoelg: ApOpo 5 >Z0pBaon tou OOZA - karmola Hopdr «xaAapnc» vTtoxpewonc BAoel
ToL ApB. 18 y) Twv dLadlkaoTiKwy Kavovwy tou OOZA («KatAAANAa» HETPA) - 2TNV TTPAKTIKN
Tou OOZA, n VOULKN onuacia Twyv cuoTAcEWYV eival akopn peyaAvtepn. OLovotaoelg

ONUIOUPYOUV EVA «XOAAPO VOULKO KABNKOV, AAAQ WOTOCO EVA VOULKO KABrKov»

 HTMpotumn 2upuBacn OOZA tpeTeLl va akoAouBeital, EKTOC €AV TO KPATOC HEAOC EXEL TIPOBEL
0€ APXLKEC ETILHUAAEELG N EKTOC €AV ONPAVTIKOL AOYOL (TT.X. WOLAITEPOTNTEC OTNV €OVIKN

vopoBeaoia) avtifaivouyv otnv ULIOBETNON Pla CUYKEKPLUEVNCG dlataéng
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1. H 20uBaon tn¢ Bievwne - H aéla tng
[Tpotuting 2upuBaocn tov OOZA

Uniform basis for the most common problems that arise in the field of international juridical

double taxation
2uotaon tou ZupupovuAiovu tou OOZA :

member countries, when concluding or revising bilateral conventions, should conform to the
MC as interpreted by the Commentaries thereon and having regard to the reservations

contained therein AND

their tax authorities should follow these Commentaries, as modified from time to time and
subject to their observations thereon, when applying and interpreting the provisions of their

bilateral Tax Conventions that are based on Model Convention.
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1. H 20uBaon tn¢ Bievwne - H aéla tng
[Tpotuting 2upuBaocn tov OOZA

RESERVATIONS — are related to the NEGOTIATION of DTCs; although all member countries
are in agreement with the aims and the main provisions of the Model Convention, nearly all have
entered reservations on some provisions, which are recorded in the Commentaries on the Article
concerned. Insofar as a member country has entered reservations, the other member countries
in negotiating bilateral conventions with the former, will retain their freedom of action in

accordance with the principle of reciprocity.
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1. H 20uBaon tn¢ Bievwne - H aéla tng
[Tpotuting 2upuBaocn tov OOZA

OBSERVATIONS — are related to the INTERPRETATION of DTCs; observations on the
Commentaries have sometimes been inserted at the request of member countries that are
unable to concur in the interpretation given in the Commentary on the Article concerned.
These observations thus do not express any disagreement with the text of the Convention, but
usefully indicate the way in which those countries will apply the provisions of the Article in

question.
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7 1.HZ0pBaon e Bievvng - Baoikd otoxeia

e 2UVONKECG TTOU cuvarttovTal he 1 HeTa&u Kpatwy ekTog tou OOZA: n MNMpodtutn 2uuBaon Kat ta

2XOALa elval AlyOTEPO CNUAVTIKA - LoOXUOUV EKTOC €AV UTIAPXEL PNTH ATIOKALON

e 2TATIKN N OUVAMLKA EpHNVEIa TG TIPOTUTING CVUHMBACNC KAl TwWV 2X0AiwV; OL VOULKA ONUAVTIKEG
aAAayec =2 dev urtopoUV va eival dopeUTIKEG. NopLKA acpavteg aAAayEg, dLlEUKPLVIOELC,

BeAtlwoelg, aAayeg Ttou uTtootnpidovtal ano tn daturtwon tne 2uvenkne =2 NAI (Elcaywyn,

tap. 35 2xoAiwv O0ZA)
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1. H 2uppBaon tng Blevvneg — Baoika otoxela

ALOIKNTIKEG CUPPWVIEC KAl EENYNOELG

Ol oupdpwyvieg eppnveiag (cLppwva pe to AAA - ApBpo 25) evdExeTal va TIEPLEXO LV
TPOTIOTIOINON I CUMTIANPWHA TNE ouLvONKNCG (0To BABUO TTOU ETUTPETETAL ATIO TNV EOVIKN
vopoBeaoia)

MetayeveoTepeg cUPPWVIEC KAL TIPAKTIKEG: pEoa epunveiacg (apBpo 31 mapaypadog 3
otolxeia a) kau B))

Movopepeic e€nynoetg («Texvikeg eENYNoELg»): CNUAVTIKEG EOCWTEPLKA

H onpaocia twv mapaAAnAwyv cuvbnKwyv (TtPAKTIK oLVOAKNG eVOg Kpatou): Ta kpatn
AVATITUCOOULV TIC OIKEC TOUC TUTIOTIOLNUEVECG CLUMBAOoELE, AAA KABE cuvBnkKn elval avtovoun
- avadopEC UE TIPOCOXN
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’p 2. 2uppatikol Oplopol —ApBpo 3 MNpodtuting
o5 >0pBaonc O0ZA

 Article 3-General Definitions
* §1: Purpose and context 2 Autonomous interpretation
* Person

 Company — relevant for Art. 5(7) and Art. 16

Enterprise —> carrying on of any business; Business includes performance of
professional services and other activities of an independent character (added in 2000,

when Art. 14 was deleted)

International traffic: Relevant to Article 8; broader definition than normally understood

Competent authority: one or more, as designated by the contracting states

National: reference to domestic law
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2. 2upBatikot Oplopoi—ApBpo 3 [Npotumng
20pBaonc OO0ZA

 82: Generalrule of interpretation for terms not defined in the DTC

* Ambulatory interpretation “unless the context requires otherwise”

* Towhich domestic legislation is reference made? Special tax, general tax, other
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’1“ 2. 2uppatikol Oplopol —ApBpo 3 MNpodtuting
o5 >0pBaonc O0ZA

Article 3(1). For the purposes of this Convention, unless the context otherwise requires.......

Article 3(2). 2. As regards the application of the Convention at any time by a Contracting State, any
term not defined therein shall, unless the context otherwise requires or the competent
authorities agree to a different meaning pursuant to the provisions of Article 25, have the
meaning that it has at that time under the law of that State for the purposes of the taxes to
which the Convention applies, any meaning under the applicable tax laws of that State

prevailing over a meaning given to the term under other laws of that State.
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E, 2. 2uppatikol Oplopoi—ApBpo 3 NpodTutng
IEK 2U0pBaonc OO2A

Look again at Article 382:

2. As regards the application of the Convention at any time by a Contracting State, any-

definedtherein shall, inless the contextlotherwise requires or the competent authorities
-to a different meaning pursuant to the provisions of Article 25, have the meaning that it

has at that time under the law of that State for the purposes of the taxes to which the

Convention applies, any meaning under the applicable tax laws of that State prevailing over a

meaning given to the term under other laws of that State.
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’Lh 2. 2uppatikol Oplopoi—ApBpo 3 INpotutng
2U0pBaonc OO2A

e Dynamic interpretation over static interpretation

e Reference to domestic law ONLY for terms NOT DEFINED in the treaty that cannot be defined

with reference to the whole of the treaty (object and purpose)

e Reference to domestic law in the following order: (1) income tax legislation; (2) tax legislation in

general (e.g. inheritance tax law); (3) domestic legislation in general (e.g. company law, civil law).
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2. 2upBatikol Oplopol — Aourta apBpa

Article 4 » Resident
Article 5 2 Permanent Establishment

Article 682 - Immovable property

The term “immovable property” shall have the meaning which it has under the law of the Contracting State in which the
property in question is situated. The term shall in any case include property accessory to immovable property, livestock and
equipment used in agriculture and forestry, rights to which the provisions of general law respecting landed property apply,
usufruct of immovable property and rights to variable or fixed payments as consideration for the working of, or the right to
work, mineral deposits, sources and other natural resources; ships and aircraft shall notbe regarded as immovable

property.
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2. 2upBatikol Oplopol — Aourta apBpa

Article 9 - Associated Enterprises

Article 1083 = Dividends

The term “dividends” as used in this Article means income from shares, “jouissance” shares or “jouissance” rights, mining shares,
founders’ shares or other rights, not being debt-claims, participating in profits, as well as income from other corporate rights whichis
subjected to the same taxation treatment as income from shares by the laws of the State of which the company making the

distribution is a resident.

Article 1183 = Interest

The term “interest” as used in this Article means income from debt-claims of every kind, whether or not secured by mortgage and
whether or not carrying a right to participate in the debtor’s profits, and in particular, income from government securities and income
from bonds or debentures, including premiums and prizes attaching to such securities, bonds or debentures. Penalty charges for
late payment shall not be regarded as interest for the purpose of this Article.
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[} 2. 2upBatikot Oplopot — Aourta apBpa

Article 1282 - Royalties

The term “royalties” as used in this Article means payments of any kind received as a consideration for the use of, or the right to use,

any copyright of literary, artistic or scientific work including cinematograph films, any patent, trade mark, design or model, plan,

secret formula or process, or for information concerning industrial, commercial or scientific experience.
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e. Tax residence of individuals



Tax Residence of Individuals

- "H.- }
-'f'-‘l' :?;-ﬂ ¥ W

* Where to find what:
* Art. 4 Income Tax Code
* Art. 4 OECD Model Tax Convention
* Case Law 2tE
* Case law AEA/AAAE and MAP/IAPR
* Case law of foreign courts

135




g Tax Residence of Individuals

* ApOpo 4 KDE - apxikn popdn v. 4172/2013
1.'Eva duoIko TIPOoWTIOo ival popoAoyIKog katolkog EANadag, edooov:
a) €xeL otnv EAAada tn poviun r KUpLa Katowia tou r Tn ouviRon diapovi Tou ) To KEVIPO

TWYV {WTIKWV TOU GUHGEPOVTWV TOL TOUC TIPOCWTIKOUC N OLKOVOULKOUG 1] KOWVWVIKOUG

deOHOUCTOU R

B) eival Ttpo&evIKO, OITMTAWPATIKOC 1] ONHOOLOC ASITOUPYOC TIAPOUOLOL KABECTWTOC N ONHOCLOG

UTTAAANAOG TTOU €XEL TNV EAANVIKA LOayEvela Kat uttnpetel otnv alodar.
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g Tax Residence of Individuals

 ApOpo 4 KDE - 1" tpomomoinon, pe v. 4549/2018
1.'Eva duoIko TIPOoWTIOo ival popoAoyIKog katolkog EANadag, edooov:
a) €xeL otnv EAAada tn poviun r KUpLa Katowia tou r Tn ouviRon diapovi Tou ) To KEVIPO

TWYV {WTIKWV TOU GUHUGPEPOVTWV, ITOL TOUC TIPOCWTILKOUC, 1] OLKOVOUIKOUC 1] KAl KOWVWVIKO UG

deOHOUCTOU R

B) eival Ttpo&evIKO, OITMTAWPATIKOC 1] ONHOOLOC ASITOUPYOC TIAPOUOLOL KABECTWTOC N ONHOCLOG

UTTAAANAOG TTOU €XEL TNV EAANVIKA LOayEvela Kat uttnpetel otnv alodar.
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g Tax Residence of Individuals

 ApBpo 4 KDE - 2" tpomomoinon pe v. 4646/2019
1.'Eva duoIko TIPOoWTIOo ival popoAoyIKog katolkog EANadag, edooov:
a) €xeL otnv EAAada tn poviun r KUpLa Katowia tou r Tn ouviRon diapovi Tou ) To KEVIPO

TWV {WTIKWYV TOU GUHPEPOVTWYV, NTOL TOUC TIPOCWTILKOUC 1TKCL OLKOVOULKOU G 1T KOtTtovtKoUt

deOHOUCTOU R

B) eival Ttpo&evIKO, OITMTAWPATIKOC 1] ONHOOLOC ASITOUPYOC TIAPOUOLOL KABECTWTOC N ONHOCLOG

UTTAAANAOG TTOU €XEL TNV EAANVIKA LOayEvela Kat uttnpetel otnv alodar.
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Tax Residence of Individuals

 ApBpo 4 KDE -v. 4172/2013 ontw¢ tpomtomtoltOnke pe v. 4223/2013

2. Eva duoiko tpoocwTto Tou Bpiocketat otnv EAAAda cuveXwE yla XPOVIKO dLactnua mou
urtepBaivel TIg ekatov oydovra tpetg (183) nuepeg, cuuTepAaUBavoEVWY Kal GUVTOH WV
OLACTNHATWY TTAPAPOVIC OTO £EWTEPLKO, eival POPOAOYIKOC KATOIKOG EAAADOC atto TNV tpwTtn
nUEPA Ttapouaciag tou otnv EANAda. To tponyoupevo edadio dev epappodletal otny eEPLTTWON
GUCLKWYV TIPOCWTIWY TIOU Bpiokovtal otnv EAAGOa arnmoKAELOTIKA YA TOUPLOTIKOUG, lATPLKOUG,
BepATTEVTIKOUC I TTAPOHOLOUC IOLWTIKOU G OKOTIOU G KAL N Ttapapovr Toug dev uttepPaivel TG
TplaKooleg e€nvramevte (365) NUEPEC, cuUTIEPLAAUBAVOUEVWYV KAl CUVTOHWYVY dlAaoTNUATWY
Ttapapovng oto eEwtepko. H mapovoa tapaypadog dev arokAeiel tTnv ebappoyn tng mapaypadou

1 Tou TTapovTog apbpou.
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RS Tax Residence of Individuals

 ApOpo 4 KDE -v. 4172/2013 ontwg TpomtomolnOnkKe e v. 4646/2019

2. Mg tnv ettipLAaén tng mapaypadou 1 eva GuCLKO TIPOCWTIO TIOU Bploketal otnv EAAGda yla
XPOVLKO dlaoctnua ttou vttepPaivel Tig ekatov oydovta tpelg (183) nuepeg, abpolotika, otn
dlapkela ortolacdnote dwdEKAUNVNE TTEPLODOU, eival PopoAoyIKOC KaTtolkog EAAAdOC arto tnv
TTPWTN NUEPA tapouciag tou otnv EAMada. To mponyoupevo €dadlo dev epapuoletal otnv
TePIMTWOon GUCIKWY TIPOCWTIWY TIoU Bpiokovtal otnv EAAAdA aTtoKAELOTIKA YL TOUPLOTIKOUG,
LATPLKOUC, BEPATIEUTIKOUCG N TTAPOOLOUC IOLWTIKOUE OKOTIOUC KAl N Ttapapovn Toug Oev
uTteppBalivel Tig Tplakootleg e€nvra nevee (365) NUEPEC, CUUTIEPIAQUBAVOUEVWYV KOl CUVTOH WYV
OLACTNUATWYV TIAPAPOVAC OTO EEWTEPLKO.

2.a. Mg kown amtodpaon tou Yrroupyou OKovouLKwy Kal Tou Atolkntn tng Ave&aptntng Apxng
Anpociwv Ecodwv kaBopidovtal ot dtadikaoieg petaBoAng tng opoAoyLlkng KATolKiag Twy
GUCLKWYV TIPOCWTIWYV CUMTIEPIAQUBAVOUEVNC TNC APHODLAC UTINPECLAC YIa TNV UTTOBOAN TNG
dNAwoncg popoloyiag eLcodruatocg Kat kabe aAAo avayKaio Bepa rn AsTttopEPELEG YIA TNV
epappoyn Twyv dlataéewy ToU TTapovToc apbpovu.
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Tax Residence of Individuals

* ApBpo 4 KDE - atttodoykn €kBeon (apxkn)

Me tic drataéelc tou dpBpou 4 arroocapnviletal n Evvola Kat ta KpLTApla tnc GopoAoyiknc
katolkiac. Eidikotepa, akoAouBouvtal ta dteBvn mpoTuma Kal KateuBuvtnpleg odnyiec
tou O0ZA, guuntepiAauBavousevwy twy 0dnytwyv tn¢ Eupwmnaikng’Evwaong. 2toxoc¢
elvat va emteuxBel n kata to duvatov optlovtia Kat KaBoAlkn epappoyn evialou rAataiou,
EKauyxpovilovtac 10 UPILoTAUEVO KABEOTWC KAl UI0BETWVTAC KAl TIC YEVIKEC APXEC yla TNV
ETIULOAN TOU PpOpoU BAacel TNC aApxrC TOU TOTTOU AOKNONC THC TPAYUATIKNC GOPOAOYIKNG
dloiknong, Kpltnpto to orroio akoAouBeital o€ diebvEC Kal eupwmnaiko erminedo. EmmAgoy,
pe TNV mapouvaoa dtaraén Kat tTnv avaAuTikn mapabeaon avaAutiKwy Kpttnpiwv

diaocagnvidovral kat emiAvovtal mepattepw {ntnuata SmAng Karokiag. .



Tax Residence of Individuals

* ApOpo 4 KDE - artiodoyikn €KkOean (apxKn)

Me tic dataéeic tnc mapaypagou 1 tou apBpou 4 kaBopilovral ta Kpltnpla BAcel Twy orToiwy eva
P UOLIKO TpoowrTto Bewpelital katolko¢ EAAadac. Ta kpttnpta autd ivat n yoviun n kuptla Katoikia, n
ouvnonc dtavoun KAt To KEVTPO TWV PO CWITIKWYV, OIKOVOLIKWYV KAl KOWVWVIKWY CUUGEPOVTWV.
EmimpooBetw , opiletal OTL TO TTPOEEVIKO KAl OIMTAWLATIKO TTPOCWITIKO Kat KABe aAAo¢ dnuoaotog
AEITOUPYOC ouvapouc KabBeaoTwTo Tou ExeL TNV EAANVIKN 1Bayevela Kat urtnpetel atnv aAdodamn
Bewpeitatl popoAoyikoc katolkoc EAMadac xwpic va eEstaletal mponyouuUEVWCG N cuvdpoLN EVOG
EK TWV Kpttnpiwyv tng mepinmtwoncg a'. To idto toxvet Kat yia touc dnuoaoiouc urtaAAnAouc mou
ouvdeovtal Ue orroladnmote oxeaon epyaaiac dnpoaoiou N IOIWTIKOU dlkaiou LE popea YeVIKNG

KUBEpPVNONC Kat UTtNPEETOUV atnv aAAodarn.
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Tax Residence of Individuals

* ApOpo 4 KDE - atttoAoylk €kOeon (apXkn)

Me tic diataéelc tnc mapaypagou 2 tou apbBpou 4 opidstal Eva mpoabeTo KPLTAPLO yiad TN
OBcsucAiwon popoAoyiknc katolkiag evoc puatkou tpoowrou atnv EAAada mou agpopa atn puatkn
rTapouoia ekatov oydovta TPV HUEPWYV o€ dtaotnua orrotacdnmote dwdeKALUNVNG meEPLOdou,
ouupwva ue tn d1eBvn mpaktikn. [ta tn ouvdpoun Tou evAOyw Kpttnpiou ocv arratteitat adlaAsttn
rrapouaia atnv EAAddaq, aAid ta dtaAsiuuata ocuvurtoAoyilovtal otn BeueAiwaon tn¢ uaIkng

ITapouoiac Twv EKATOV oyOoVTa TPLWV NUEPWV.
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e Tax Residence of Individuals

* ApBpo 4 KDE - artioAoyikn €kOeon tpomonoinong pe v. 4549/2018

Me TI¢ tpoTEVOpEVEG DlATAEELC TNG TTapaypadou 1 avadlatuTIWVETAL N EVVOLA TOU KEVTPOU TwV
(WTIKWYV CUPPEPOVTWY, ETOL WOTE va evBuypaupideTal TOOO PE TA EPUNVEUTIKA OXOAA TNG
Mpoturing 2uppBacng touv OOZA yia tnv Artoduyn tng AurtAn g PopoAoyiag Elcodnpuatog, 000 Kat he
tnv Amodaon 2tE 1445/2016.
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o Tax Residence of Individuals

* ApBpo 4 KDE — atrtioAoyikn €kOeon tpomonoinong pe v. 4646/2019

[MpoTteiveTal n TpoToToino N TNE epimTwong a' tng tapaypagdou 1 tov apbpou 4 KOE oxetika pe tov
KABopLlopo KpLtnpiwy yla tov mpoodloplopo TG GOoPOAOYIKNG KATOLKIAG HE TN OELPA Kal TNV opoAoyia
Ttou TtpofAeTteL to MNMpotuto tng 2VpBacng Artoduyng AumAng PopoAoyiag emti Tou elcodAPATOC Kal
Tou KedaAaiov tou OOZA

maleidetal n avapopd oTouUC «KOVWVLIKOUC OECUOUC», KABWCE oL KOWWVLIKOL decuoi cuudwva ye
TA EQPUNVEUTIKA OXOALA ToU we avw [Npotumou 2uuBacng tou OO A teplhapuavovtal TNy EVVOLo
TWV TTPOCWTILKWY deauwV. ETUTAEOV, avadlatuTiwWVETAL N OXETIKA TIPOBAEYN YIa TO KEVTPO TWV
(WTIKWV CLPPEPOVIWY, acbou yluatnv a&voynGn Twy Tpayy ATIKWV O“EOLXSLUL)V ToU GUVlO"EOUV TO

K:-:thOtvawttva WVTWYVY EVC TIPETMELV VEKTIHWVTAL OAA T
It TILKWY KAl OLKOVOULKWYV 'vr 'v V TOTTO, €KEL dNAAdK OTIOU TO T[pOGUUT[O auré

AvaTItUoOoEL OTEVOUC TIPOO WTIIKOU G KAL OLKOVOULIKOUC deopoUC (BA. 2TE 2105/2018 okeyn 7, 2TE
1445/2016 okedn 8).
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o g Tax Residence of Individuals

* ApBpo 4 KDE - atrtioAoykn €kOeon tpomonoinong pe v. 4646/2019
ErtumAgoy, pe tnv Ttpottottoinon tng apaypadou 2 opidetal 0Tl eva $puUCLIKO TIPOCWTIO TTOU
Bploketal otnv EAAGDA yla XpOVIKO dlaoTnua tou uTtepBaivel Tig ekatov oydovta tpelg (183)
NUEPEC, ABPOLOTIKA, lval $OPOAOYIKOC KATOLKOG EAAADOC atto TNV TpWTn NHEPA TIAPOUCiag ToU
otnv EAAASa. Me tnv tpormonol ' ' ' ' :
eEWTEPLKO, TIPOKELWEVOU va Unv udictavtal audloBfntnoelc avadpopika Ye To TTote Adoyidetal
KATTO0 ¢ WC PopoAoVIKOC KATtolkog EAAGdoc. H tpoBAedn Tou Ttponyouvpevou edadiou dev
edappoletal oTnV MEPITTWON PUCLKWYV TIPOCWTIWY TIoU Bpiokovtal otnv EAAAdA atoKAEIOTIKA YA
TOUPLOTIKOUG, LATPLKOUG, BEPATTEVTIKOUC N TIAPOOLO UG OLWTLKOUCE OKOTIOUC KAl N TTAPAR OV TOUG
dev uTtepPaivel TIG Tplakoaoleg e€nvta rtevte (365) NUEPER, CUMTIEPLAQUBAVOUEVWY KAl CUVTO WYV
OLACTNUATWY TIAPAOVIC OTO EEWTEPLKO.
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Tax Residence of Individuals

 OECD Model Tax Convention

Article 481: For the purposes of this Convention, the term “resident of a
Contracting State” means any person who, under the laws of that State, is liable
to tax therein by reason of his domicile, residence, place of management or any
other criterion of a similar nature, and also includes that State and any political
subdivision or local authority thereof as well as a recognised pension fund of that
State. This term, however, does notinclude any person who is liable to tax in that
State in respect only of income from sources in that State or capital situated

therein.
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Tax Residence of Individuals

* OECD Model Tax Convention —the concept “resident”

The concept of “resident of a Contracting State” has various functions and is of
importance in three cases:

a) in determining a convention’s personal scope of application;

b) in solving cases where double taxation arises in consequence of double
residence (’dual resident”);

c) in solving cases where double taxation arises as a consequence of taxation in
the State of residence and in the State of source or situs.
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Tax Residence of Individuals

e OECD Model Tax Convention -the term resident

Conventions for the avoidance of double taxation do not normally concern
themselves with the domestic laws of the Contracting States laying down the
conditions under which a person is to be treated fiscally as “resident” and,

consequently, is fully liable to tax in that State.

They do not lay down standards which the provisions of the domestic laws on
“residence” have to fulfil in order that claims for full tax liability can be accepted
between the Contracting States. In this respect the States take their stand

entirely on the domestic laws.
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Tax Residence of Individuals

* OECD Model Tax Convention - the term resident

Example:

An individual has his permanent home in State A, where his wife and children live.
He has had a stay of more than six months in State B and according to the
legislation of the latter State he is, in consequence of the length of the stay, taxed
as being a resident of that State. Thus, both States claim that he is fully liable to

tax. This conflict has to be solved by the Convention.
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Tax Residence of Individuals

e OECD Model Tax Convention -the term resident

Example - cont.:

In this particular case Article 4 (under 82) gives preference to the claim of State A.
This does not, however, imply that the Article lays down special rules on
“residence” and that the domestic laws of State B are ighored because they are
incompatible with such rules. The fact is quite simply that in the case of such a
conflict a choice must necessarily be made between the two claims, and itis on

this point that the Article proposes special rules.
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Tax Residence of Individuals

 OECD Model Tax Convention —the term resident

As far as individuals are concerned, the definition aims at covering the various
forms of personal attachment to a State which, in the domestic taxation laws,

form the basis of a comprehensive taxation (full liability to tax).

It also covers cases where a person is deemed, according to the taxation laws of a
State, to be a resident of that State and on account thereof is fully liable to tax

therein (e.g. diplomats or other persons in government service).
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Tax Residence of Individuals

* OECD Model Tax Convention - Article 4§1:

“liable to tax” 2 In many States, a person is considered liable to
comprehensive taxation even if the Contracting State does not in fact impose
tax. For example, charities and other organisations may be exempted from tax, but
they are exempt only if they meet all of the requirements for exemption specified in
the tax laws. They are, thus, subject to the tax laws of a Contracting State.

Furthermore, if they

do not meet the standards specified, they are also required to pay tax. Most States

would view such entities as residents for purposes of the Convention.
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Tax Residence of Individuals

 OECD Model Tax Convention - Article 481:

“liable to tax” = In some States, however, these entities are not considered
liable to tax if they are exempt from tax under domestic tax laws. These States
may not regard such entities as residents for purposes of a convention unless

these entities are expressly covered by the convention.

Contracting States taking this view are free to address the issue in their bilateral

negotiations.
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Tax Residence of Individuals

 OECD Model Tax Convention- Article 481:

“by reason of his domicile, residence, place of management or any other
criterion of a similar nature” - Generally the domestic laws of the various States
impose a comprehensive liability to tax —*“full tax liability” — based on the
taxpayers’ personal attachment to the State concerned (the “State of

residence”).
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Tax Residence of Individuals

* OECD Model Tax Convention- Article 4§81:

“by reason of his domicile, residence, place of management or any other
criterion of a similar nature” = This liability to tax is notimposed only on
persons who are “domiciled” in a State in the sense in which “domicile” is usually
taken in the legislations (private law). The cases of full liability to tax are
extended to comprise also, for instance, persons who stay continually, or

maybe only for a certain period, in the territory of the State.
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L Tax Residence of Individuals

 OECD Model Tax Convention

Article 481:

“includes that State and any political subdivision or local authority thereof” -
It has been the general understanding of most member countries that the
government of each State, as well as any political subdivision or local authority
thereof, is a resident of that State for purposes of the Convention. Before 1995, the
Model did not explicitly state this; in 1995, Article 4 was amended to conform the

text of the Model to this understanding.
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Tax Residence of Individuals

e OECD Model Tax Convention - Article 4§81:

Negative definition: the term does not include any person who is liable to tax in
that State in respect only of income from sources in that State or capital situated
therein. = The application of the second sentence has inherent difficulties and
limitations. It has to be interpreted in the light of its object and purpose, which is to
exclude persons who are not subjected to comprehensive taxation (full liability to
tax) in a State, because it might otherwise exclude from the scope of the
Convention all residents of countries adopting a territorial principle in their

taxation, a result which is clearly not intended.
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Tax Residence of Individuals

* OECD Model Tax Convention - Article 482:

“Where by reason of the provisions of paragraph 1 an individual is a resident of

both Contracting States, then his status shall be determined as follows: (...) (...)”

- Article 4(2) contains the “tiebreaker” provisions/rules, which apply where a

taxpayer is a resident of both contracting states

- The tiebreaker rules will apply IN STRICT ORDER
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Tax Residence of Individuals

 OECD Model Tax Convention - Article 482:

- he shall be deemed to be a resident only of the State in which he has
a permanent home available to him; if he has a permanent home
available to him in both States, he shall be deemed to be a resident
only of the State with which his personal and economic relations are

closer (centre of vital interests);
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Tax Residence of Individuals

 OECD Model Tax Convention - Article 4§82
-(....)

- If the State in which he has his centre of vital interests cannot be
determined, or if he has not a permanent home available to him in either
State, he shall be deemed to be a resident only of the State in which he has

an habitual abode;
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Tax Residence of Individuals

 OECD Model Tax Convention - Article 482 :
(....)

- if he has an habitual abode in both States or in neither of them, he shall be

deemed to be a resident only of the State of which he is a national;

- if he is a national of both States or of neither of them, the competent
authorities of the Contracting States shall settle the question by mutual

agreement.
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* OECD Model Tax Convention - Article 482 :
Comments

Paragraph 2 relates to the case where, under the provisions of paragraph 1, an

individual is a resident of both Contracting States.

These are cases of CONFLICT between the laws of the two states determining

the residence of a person.

163




Tax Residence of Individuals

 OECD Model Tax Convention - Article 482 :

Comments

To solve the conflict special rules must be established which give the attachment

to one State a preference over the attachment to the other State.

As far as possible, the preference criterion must be of such a nature that there can
be no question but that the person concerned will satisfy it in one State only, and
at the same time it must reflect such an attachment that it is felt to be natural that

the right to tax devolves upon that particular State
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* OECD Model Tax Convention - Article 482 :

Comments

The facts to which the special rules will apply are those existing during the period
when the residence of the taxpayer affects tax liability, which may be less than an
entire taxable period. For example, in one calendar year an individual is a resident
of State A under that State’s tax laws from 1 January to 31 March, then moves to
State B. Because the individual resides in State B for more than 183 days, the
individual is treated by the tax laws of State B as a State B resident for the entire

year. 2> =2
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 OECD Model Tax Convention - Article 482 :
Comments

- =2 Applying the special rules to the period 1 January to 31 March, the individual
was a resident of State A. Therefore, both State A and State B should treat the

individual as a State A resident for that period, and as a State B resident from 1

April to 31 December.
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 OECD Model Tax Convention - Article 482 :

Comments on “permanent home” = The Article gives preference to the
Contracting State in which the individual has a permanent home available to
him. This criterion will frequently be sufficient to solve the conflict, e.g. where the
individual has a permanent home in one Contracting State and has only made a

stay of some length in the other Contracting State.
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 OECD Model Tax Convention - Article 482 :

Comments on “permanent home” = place where the individual owns or
possesses a home; this home must be permanent, that is to say, the individual
must have arranged and retained it for his permanent use as opposed to staying at
a particular place under such conditions that it is evident that the stay is intended

to be of short duration.

As regards the concept of home = any form of home may be taken into account
(house or apartment belonging to or rented by the individual, rented furnished

room)
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* OECD Model Tax Convention - Article 482 :

« Comments on “permanent home” -2 the permanence of the home is
essential; this means that the individual has arranged to have the dwelling
available to him at all times continuously, and not occasionally for the purpose
of a stay which, owing to the reasons for it, is necessarily of short duration (travel
for pleasure, business travel, educational travel, attending a course at a school,

etc.).
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* OECD Model Tax Convention - Article 482 :
« Comments on “permanent home” = the permanence of the home is essential

* EXAMPLE: a house owned by an individual cannot be considered to be available
to that individual during a period when the house has been rented out and
effectively handed over to an unrelated party so that the individual no longer has

the possession of the house and the possibility to stay there.
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 OECD Model Tax Convention - Article 482 :

 Comments on “centre of vital interests” - look at the person’s family and
social relations, his occupations, his political, cultural or other activities, his

place of business, the place from which he administers his property, etc.

* The circumstances must be examined as a whole; considerations based on the

personal acts of the individual must receive special attention.
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 OECD Model Tax Convention - Article 482 :
e Comments on “centre of vital interests” =

* Example: If a person who has a home in one State sets up a second in the other
State while retaining the first, the fact that he retains the firstin the environment
where he has always lived, where he has worked, and where he has his family
and possessions, can, together with other elements, go to demonstrate that he

has retained his centre of vital interests in the first State.
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* OECD Model Tax Convention - Article 482 :

Comments on “habitual abode” - the place where a person stays more
frequently. We look at the stays made by the individual not only at the permanent

home in the State in question but also at any other place in the same State.

In the case of an individual who has a permanent home available to him in neither
Contracting State, as for example, a person going from one hotel to another =2 all
stays made in a State must be considered without it being necessary to ascertain

the reasons for them.
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 OECD Model Tax Convention - Article 482 :

« Comments on “habitual abode” = “séjourne de fagon habituelle”, 2
determination of whether the individual lived habitually, in the sense of being
customarily or usually present, in one of the two States but not in the other
during a given period; the test is not satisfied by simply determining in which of
the two Contracting States the individual has spent more days during that period
“Habitual abode” refers to the frequency, duration and regularity of stays that
are part of the settled routine of an individual’s life and are therefore more

than transient.
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 OECD Model Tax Convention - Article 482 :

Comments on “habitual abode” = Subparagraph b) does not specify over what length

of time the determination of

whether an individual has an habitual abode in one or both States must be made. The

determination must cover a sufficient length of time for it to be possible to ascertain

the frequency, duration and regularity of stays that are part of the settled routine of the

individual’s life.

***Be careful of major changes of personal circumstances that would clearly affect the

determination (such as a separation or divorce); they do not constitute “normality”
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* HvopoAoyia tou ZtE

2tE 1445/2016: [8] Kata tnv €vvola, Aolrtov, cUPdwva Pe OAA TA TIPOEKTIBEUEVA, TWV dlaTtAéEwyV TWV
apBpwv 3 kat4 map. 1 tou v. 4172/2013, oe popo elcodnpatog otnv EAMada yia to taykoo Lo
£L000NUA TOU, NTOL yla EKEIVO TIOU TIPOKUTITEL TOCO OTNV NUEDATI) 000 Kal oTnV aAodar,
UTTOKELTAL, HETAEL AAAWY, TO GUGCLKO TIPOCWTIO TO OTIOI0 £XEL TNV KATOLKia Tou otnv EAAADa, €xel
dnAadn ¢' auTAV HOVIHN Katl KUPLa TIPAYHATLIKH EYKATAoTacon, THVv omoia £XeL KATAOTNOEL,
ocUudwva e TN BoUANON TOU, TO KEVIPO TWV EV YEVEL BLOTIKWY TOU OXECEWV Kat WTLKWV
ocupdpepovTwy (TIPPA. Kab' epunveia tov apbpou 51 AK, 2tE 259, 2TE 3254/2011, >tE 1113/2008
K.d., Al1660/2015, Al'l 1730/2009 K.dA.), TO oTtoio armoteAEl GTOLXELO TIPOOSLOPLOTLKO TG EVVOLAG

NG Katokiag.
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o 2tE 1445/2016: [8] Q¢ 1€T0L0 O (ONAQdN WC OTOLXELO TPOGBLOPLOTLKO TNG EVVOLAg TNG
Katowkiag) vooupuevo otnv map. 1 tou apdpou 4 tou v. 4172/2013 Kal OXL WG AUTOTEAEG
KPLTNPLO TPOGdLopLoLoL TG GOPOAOVYLKNC KATOLKLACG, TO KEVIPO TWV BLOTIKWYV GXECEWV KAt
{WTIKWV cUPPEPOVTIWYV £VOC PUGLKOU TPOCWTOU UdioTaTAl EKEL OTIOU TO TIPOCWTIO AUTO
AVATITUOCEL TOUC TIPOCWTILKOUGE, OLKOVOHLKOUG KOl KOWWVWVIKOUG 8GH 0L Tou (BA. AMwoTE Ta
dlaAapBavopeva oTnv AttloAOYLKN EKBEON YLA TO «KEVTPO TWV TIPOCWTILKWY, OLKOVOUIKWYV Kal
KOWVWVIKWY CUPPEPOVTWV» -dLXWCE TN dLadeuén ou £€xeL TEOEL 0TO KELPEVO TOU VOUOU- KABWC
KAl yla tTnv Katd ta dlebvn potuTta kat katevbuvtnpleg odnyieg tou OOZA,

oupTtepA\aupBavopevwy Twy odnylwy tng EvpwrnaikngEvwong, evvola autou).
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« 2tE 1445/2016: [8] EEaAAOUL, TtpOKELPEVOU VA KPLBEL £Av Eva PUCIKO TIPOOWTIO €XEL (N TTOAAW PAAAOV

HETABAAAEL TNV ETI HAKPOV OLATNPOUVUHEVN ATIO AUTO) KATOLKIA, TIPETIEL VA CUVEKTIHWVTAL OAa Ta
npoodopa croxeia (tpPA. 2TE 1948/1956, 2TE 3870/2002, >TE 3973/2005, >TE 1113/2008, 2tE
259/2011 k.d.), OMWG diwg

* numnapén oteyng,

N $UOLKI TTapoUVCia TOU BLoU, TWV HEAWYV TNEG OLKOYEVELACG TOU (OoTnV ottola dev TtepLlAaupBavovtat

HOVOV O 1) N ocVJuYOoC KAl TA TEKVA auTou),
* 0 TOTOC ACKNONG TWV ETTAYYEAUATIKWY dpACTNPLOTHTWY,
* 0O TOTIOC TWYV TIEPLOUCIAKWY CUUPEPOVIWY,

* 0O TOTIOC TWYV OLOLKNTIKWY OECHWYV HE TIC ONUOCLEC apxeg Kal dopeic (aodpaAlotikoug,

ETIAYYEALATIKOUCG, KOWWVLKOU(),

* 0 TOTIOC AVATITUEN G TTOALTIKWYV, TIOAITIOHIKWY 1] AAAWYV 6pacTnPLOTATWV. 178
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o 2tE 1445/2016: [8] Zuvenwg, yia tn OgpeAiwon tng mpoavadpepopuevng $opoAoyknG
UTTOXPEWONC EVOC PUOLKOU TIPOCWTIOU, N POPOAOYLIKN apXN TTPETEL VA TPOoBaivEL GE ELOIKWCG
atrtloAoynHEVN Kpion avadpoplkd Pe To €AV TO TIPOCWTIO AUTO €XEL KAtolkia otnv EAMadaq,
PEpovoa Kat' apxnv Kat to BAPOC ATOIELENG TWV TIPAYHATIKWY TIEPLOTATIKWY TIOU
TEKUNPLWVOULV, ETTAPKWCE, EVOYEL TWV cuVONKWYV, TNV UTIAPEN TNG. 2uvadwc, TO SLKACTHPLO TNG
ovoiag, otav ekdlkalel tpooduyn Kata PA&ng tepi TNG ev Adyw PopOoAOYIKNC UTIOXPEWONG
duoLkoL TtpoowTtiou, odeiAeL va epeuvnoel To 1d10, Kat' evaoknon TAnpouc ditkawodoaoiag, av
OLVTPEXEL N apdplofnTovpevn Tpayuatikn Baon tng, dnAadn n uTtapén N PN KAtolkiag avtou otnv

EAAGOQ, kalva kpivel to Zntnual(...)
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e 2TE 1445/2016 [8] Nepattepw, KAl eVOYPEL TOU OTL, BACEL TWYV YEVIKOTE PWV KOLVWVLIKWYVY KAt
NOWKWYV avtiAnPewyv Tng EMoXNG aAAd Kat avaAoya JE Ta KOWWVLKOOLKOVOMLKA dedopEva Twv
oulUywyv, €lval vontn N XweLotn KAaTtowKia autwy (......), 0€ TLEPITTWON TTIOU £yYAUO GUGCLKO
TIPOCWTIO OEV €ival UTIOXPEO O€ UTIOBOAN dHAwong dopou elcodnuatog otnv EANGdQ, yia tov Aoyo
OTL TO (D10 dev €xel TN $OPOAOYLIKN KATOLKIa TOU ¢' auTry, dev TiBetal ev tAon Tepumttwoetl ATnHa
utooAng Kowng dnAwong ¢opovu etcodnparog, kat apbpo 67 tap. 4 tou v. 4172/2013, pe tov
N TN oV{UYO TOU, ATTOKAELOTIKWCG KAl HOVOV TTELDON O ) N oLVJUYOC TIANPOL Ta Kata to apbpo 4 tap. 1

TOU €V AOYW VOHOU KpLTtnpla
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« 2TE 1445/2016 [8] TeAog, o€ MepimTWwon MOV GUOLIKO TpoowrTo dev Bewpeital, cUpPwva pe
TIE Mpoavadepopeveg drataéelg tou v. 4172/2013, popoAoyikog katolkog EAAGAdag, dev
avakUTITEL avaAykn dleubetTnong mepimtwong SUTARG KatowKiag Kat apong cUYKPouaong tng
dopoAoylkng e€ovaiag tng EAAAdag Kat eKeivng AAAOU KPATOUG, OTIW G EV TIPOKELPEVW TNG
[eppaviag, wote va Bpiokel epappoyn n dtataén tou apbpou Il tap. 1 ep. 4 vttomep. B TNG

2UPBaoncg artoduync dirtAng dopoAoyiag petaéy avtwy (a.v. 52/1967).
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e 2TE 1445/2016 [9] Omtw¢ TPOKUTITEL ATTO TNV TTPOCSPBAMNOpEVN TIPA&N, KABwe Katl Tnv
evowpatwOBeloa o' autnv artavtnon tou lMpototapevou tng A.O.Y. XoAapyou, n emttdvAaén tou
tpoodevyovtoc amoppidbnke Kat' ovciav yia tov AOyo OTL auTtoc dlabetel Katolkia otnv
EAAADQ, pla Kat o' autiv KatolkoUv n cUJuyog KAt TO TEKVO TOU, CUVIPEXOUV dnAadn deopol
(olkoyevelakn eotia), Mou, OMWE utoothnpildeTal Kat U To £yypado Twv anoPewyv tng
Aloiknong mpog to AlKaotnPLo, UTTEPLOXVOUV TWV GXECEWYV TOL HE TN Meppavia, 0Tov o Tomog

TNC EMAYYEAMATIKAG TOU EYKATAOTACNC KAl TO KEVTPO TWV JWTIKWV TOU CUHPEPOVTWV.
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e 2TE 1445/2016 [10] H avwtepw Kpion Tng popoAoyiKn g apxnc eEnvexon, katd mapapfacn tou
apOpou 4 tap. 1 mep. a tou v. 4172/2013, antAwg Kat' eEMIKANGCN TN Katowiag tng culUyou Kat
TOU TEKVOUL TOL tpoaodeLyovtog otnv EAAada, ntol otolxeiwyv mou dev eival, autd pova,
KaBopLOoTIKA Kal ETAPKA YLa TV TEKUNPLWOoN TNG VTIAPENC KATOWKIAC TOU TPOoodEVYOVTOC
otnv EAAASQ, Katd to $opoAoyIKo £10¢ 2014, XWpPig va cuveEKTIUNO0UV OAa Ta WG Avw
avadepopeva otn okEYPn 8 vopua KpLtnpla via tnv vmapén katowiag otnv EAAAda, svoel
TWV LOXUPLOH WYV KAl TWV ATTOOEIKTIKWY OTOLXEIWV TTOU TNG £€6ece uTtoYn o TtPoodPeLYWV (OTIWC,
1Oiwg, To amo 6.8.2015 miotomolnNtiko tng Finanzamt Bruhl, tepi tng 1d10TNTAC TOU WC KATOIKOU

[eppaviag).
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 2tE 1445/2016[10](...) o mpooPpeLywV dev ATav ¢opoAoyLKAC KATOLKOG NHEdATNE KATA To dopoAoyIko £toc 2014
Kal, cuvakoAouBaq, dev eixe utoxpewon uttoBoAncg dnAwoncg popoAoyiag elcodNuatTog we katolkog EAAadag yia to
£T0C AUTO, OTtwC uTtooTNPLEE pe TN dNAwoN eTpUAAENC TOU, N OTIOLA TIPETIEL VA YiVEL DEKTH, EVW TIAPEAKEL WG

AAUCLTEANG N £EETACH TWV AOLTTWYV TIPOLBANOPEVWYV AOYWV TN TTPOSPUYNC TOU.

* H EANVIKN $0opoAoYIKN apxn OTNPLEE TNV TTPAEN TNG ATTOKAELOTIKA OTOUC MPOC WTILKOUG SECHOUG TOU
npocpevyovtog pe TNV EAAASa (Katokia tng oudUyou Kat ToL TEKVOU Ttou). Opwg, amno ta otolxeia tou
dakeAoOU Ttou £xouv TtapateBel avwtepw amodeikvuetal (kat dev apdlopfnteital AMwC Te Ao tnv GOPOAOYLIKN
apxr) OTL TOTIOC TWV EMAYYEAHATIKWY cLUHUGEPOVTIWY TOU tpoadelyovtog eival arntokAelotika n Mrepuavia,
HE TNV ottola dev otepeital AAAWC TE KAl TIPOCWTILKWY OECHWYV, E0TW Kal deutepevoviwy. Ed' doov Aotrtov ta
{WTIKA TOU cupdEpovTa deV CUYKAIVOULY, KAT' apxnyv, 0€ £va Kal HOVO TOTIO, TO KEVIPO TwV (WTLKWYV TOU

oupdepovIwy dev eival duvato va dlayvwobel.

184




; Tax Residence of Individuals

e 2TE 1215/2017: emavaAapupavel ZTE 1445/2016 oto Aaiolo 3ikng emi akupwTlkAg dtadopag
(amoppwn aitnong utoBoAng xwptotng dnAwaong)

* 2TE 1215/2017: H kat' apBpo 63 tou v. 4174/2013 (A' 170) evdikopavr ¢ mpooduyn TtpoBAETIETAL
yla TNV TEPIMTwon Aoknong mpooduyng EVWTILOV TWV TAKTIKWY OLOIKNTIKWY dLKACTNPIWV Kal OXL
yla TNV TEPITTTWON ACKNONG ALTIOEWC AKUPWOEWC.

e 2TE 2105/2018 (B Tu.) kpiBnke O0TL N dladopa TToU TIPOKUTITEL HETAEL TOU GPOPOAOYOULEVOU KAl TNG
dopoAoyiknc Aloiknong kat adpopd os aitnua petadopdact 0POAOVIKNC KaTowKiag, sival
AKUPWTLKN, KaBOooV armoBAETIEL GTNV TAKTOTIONON TNE KATACTAGCKC TOU WCE $OPOAOYOUHEVOU KAl
OEV CUVATITETAL OTEVW G KAL AVAYKALWE HE OXETIKN ATOMPLKN $OPOAOYLKA TOU UTIOXPEWON, NTOL hE
TNV LUTTOXPEWON LTIOBOANC dNAwoNg POPOUL ELCOSNUATOC YIA TO KTNOEV EVTOC CUYKEKPLUEVOU
E£TOUC TTAYKOOULOU €L00JNHATOC TOU.
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« Case Law developed by the Supreme Administrative Court on the transfer of taxresidence
abroad

e 85/2020: UK

e 93/2020: Saudi Arabia

o 274/2020: France

e 321/2020: Cyprus

e 403/2020: Switzerland

e 418/2020: Cyprus

e 977/2020: France

e 1572/2020: UK

e 1627-8/2020: UK

e See also: 2362/2022 - transfer to Greece (Art. 5IN)
 Article 362 L. 4700/2020 - Competence was transferred to TpAlp
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 Article 362 L. 4700/2020 - Competence was transferred to TpAlp

1. ZTNV appodLoTNTa ToU TPLHEAOUG SLOKNTIKOU TTPWTOSIKEIOU UTIAYOVTAL Ol AKUPWTIKEC OladOopEC, Ol OTIOIEC YEVVWIVTAL ATIO
TNV TTPO OB OAN ATOMIKWY SLOIKNTIKWY Ttpa&ewyv Ttou ado pouv tnv armoppidn attpatog tepi HetaBoAng ¢opoAoYLIKN G KATOLKIAG

amo tn ®opoAoyikn Apxn.

2. Ma tnv ekdikaon Twyv dtapopwyv tng ap. 1 appodlo Katd TOTo £ival TO TPEAEC SLOIKNTIKO TIPWTODIKELO, OTNV TIEPLPEPELA

Tou ottoiou edpevel N PopoAoyik Apxr Ttou eEEdwoe TNV MPooBaropevn Ttpaén.

3. H dwataén tng map. 1, edappodletal Kal OTIC EKKPEMELC evWTIOV TwWV dlkaotnpiwyv utoBeocelg. Q¢ ekKpePEig, voouvtal ol
uTtoBeoelC TwV oTolwyv N TPpwTn oculntnon dev €xel AdBel xwpa, KAtd TNV nUepopnvia dnuocicuvong tou mapovtog. Ot
urtoBeoelc avteg dlaBiBadovtal ota KATd TOTo appodia TPIHEAN dLOIKNTIKA TtpwTodKela pe pdaén tou appodiov opyavou

dlevBuvong Tou dLKAoTNPLOL OTO OTIOL0 EKKPEHOUV.

4. Na tnv ekdikaon twyv dlapopwyv Tng ap. 1 epappolovial avaAoywe ol datd&elg Twyv apbpwyv 2 €wg Kat 4 Tou V.
702/1977 (A’ 268). OL antopAcelg TWV TPLHEAWYV SLOKNTIKWYV TPWTOJIKEIWYV IOV eKJidovtal emi Twv dladopwyv TNG TTap.

1 dev utokewvtal o €deon.
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* MoA. 1234/2018: 3. H kat' apBpo 63 KPA evdikopavr)¢tpooduyr TIPoPAETETAL WE TTPOUTIOBESN
yLa TNV TTapad KT AoKNon TtPooduLYN G EVWTILOV TWV TAKTIKWY OLOIKNTIKWY dIKACTNPEIWY Kal OXL
yLA TNV TIEPITTTWON ACKNONC AlTNOEWC akupwoew. Katd cuvernela, dev pooBANETaAL PE
evolkopavr tpoodpuyn, cupPwva e To ApBpo 63 KOA, n artoppitdn, pNTA f clwTNEr, Ao TN
dopoAoyikn Aloiknon Tou atrtfpatog tou $opoAoyoUHEVOUL Yia petadopa tng $opoAoYLKNC TOU
Katolkiag, Kabwcg i tng amoppudng avtng duvatal va acknbei povo aitnon akupwaoewe EVWTILOV

Tou 2TE.
Katory Tout L Yyolec A.QLY. TIRETIEL OTL TEC ATT ITITIKEC T MTODACEIC ETTU T

ou opidetal amo Tic diaraéelg tou [1.A. 18/1989.
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* MoA. 1234/2018: 4. AlcukplvideTal, WOTOCO0, OTLTA WG avw avadepBevTa aPpopolV aAmoOKAELCTIKA
otnv anoppwn atrtuatog petadpopac GopPOoAOYLIKN G KATOLKIACG KAl OXL OTIC TLEPLTTTWOELG EKELVEQ
oL pooBAAAETAL TPAEN TTPOGSLOPLOHOU GOPOU HE TNV oTtoia TiBevtal Kal nTRapata
e&€taong tng $opoAoYIKAG KATOLKIAG TOU TPOoadheUYOVTIOG. 2TNV TeEAsUTAIlA TTIEPITITWON
aratteital N acknon evolkodpavou tpoodpuyng katato apbpo 63 KDA, yia to mapadeKTo TNG
QOKNOEWC TNG TPooduyng, dedOPEVOU OTL N TtPAén TTPOcdLOPLCHOL Tou GOPOU, GTO TTAALCLO TNG
ottoiac avakuTttel Kat nTtnua oxettllOPYeVOo Pe TN $OPOAOYLKN KATOLKIA, TipooBANETAL LE

TTPooduyN EVWTILOV TOU appodiou dLolknNTIKoL dikaotnplou.
 BA. Kat ZtE 1573/2020: dnAwon pe emidpuAaén, n omoia aroppipOnkKe.

* BA. kaw AEA A 2737/2021

189




e Tax Residence of Individuals

 Antodaoeig AEA
e 909/20-5-2020: «Ette1dn, cupPwva Pe Ta AVWTEPW, TIAPADEKTWC ACKEITAL N UTIO Kpion

TIPOCHUYN KATA TNG HE AP. ceveerrnenennnnnn. /27.11.19 apvnuikng amavinong tou lNpoilotapevou
TN A.O.Y. WYXIKOY emi twyv amo 8.11.19 TpomomotnNTIKWwyY

eloodnuarocg popoAovikwy etwy 2014, 2015 & 2016»

 Mutual Agreement Procedure (MAP)
* Article 25 OECD Model Tax Convention

 Article 73 Tax Procedures Code
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Foreign Court Cases
* |Isitrelevant?
e |situseful?

* Is it binding for the Greek courts?
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 Case 33872C, Cour administrative, Luxembourg,18 Dec 2014

The taxpayer, a German resident, got married in Luxembourg in 2005, but continued to live in
Germany together with his three children, two of which were minors during the fiscal years in
question. During 2008 and 2009 the taxpayer earned his entire income from employment exercised
in Germany, where he worked; made a declaration of arrival in Luxembourg in January 2008 to the
civil registry office in order to provide the Luxembourg administration with a common address for

the married couple
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 Case 33872C, Cour administrative, Luxembourg, 18 Dec 2014

* (Undisputed) facts:
 Each spouse had exclusive ownership of their apartments in Luxembourg and Germany,
respectively.
* Each primarily lived in their own home, each with their own children.
* The taxpayer was unable to relinquish his residence in Germany as a consequence of his
employment contract,
* The taxpayer had been assessed in Germany as aresident in 2008 and 2009 and paid tax

accordingly.
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 Case 33872C, Cour administrative, Luxembourg,18 Dec 2014

The taxpayer had a “permanent home” under the terms of Article 3(1) of the Germany-
Luxembourg DTC in both countries, triggering the application of the tie-breaker rule requiring the
determination of the closest “personal and economic relations” (i.e. the taxpayer’s centre of vital

interests).

In that respect, the courts disagreed with the tax director’'s assessment and allocated the centre of
vital interests to Germany, as the taxpayer’s personal relations were split between Germany

and Luxembourg while the centre of his economic interests was clearly situated in Germany.
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 Supreme Court of Israel, 22 February 2017, C.A.3328/15, Ploni v. Pkid Schuma Ashkelon

SUMMARY OF FACTS

* 1950s TP immigrated to Israel at the age of 11

* 1977 Married and had 4 children

* 1991-2002 Had businesses in country B, where he was born

* 2002 Moved the bulk of his business to country C (but still had significant
Israeli investments)

* 1994-2002 A relationship with a local woman in country B (Despite being
married to the same Israeli woman since 1977)

2002-2009 Another relationship with another woman in country C
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 Supreme Court of Israel, 22 February 2017, C.A.3328/15, Ploni v. Pkid Schuma Ashkelon
 The Court decision = the taxpayer is a resident in Israel.

- “Number of days” test v the “centre of vital interests” test

- “Single tax principle”

- Aperson is ataxresident in Israel, when: 183 days of the year OR more than 30 days in one year

AND over 425 days in the 4 previous years; fraction of a day = full day (international practice)

- When the number of days test is satisfied, the burden of proof is shifted to the taxpayer, to prove

his “centre of life” is in another country.
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- The Court took into account that:
- The taxpayer had a permanent residence in Israel (and also in other countries)

- Much weight to the fact that he had stayed married to his Israeli wife, and supported the

Israeli household (despite the marriage being purely “formal”)
- Main business was overseas, BUT Israeli investments were significant enough

*** IMPORTANT: the taxpayer was unwilling to declare that he had paid taxes in any other

jurisdiction; the taxpayer was not considered a resident of any other country

- Stateless income should not exist (?)
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g Tax Residence of Individuals

* Australia — Thailand Treaty: Commissioner of Taxation v Pike [2020] FCAFC 158 (22
September 2020)

 Mr Pike was assessed to income tax by the Commissioner for the income years ended 30 June
2009 to 30 June 2016 on the basis that he was a resident of Australia for tax purposes in those

Income years.

* Mr Pike was considered to be a resident of Australia; this gave rise to the application of Art 4(3) of
the Agreement between Australia and the Kingdom of Thailand for the Avoidance of Double
Taxation and the Prevention of Fiscal Evasion with respect to Taxes on Income, signed 31 August
1989 (entered into force 27 December 1989) because, during the 2009 to 2014 income years, Mr

Pike was also a resident of Thailand under the law of Thailand.
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g Tax Residence of Individuals

* Australia — Thailand Treaty: Commissioner of Taxation v Pike [2020] FCAFC 158 (22
September 2020)

* Article 4(3) contains the “tiebreaker” provisions, which apply where a taxpayer is a resident of
both contracting states. Applying those tiebreaker provisions, the primary judge concluded that
Mr Pike had an “habitual abode” in both Thailand and Australia for the purposes of Art 4(3)(b) (the
“habitual abode” test) but Art 4(3)(c) (the “personal and economic relations” test) applied to

deem Mr Pike to be a resident solely of Thailand.
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Tax Residence of Individuals

Australia — Thailand Treaty: Commissioner of Taxation v Pike [2020] FCAFC 158 (22
September 2020)

Mr Pike was born in 1972 in what was then the British colony of Southern Rhodesia and later became the Republic of

Zimbabwe

in Zimbabwe, Mr Pike developed a career in the tobacco industry. By 2004 he had become highly experienced in tobacco

selection, production and sales:

Mr Pike was then, and continues to be, in a long standing de facto relationship with Ms Michelle Thornicroft. She was also

born in Southern Rhodesia in 1971 and they have two sons, each born in Zimbabwe in 1995 and 1999 respectively:

by 2004, the economic crisis and shortages of food and basic supplies in Zimbabwe caused Mr Pike and Ms Thornicroft to
decide to leave that country with their children. To that end, Ms Thornicroft sought, was offered, and accepted an

appointmentin Ernst & Young’s Brisbane office; that appointment was due to commence on 4 April 2005
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* Australia — Thailand Treaty: Commissioner of Taxation v Pike [2020] FCAFC 158 (22
September 2020)

 Mr Pike was then employed in Harare under a contract with the tobacco industry company, Alliance One. Prompted by
the decision to relocate to Australia, Mr Pike negotiated an arrangement with Alliance One, under the terms of which he

would receive a payment after serving out the term of his existing contract:

* in February 2005, Ms Thornicroft was granted a subclass 457 visa and Mr Pike and their sons were also granted visas

allowing them to accompany Ms Thornicroft to live in Australia during the currency of her subclass 457 visa:
 on 17 March 2005 the family travelled to Australia: [

* from 2000 until they left for Australia, Mr Pike, Ms Thornicroft and their sons lived in a home in Harare which they had

purchased from Ms Thornicroft’s mother (Harare home):

* upon their arrival in Australia, Mr Pike and Ms Thornicroft leased an apartment in Fortitude Valley, Brisbane. The lease was

taken out in joint names: 204
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Australia — Thailand Treaty: Commissioner of Taxation v Pike [2020] FCAFC 158 (22
September 2020)

Mr Pike returned to Zimbabwe shortly after the family’s arrival in Australia to serve out his contract with Alliance One, to
sell some assets (two cars and a boat but notthe Harare home) that the couple owned in that country and to pack up and

arrange the transportation to Australia of their furniture. He returned to Australia in September 2005:

on his return to Australia Mr Pike sought employment, but the period during which he and Ms Thornicroft transitioned
from Zimbabwe to Australia coincided with the winding up of the tobacco growing industry in Australia and Mr Pike found
he was unable to find suitable employment in Australia. In light of this, he sought to enrolin tertiary level studies in
business so as to reskill for alternative employment, but the enrolment requirements were such that he could not readily
pursue this course of action. That led him to fall back on his existing skill and experience and international tobacco
industry contacts which he had developed during his time in Zimbabwe. By this means, Mr Pike became aware in March

2006 of the availability of work in Thailand, where a tobacco industry was being established:
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* Australia-Thailand Treaty: Commissioner of Taxation v Pike [2020] FCAFC 158 (22
September 2020)

* that month Mr Pike travelled to Thailand and in late 2006 he was offered and took up a position based in Thailand as a tobacc o and leaf
consultant with Premium Tobacco (Asia) Limited. His initial contract for this work was for six months. However, in June 2006, he entered
into a further contract with Premium Tobacco (Asia) Limited as a sales manager. This position was for an indefinite duration. His duties

required that he be based in Thailand but also that he undertake duties elsewhere in Asia as required:

* Mr Pike was granted a work visa by the Thai government which allowed him to live and work in Thailand. He opened a bank accountin

Thailand and his salary was paid into that account:

* over the next eight years Mr Pike continued to be based in Thailand for employment purposes, travelling elsewhere in the Asian region as
required. He was granted successive Thai work visas, each keyed, in terms of a right to live and work in Thailand, to ongoing employmentin
that country. Though he intended to, and did, return to his family in Australia, circumstance required that he spend most of his time

working and living in Thailand:
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Tax Residence of Individuals

Australia - Thailand Treaty: Commissioner of Taxation v Pike [2020] FCAFC 158 (22
September 2020)

between 2006 and 2014 Mr Pike occupied a succession of rented apartments or cottage accommodation in Thailand,
which he furnished to his taste and also to accommodate Ms Thornicroft and theirtwo sons when they visited it. He
regarded thataccommodation as his home when in Thailand. During his time in Thailand, Mr Pike joined and actively
patronised golf, rugby and cricket clubs and also formed enduring friendships. He used his Zimbabwean driver’s licence

for the purpose of securing permission to drive in Thailand and was allocated a company car for work and private use:

Mr Pike lodged a further application for Australian citizenship in October 2013 and on that occasion he was successful
and was issued with an Australian passportin 2014. He also enrolled on the electoral roll for the electorate in which the
Seventeen Mile Rocks home was located and remained, atthe time of the hearing before the primary judge, so enrolled,

although at thattime he had only voted once (in 2016) in an election in Australia:
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Tax Residence of Individuals

Australia - Thailand Treaty: Commissioner of Taxation v Pike [2020] FCAFC 158 (22
September 2020)

in 2014 Mr Pike relocated to Tanzania for employment purposes. Mr Pike closed his Thai bank account and opened one in
Tanzania on relocating there. His ability to live and work in Tanzania was conditioned by his visa to his ongoing

employmentin that country:

Mr Pike lived in fully furnished rented accommodation for the duration of his time in Tanzania and joined golf and tennis

clubs there. The primary judge stated at[37]: “[a]s with Thailand, he made a home there”;

Ms Thornicroft chose not to relocate to Tanzania when Mr Pike was employed there:
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* Australia — Thailand Treaty: Commissioner of Taxation v Pike [2020] FCAFC 158 (22
September 2020)

* in early 2016 Mr Pike was offered a promotion to a position based in Dubai in the United Arab Emirates (UAE) and took up
this offer. His employment agreement was stated to be an “Unlimited Period Employment Contract”. He gave as his
address that of the rented home at Seventeen Mile Rocks, Brisbane. His UAE visa was keyed to the continuance of his
employmentthere. His UAE driver’s licence and other UAE identification documentation specified his nationality as

Australian. At the time of the hearing before the primary judge, Mr Pike remained employed in Dubai: [ 38];

* On 15June 2017 the Commissioner issued notices of assessment to Mr Pike for the income years for 2009, 2010, 2011,
2012, 2013, 2015 and 2016 on the basis of residency in Australia. That same day, the Commissioner issued a notice of

amended assessment in respect of the 2014 income year:
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* Australia - Thailand Treaty: Commissioner of Taxation v

Pike [2020] FCAFC 158 (22 September 2020)

* Number of days that Mr Pike spent in Australia in particularincome

years and the related percentage of each of those years

Income year Days spent in Australia Percentage of time spent
in Australia

2008 76 20%

2009 155 42%

2010 97 27%

2011 109 30%

2012 102 28%

2013 86 23%

2014 123 33%

2015 32 8%

2016 44 12%

2017 77 21%
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Australia — Thailand Treaty: Commissioner of Taxation v Pike [2020] FCAFC 158 (22
September 2020)

The parties were not in dispute that Mr Pike was a resident of Thailand for the purposes of Thaitax during the income years 2009 to 2014
(inclusive). As Mr Pike had dual residency of Australia and Thailand during those income years, it was necessary for the primary judge to

consider the application of the tiebreaker provisions in Art 4(3) of the Double Tax Agreement.

The principles for construing a provision of a double tax agreement are well established. The principles contained in Arts 31(1) and 32 of

the Vienna Convention on the Law of Treaties, opened for signature 23 May 1969, 1155 UNTS 331 (entered into force 27 January 1980)

require treaties to be “interpreted in good faith in accordance with the ordinary meaning to be given to the terms of the treaty in their
context and in the light of its object and purpose” (Art 31(1)) and provide that, in that task, recourse may be had to supplementary means
of interpretation in order to confirm the meaning resulting from the application of Art 31 or to determine the meaning when the
interpretation according to Art 31 leaves the meaning ambiguous or obscure or leads to a result which is manifestly absurd or
unreasonable (Art 32). It is well established that the OECD commentary to the Model Tax Convention is a legitimate aid to

construction: Thielv Commissioner of Taxation [1990] HCA 37
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Tax Residence of Individuals

Australia — Thailand Treaty: Commissioner of Taxation v Pike [2020] FCAFC 158 (22
September 2020)

Article 4 of the Model Tax Convention is in substantially the same terms as Art 4(3)(c) of the Double Tax Agreement, save that the order of

the cascading provisions in the tiebreaker test is different.

the substantive difference between Art 4(3) of the Double Tax Agreement and its cognate in the Model Tax Convention is the order in which
the tests operate. In particular, the Double Tax Agreement provides that the permanent home test is the first tiebreaker test. The Double Tax
Agreement then uses the habitual abode test as the second tiebreaker test and the personal and economic relations test is the third test,
whereas the Model Tax Convention uses the second and third tests in the opposite order. The Model Tax Convention also contains
additional steps in the tiebreaker test that are not adopted in the Double Tax Agreement. We discern no particular significance arising from
that order nor from the additional steps for the purposes of the construction and application of Art 4(3)(b) of the Double Tax Agreement in

this case. Nor did either party suggest any particular significance.
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Australia - Thailand Treaty: Commissioner of Taxation v Pike [2020] FCAFC 158 (22
September 2020)

That leaves the application of the “personal and economic relations” testin Art 4(3)(c) of the Double Tax Agreement

Each case must be fact specific. In some cases the personal and economic considerations may be so intertwined that
they are not separate considerations, whereas in other cases, they may be quite separate and distinct matters. Further,
and contrary to the New Zealand decision in FFF, the clause does not place greater weight on personal factors over
economic factors. As the parties agreed, Art 4(3)(c) poses a composite test and in each case it will be a matter of fact and
degree as to whether a taxpayer’s personal and economic relations, viewed as a whole, supportties closer to one
contracting state over the other contracting state. The primary judge correctly looked at Mr Pike’s overall circumstances
and engaged in a balancing of the significance of those personal and economic considerations as supporting ties closer

to one contracting state than the other.
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* Australia-Thailand Treaty: Commissioner of Taxation v Pike [2020] FCAFC 158 (22
September 2020)

* Appealdismissed
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1 : Tax Residence of Individuals

* France-Brazil Treaty (1971): Conseil d’Etat, 16 July 2020, 436570
- Dual-residence situation (natural person).

- Under French domestic law (article 4B of the General Tax Code, CGl), individuals are
* domiciled in France for tax purposes if they have in France:
* their home (or principal abode if no home can be identified);
* their main professional activity; or
* the centre of their economic interests
- Pursuant to article 4(2) of the Brazil-France Tax Treaty (1971) similar to the OECD Model
Convention, the residence tie-breaker rule is based on the following criteria:
* permanent home
* centre of vital interests (if permanent home in both states)
* habitual abode
* nationality

* mutual agreement
216




e Tax Residence of Individuals

Conseil d’Etat, 16 July 2020, 436570 - Facts of the case
* French national moved to Brazil at the end of 2012;

* Hereceived French-source investmentincome in 2013 and claimed to be resident of Brazil (i.e.

not taxable in France).
* He made three stays in Brazil of at least 20 days each, for a total duration of 245 days in 2013.

- The taxpayer was considered as resident of France under French law (as the centre of his

economic interests was in France) and of Brazil under Brazilian law: dual residence
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e Tax Residence of Individuals

Conseil d’Etat, 16 July 2020, 436570 - Facts of the case
- French tax authorities and lower judges considered that:

* the taxpayer had no permanent home (neither in France nor in Brazil): criteria of permanent home

and centre of vital interests not applicable

* the evidence produced by the taxpayer did not prove how long/often he stayed in Brazil, and the

taxpayer did not have his habitual abode in France: criterion of habitual abode not applicable

* Under the nationality criterion, the taxpayer had to be considered as resident of France

218




Tax Residence of Individuals

Conseil d’Etat, 16 July 2020, 436570 - The Court’s decision (1/2)

« For the first time, the Conseil d’Etat stressed that: “The notion of habitual abode must be
appreciated in light of the frequency, duration and regularity of stays that are part of the
settled routine of an individual's life and are more than transient. It is immaterial whether the

total duration of stays exceeds half of the year.”

* This position is directly inspired from paragraph 19 of the Commentary on article 4 of the
OECD Income and Capital Model Convention (2017) as it reads following the 2017 update:
"[the notion of habitual abode] refers to the frequency, duration and regularity of stays that are
part of the settled routine of an individual's life and are therefore more than transient.”
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Conseil d’Etat, 16 July 2020, 436570 - The Court’s decision (2/2)

* |[nthe case at hand, the Court ruled that evidence produced by the taxpayer (copy of
passport pages with Brazilian customs stamps) proved the existence of at least three

stays of 20 days or more in Brazil in 2013 and a total duration of 245 days.
* Therefore, the taxpayer must be seen as having his habitual abode in Brazil in 2013.

* The Court annulled the decision of the lower judge that ruled otherwise and sent the

case back for a new analysis.
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e Tax Residence of Individuals

Conseil d’Etat, 16 July 2020, 436570 - Comments
* |Interesting practical issue: value of passport stamps as proof of stays
* Interesting legal issue: value of OECD Commentary as a means of interpretation

* First time that the Court relies on a dynamic interpretation of tax treaty provisions

(confirmed a few months later by decision “Conversant” of 11 December 2020)
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e Tax Residence of Individuals

Bundesfinanzhof, 24 May 2023, Il R 27/20
ECLI:DE:BFH:2023:U.240523. 1IR27.20.0

» After the abolition of gift tax in the Kingdom of Sweden (Sweden) on 01.01.2005, Art. 4 para. 1
letter b DBA-Sweden 1992 cannot establish a tax right in Sweden in the case of a dual residence
of the donor in Germany and in Sweden. As a result, the gift of a donor resident in the Federal

Republic of Germany and at the same time in Sweden is subject to German gift tax law.
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1 : Tax Residence of Individuals

Bundesfinanzhof, 24 May 2023, II R 27/20
ECLI:DE:BFH:2023:U.240523. 1IR27.20.0

* However, since the abolition of inheritance and gift tax in Sweden - regardless of an actual
existing residence - there has been no "residence" in Sweden for the purposes of gift tax within
the meaning of Art. 4 para. 1 letter b, para. 2 letter a DBA-Sweden 1992 more. Because Art. 4
para. 1 letter b DBA-Sweden 1992 for the term "a person resident in a Contracting State" within
the meaning of the Agreement for the purposes of gift tax refers to a person who is taxable under
the law of that state there on the basis of his domicile, permanent residence, place of

management or other similar characteristic. Thus, the residence of the donor is determined

solely by domestic law.
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Bundesfinanzhof, 24 May 2023, IR 27/20

ECLI:DE:BFH:2023:U.240523. 1IR27.20.0

* The DBA Sweden 1992, which is intended to prevent double taxation, does not
lead to any other result. There was no residence of the father in Sweden because
at the time of execution of the gift there was no national law in Sweden that

would have linked the taxation of the gift to the residence or permanent

residence in Sweden.
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