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Chapter 16

Judicial Organization and Civil
Procedure

Konstantinos D. Kerameus*

L INTRODUCTION

Judicial organization and civil procedure have grown in recent years to relatively
high stature in Greece. This is true both at the level of scholarly production as well
as in the practice of law. The reasons for such a comparatively privileged treat-
ment of procedural matters within the entire Greek legal system may be traced in
two directions: the first pertains to the statutory regulation of procedural issues,
the second to the conditions of law enforcement in the Greek courts.

In Greece, judicial organization and procedure have always possessed clear
and numerous constitutional underpinnings. The Constitution of 1975 (as amended
in 1986 and 2001) has stressed still more the immediate relevance of constitutional
commands. First, a whole section of the Constitution (Section V of Part Three,
Arts 87-100A) deals with ‘Judicial Power’: Chapter One (Arts 87-92) bears the
title ‘Judicial Officers and Staff’; Chapter Two (Arts 93-100A) is devoted to
the *Organization and Jurisdiction of Courts’. Second, a large number of other
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constitutional provisions have a direct or indirect procedural impact.! Third, the
right of access to courts has been raised to constitutional pre-eminence: under
Article 20 I of the Constitution, ‘everyone is entitled to legal protection by the
courts and may plead before them his position on his rights or interests, as speci-
fied by law’ (see also Ch. 3, Section V C 1). It is not surprising that these norma-
. tive arrangements of the third branch of government have come to be regarded in
- Greece, as in some other countries, as a kind of ‘applied constitutional law’.

Parliamentary activity has equally contributed to expanding the relevance of
procedure, as compared to other legal disciplines. Between 1835 and 1968, Greece
operated under the old Code of Civil Procedure, which had come into force shortly
after the establishiient of the modemi Griek State andiwas the! work of the Bavar-
ian jurist Georg Ludwig von Maurer. The current Code, elaborated over some 30
years (1933-1964), was mainly influenced by Central European models, espe-
cially German and Austrian law. This major work of codification, in force since
September 16, 1968, as well as its subsequent frequent amendments, have been
fuelling a lively discussion on procedural issues among the members of the legal
community. Procedure has thus become a matter of actual and permanent involve-
ment for all lawyers-practitioners, judges and scholars alike.

The conditions of law enforcement in the Greek courts have been exception-
ally favorable to such a procedural orientation, or disorientation, of legal thinking
and legal action. Leading scholars on procedure in the 19th century were either
high court judges themselves, or extremely influential over judges. In more receny

 times, the large number of practicing attorneys and the intensely competitive -

climate that exists amang, them open the door of opportunity creating incentives
for the uﬁ‘orabusernf procedural tactics. Some aggressive features. of the Gregly
national character come out as well when people. become litigants, Many jud
regard, progedure as thejr own professional ambit par excellence and chegish
their opinipas, 3 preferénce for procedural over substantive issues, This is pe

larly true with regard to the, cases decided by Arcios Pagps, the supreme coust.
the country in civil and criminal matters. Against such g bagkground, one: cany w

- understand the exclamation contained in an, influential Greek novel of the 19308;
- ‘Procedure, my; friend, procedure. As long as you keep procedure.under control;
you have the upper hand.’? . , . R
I..  JUDICIAL ORGANIZATION . f

The law governing judicial organization is not contained in a single enactment.
Relevant provisions are to be found either in the Constitution or in many special

1. Ars 110, IIL; 2 ;4 |, 1, IV; 5 111V, interpretative clause; 5A; 6; 7; 8: 9 13), I; 10 1T; 12 B 13-
V; 14 II(2), IV, VI(2), VII; 16 VI(4); 17 I, IV; 18 V(4); 19 I(2), IIT; 22 II; 23 1I(2); 25 I-11I; 26
IIT; 28 I(1); 29 1I(4), II(1); 37 II(3); 47 1, II; 48 1(1); 49 I, IV; 51 INI(2); 52; 56 I: 58; 61;.6%
65 VI(2); 76 VI; 77; 86; 102 IV(3); 103 IV(2),(3); 104 III; 105.V(2); 106 IV; 109 II; 111 II(b)
V:115SFV; 118 LI, V; 119 L . : :

2. G. Theotocas, Argo, vol. II (8th edn, Athens, 1980) 39,
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laws, some of them quite extensive. A comprehensive Code on Judicial Organiza-

tion and the Status of Judicial Officers (Law 1756/1988, initially comprising 113
Articles) was again amended through various enactments, most recently Laws

2993/2002 and 3388/2005.

A. PRINCIPLES

Out of these scattered sources some general principles emerge:

(a) Justice is administered by three hierarchies of courts: administrative,
civil and criminal (dromnmira, noAITIKG, TOIVIKG OIKAOTIPIG, dioikitika,
politika, poinika dikastiria; Art. 93 I Const.). In terms of judges, however,
this distinction is reduced to a twofold scheme, since the same persons
regularly alternate between civil and criminal courts.

- (b) Judicial officers are divided into ordinary judges (raxmixoi SIKGOTES, tak-
tikoi dikastes) and public prosecutors (e10ayyelsic, eisangeleis; see Arts
26 11, 87 Const.). The latter mainly participate in criminal proceedings;
in civil matters, only the Supreme Court prosecutor or his substitutes are

. required to submit their views on all cases pending before the full bench,

as opposed to the sections of Areios Pagos in which the participation of

' the Supreme Court prosecutor was climinated in 1995 (Art. 2 II of Law

2298/1995). -
(c) Judicial officers are career lawyers, entering early and remaining for life.

‘ They are appointed at the entry level after passing an examination for get-
ting admitted to the National School for Judges that requires an additional
period of study of about 16 months on top of regular legal education (see
below, under E). Once appointed, judges and public prosecutors advance
through the system from level to level on the basis of length of service
and merit (see below, under D). There is neither jury nor other lay element
in civil and administrative cases. Only in criminal proceedings do jurors
take part in mixed courts competent to try some serious felonies (see Ch.
20, Sections I A 1, B 1).

(d) There is some preference for judicial panels rather than single judges.
Recent amendments, however, have markedly expanded the subject-mat-
ter competence® of one-member tribunals. What remains true is that at
least all appellate courts consist of more than one judge.

B. ORrpINARY CIVIL COURTS

strict courts

The Code of Civil Procedure provides for three types of di
one-member

in civil matters: justices of peace (e1pnvodixeia, eirinodikeia),

3. The appropriate American term here would have been, of course, subject-matter jurisdiction.
However, Greek law, following the Continental pattern, adopts a clear distinction between juris-
diction and competence. See below, under Section IIl A.

~
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(novouekij zparsadixeia, monomeli protodikeia), and three-member district courts
(woAopsisj rparrodiucein, polymeli protodikeia). The justices of peace, divided into
301 districts throughout the country, mostly. handle cases of low monetary value
or involving agricultural disputes. The one or three-member districs courts, 63 in
each category, sit in jurisdictional areas that roughly coincide with the boundaries
of the respective prefectures (vouof, nomoi).

The three-member district courts have general originat.jurisdiction and also
hear appeals from the justices of peace (Art. 18 Il CCiv.P). Appeals from the other
district courts, howeves, go to the 15 courts of appeals (cpersia, efeteia) that sit in
the largest cities of the country in panels of three judges and hear the case de novo
both on the law and on the facts. The Supreme Caurt (4peiag Tdyog, Areios Pagos)
sits in. Athens and normally hears-cases in panels: (zujuare, tmimata) of five jus-
tices, or in full bench. (OAopédeia; Olomeleia). This:latter term dendtes that about
half of the total number, of 66 justices are entitled to participate, a guorum being
17; this not- considered a regular appellate- court, but-only a court of cassation.
This type of court confines.its extraordiliary review: to questions of law, having no
authority. to reverse findings of fact (see below, Section VIILE). -

A similar structure hias been extended in recent years to the administrative courts

e e LAOWLIES (oo alsp A 341 Gonst) gramed them furindicfion over |

all substantive, adtinistrative diaputes. There are 30. (one and. three-member)
administrative djstrict; courts; and. nine (three and five-member) administrative
courts of appeal, Supreme.conzt in the- administrative jurisdiction is the Council
of State (see Ch, 3, Sectiony LB 6 and V. C 1). a0

D lunmhmnm x ;

Both the Constitution (Art. 87 1) and legal docirine, distinguish the personal from
the. functiona} aspect of judicial independence. . Under the former, all judicial
officers, after a probaionary period.of two years, acquire lifexenure.,Compulsoty\

retiremient is now fixed at 65 or 67 years according tg rank, During tenure, they -

may be dismissed only upon conviction for a serious offense, or upon adjudication
of grave breach of ¢ dlscl‘gi:;, illness, disability or professional incompetence, but
not merely because their court or post is abolished. Even beyond that, the status
of judicial officers (promotions, assignments, transfers, detachments) is withiil
the authority of the Supreme Judicial Council (4vdraro dixaorics Zoufodiio,

Anotato'Dikustike Symvouliv), composed exclusively of members of the Supremb

Court, with no participation of governmental or parlidmentary ‘representatives;
" only the promotion to the presidium of the Supreme Court (president, prosecutor;
vice-presidents) is decided by the Cabinet. The concept of judicial self-governance
is rounded out by entrusting supervision of judges only to superior. judges, and

- L Y
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also by conferring disciplinary authority over them to councils consisting of these
higher judges.

The functional aspect encompasses the independence of the judiciary as a
separate branch of the government. Legislation and administrative acts are subject
to judicial review. Functional judicial independence exists within the judiciary
itself as well; as in other Civil Law countries, no binding force of judicial prec-
edents is formally recognized. In practice, however, courts tend to follow the hold-
ings of prior cases (see below, Section VIII E; see also Ch. 2, Section III).

E. JupicIAL STAFF

A high degree of personal independence is also granted to the secretarial staff
(ypaupateic, grammateis) of all courts and prosecutorial offices (Art. 92 I-1II
Const.). Notaries in Greece (guufolaioypégol, symvolaiografoi), for whom full
legal education is required, follow the Latin pattern of the profession. Their
number is limited, and particularly in large cities some notarial offices may pros-
per financially. In the countryside, the notary often operates as a sort of unof-
ficial legal adviser. They are state organs rather than private people who simply
receive or register a document. They draft and record authentic documents for
many legal transactions, such as contracts, wills, donations, incorporations, and
others.

The role of notaries is central as regards transactions that involve property,
especially real property. They also hold public auctions and proceed to the orderly
distribution of funds (see below, Section XIII D after (d)), both in enforcement .
and non-contentious proceedings. Particularly, the former activity is important
because its exercise is frequent and relevant, since funds to be distributed among
creditors are more often than not insufficient. In this framework, much depends
on the appropriate sequence of satisfaction of claims. The rank is decided upon, in
the first place, by the notary holding the auction. Marshals (dixaotiroi emueinrés,
dikastikoi epimelites) officially serve judicial and extrajudicial documents, and
discharge numerous functions during enforcement proceedings (see below, Sec-
tion XIII).

For all legal professions, graduation from one of the three law schools of the
country (Athens, Thessaloniki, and Komotini in Thrace) is required. Graduation
from a law school in another member state of the European Union is regularly rec-
ognized as well but a separate exam is still required in some circumstances. Stu-
dents enter law school normally at the age of 18, immediately after high school.
Law study takes four years at a minimum. Following graduation and a period of
apprenticeship (18 months), mostly in a law firm, the candidates take a bar exami-
nation conducted by the courts of appeals. All practicing attorneys (dwarydpor,
dikigoroi) must be members of one of the bar associations (dixnyopixoi avidoyor,
dikigorikoi syllogoi), which are public entities. The promotion of lawyers to appel-
late courts is generally a formality, depending mainly on time. Otherwise, there
is no formal distinction among practicing attorneys with regard to the functions




346 Konstantinos D. Kerameus

- undertaken by them. Their number is high and their degree of specialization rather
low, although recently somehow increasing.

IL ' JURISDICTION AND COMPETENCE
A, DEFINITIONS

In modern Greek law, there has always been a sharp distinction between juris-
diction (dmcauodooix, dikaiodosia) and competence (apuodidmyra, armodiotita).
Jurisdiction refers either to the state’s judicial power as a whole (the ‘international
jurisdiction’ of the Greek State; see below, Ch. 17, Section II), or to the divisions
of judicial anthority according to the. nature of the matter ta be adjudicated; with
respectito:the latten, one speaks.of civil, criminal, and: administrative jurisdiction,
exercised by the corresponding kinds of cousts as prescribed in Article 93 ¥ Const.
The djstinction betwees civil and criminal matteérs does not cause any significant
problems; sq. far as administrative, in corntrast to civil; disputés. are: concerned,

they always originate in some administrative acnonundertakbn in the exercise of

public pawer. -

Competcnct.onthe o!hqhmld. pertains to the allocation of judicial power
within each- jurisdictionak: division. It describes a'court’s power to adjudicate
specified matters. These matters, if identified by class, are assigned to one of: the
three; types.of district. courts {see-above, Section H.B); constituting their subject-
matter competence-(qauadirira xafl’ fisy, achodiotita kath'yli) Addxnonalln;ks
are;. howeves, required tb bring 4 dispute to:a particular court, and, thus, make up
its. territorial eompetence-(@ouddistynn xoek réwo; armodiotita kata topo). This
is similae to the Amérigan notion of venue:. Bésides subject-matter and territorial
competenca; there alsos exists the so-called funotional competence (ierronpymaf

appodidapa;: Igitourgiki arinadiotita), which denotes the. respective adjudicative
powers of vatious judicial suthorities: with regard ta the same litigation, for exam-
ple through thecommtm appellaw, -levd& .

B, - SusmummCowmw

Asa rub, guhjewmmmmnce depend&on the amount in controversy. The
current lines of demarcation. (Att: 14, CCiv.P) mun at EUR 12,000 as between jus-
tices' of peace and one-member district cousts; and at BUR 80,000 as between the
lattex and the: three-mgmbes district courts, The amouns in controversy stands as
defined im the complaint,: without taking into account interast or other accessory
claims (Art..9. CCiv.P); Along. with this value-conditioned. competence, the Code
omelPloccdmeadoptsapamllelmeﬂmdofallmnngcwﬂduputes among
these three types of courts, regardless of the amount in controversy, by expand-
ing the competence of justices of peace and the one-member courts, accordmg to
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the nature of particular species of disputes. Thus, to the former are allotted many
cases involving farming, restrictions on property, transportation, or performance
of some other services, and the internal working of associations and cooperatives
(Art. 15 CCiv.P); to the latter, leases, employment, insurance and car accident dis-
putes, claims of lawyers and of some other professionals, as well as most family
litigation with financial impact, especially maintenance petitions (Art. 16 CCiv.
P).

C. TEeRRITORIAL COMPETENCE

Territorial competence usually depends on the defendant’s domicile within the
court’s district (Art. 22 CCiv.P), i.e. a person’s main and permanent establishment
consisting of corpus and animus (Art. 51 CC; see also Ch. 5, Section II D).* Busi-
ness ‘domicile’ is an additional ground for related claims (Art. 23 II CCiv.P). If
domicile is lacking, its place is taken by residence. Legal entities are deemed to
be domiciled at their real seat.®

D. EXCLUSIVE JURISDICTIONS

Special jurisdictions (e1dixég dwardiciec, eidikes dosidikies) are divided into exclu-
sive and concurrent. There are six kinds of exclusive or ‘local’ jurisdiction where
the action may not be brought anywhere else but there, even to the exclusion of a
defendant’s domicile: (a) forum rei sitae, actions relating to property interests in
immovables, including leases but not purchase and sale contracts, are allocated to
the courts of the situs (Art. 29 CCiv.P); (b) forum hereditatis, descent and distribu-
tion claims among heirs and legatees as well as in favor of third parties go to the
probate courts of the decedent’s domicile or residence at death (Art. 30 CCiv.P);
(c) forum connexitatis, auxiliary claims, such as for interest on loans or for guar-
anties, are tried before the courts having jurisdiction over the main claim (Art. 31
CCiv.P); (d) forum societatis, ‘internal affairs’ corporate claims are adjudicated at
the real seat (Art. 27 CCiv.P); (e) forum gestae administrationis ex decreto iudicis,
where a court has appointed an administrator of the affairs or property of a person,
all related claims are to be tried there (Art. 28 CCiv.P); and (f) forum reconven-
tionis, counterclaims, which generally are only permissive and need not be related
to the cause of action, belong, if asserted as such, to the exclusive jurisdiction of

4. The defendant’s domicile covers even causes of action unrelated to the forum, thus providing the

* basis of ‘general jurisdiction’. See Helicopteros Nacionales de Colombia v. Hall, 466 U.S. 408, at
414, 415, 418 n. 12, 421 with n. 1, 423, 424, especially 414 n. 9 (1984); Burger King Corp. v.
Rudzewicz, 471 U.S. 462, at 473 n. 15 (1985).

S. The ‘real seat’ is localized not necessarily in the district of incorporation, nor in the principal
place of business, but where the decision-making authority over the affairs of the legal entity is

located (see Ch. 17, Section I F).
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the court of the claim, provided they do not exceed its subject-matter competence
(Art. 34 CCiv.P).

E. CONCURRENT JURISDICTIONS

Concurrent jurisdictions (covipéyovoeg Swmidicisc, syntrechouses dosidikies),
available at plaintiff’s option, include another six categories, resembling the US
long-arm system: (a) forum negotii, suits on contracts and other juridical acts
may be brought either at the place of making or of performancs (Art. 33 CCiv.P);
(b) forum delicti, actions on tort constituting a criminal act may be brought at the
place of either conduct or its effects (Art: 35 CCiv.P); (€) forum gestae -adminis-
trationis ex causis variis, disputes relating to various agency and administration
relationships are adjudicated where the related conduct took place (Art. 36 CCiv.
P); (d) forwh continentiae causarum; suits against joint obligors may.be brought
at the domicile or a concusrens jurisdictionat basis of any one:of them; likewise,
actions among the same person involving multiple immaovables may-be brought
at the situs of any one of the immovables (Ast. 37 €Civ.P); (e) forum matrimonit,

P); and (f) fora bonorum, suits on monetary claims may be brought also either
at (i) the: residénce of the: defendantif it is of a: certain duration; or (i) the situs
of any pooperty of the non-domiciliary defendant even for vnrelated clairs (Arts
38, 40 €€iv.P), which is akin to in rent and guasi.in rem jurisdiction except that,
becanse the judgment is mlimiwdm.wammm,itmbeclassimd‘upomﬁﬂly
‘exorbitant®. - o i & g e T S e ; - yoo

It should: also be mantioned that the. parties may choose a-specified district
court in advance, of in a pending suit.. Such: choice may be effected by express
written agreement.or by tacit informal acceptance expressed through failure to
abject in court at the:first opportunity (zaptireaan, parektasi; prorogation; Arts
42-44 CCiwP); This conférs jurisdiction except for non-pecuniary claims.and
claims relating to out-of-state immovables. No similar freedom of choice exists
for the parties with regard to subject-mattes competence, which is mandatorily
fixed by law. '

G. . ; anmworlﬁmnlcnoitnlssum
Any court having competence is required to take the case: the forum non con-

veniens doctrine is unknown in Greek law. If the court lacks competence, it may
not dismiss the case, but must transfer it to the competent court within the same
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jurisdictional division (Art. 46 CCiv.P). Such transfers are not allowed among
different jurisdictional divisions, be they civil, criminal or administrative. They
are also not allowed among different states unless Regulation 44/2001 (Brussels
I) applies, i.e. among the Member States of the European Union.” A judgment
can be attacked directly for lack of competence; null and void, however, is only a
judgment that transgresses the lines demarcating the three jurisdictional divisions
(see Art. 313 I(b) CCiv.P).

Iv. PARTIES AND TYPES OF ACTIONS
A. CAPACITY AND STANDING TO SUE

According to Article 68 CCiv.P, ‘he who has a direct legal interest may request
judicial protection’ (evaywv, enagon; plaintiff). This provision grants standing to
sue (vouuornoinon, nomimopoiisi) only to persons whose substantive rights con-
stitute the object of the relief sought in the action. In conformity with traditional
Continental patterns, Greek law does not allow third persons having only an
indirect or remote interest, or fighting merely pro bono publico, to institute civil
proceedings. Therefore, neither the actio popularis nor modem American develop-
ments in the field of class and derivative actions have found their way into Greek
civil procedure.® A similar position is taken with regard to the proper party defend-
ant (evayduevog, enagomenos): only a person who is liable under substantive law
may be made defendant (Art. 216 I(a) CCiv.P).

Joinder of parties (ouodixia, omodikia) relies equally on substantive law con-
siderations. Permissive joinder of plaintiffs or defendants is available to all those
sharing the right or duty in dispute or in cases in which joint parties pursue or
face claims based on similar causes of action (Art. 74 CCiv.P). The Code (Art. 76)
also acknowledges, however, the concept of necessary and indispensable parties:
if several persons are required in order to bring or to defend a particular action
(e.g., for partition of a thing owned in common), or if no inconsistent judgments
should be rendered as among them, then the parties must be joined. An expansion
of the subjective confines of litigation is further provided for through the use of
the intervention (wapéufaon, paremvasi; Arts 79—85 CCiv.P) and the impleader
(zpooerixinon, prosepiklist; Arts 86-90 CCiv.P).

So far as capacity is concerned, every natural person and every legal
entity may be made a party since they are capable of holding rights (see Ch. 5,

6. Council Regulation 44/2001 on jurisdiction and the recognition and enforcement of judgments
in civil and commercial matters, OJ L 12/1-23, 2001.

7. Except Denmark; the latter’s relations with other Member States (and therefore Greece) on
this subject are still regulated by the Convention on Jurisdiction and the Enforcement of Judg-
ments in Civil and Commercial Matters (Brussels Convention; ratified by Law 1814/1988, GG
A 249).

8. By way of exception, consumers’ unions may bring in a collective action under Art. 10 IX-XV,

XIX of Law 2251/1994.
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Sections I A-B, IIl B 2). However, capacity to be a party (xavdmnma diadixoo,
ikanotita diadikou) is to be clearly distinguished from the capacity to conduct liti-
gation in one’s own name (ixavdrira daotixic mapaavdozo, ikanotita dikastikis
parastaseos). The latter is granted only to persons enjoying the capacity to enter
into- juridical acts:(see Ch: 5, Sections IL A and V B), i.e. to all persons above the
age of 18 who are net under judicial assistance (see Ch. 9, Section VII D). There-
fore, a party not capable of conducting litigation in his own name. as well as all
legal entities must act through their legal representatives.

A further and more general requirement is for a party to be represented by
an attorney in any court other:than & justice;of: peace. The. choice of attorney is
free but must be made from among the members of the local bar. An attorney
may be appointed either by a document prepared by a notary or through personal
appearance in court (Art. 96 CCiv.P); it is revocable at any time (Arts 100-103
CCiv.P). ; ; :

The requirements discussed in this section are called ‘procedural prerequi-
sites’ (Jiadmeaominés npobinobéaers, diadikastikes proypotheseis) and are scruti-
nized by, the court on its own motion (Art. 73 C€iv.P). If any one of them is lack-
ing, the court will not proceedto the merits of the case, but will dismiss the action
as ‘inadmissible’ (arapddext, aparadekti).’ Such a dismissal does: not prevent,
however, the defeated plaintiff from remedying the defect and: coming back with
a new actiom - : :

B. | TYPES oF Acﬁons
Soveral criteris. aro used in ander to classify the various types of actions. The
classical categoriea of complaints were developed in Roman law and rely heavily
upom substantive law coficepts (e-g., actio in rem, actio in personam, actio mixta;
further examples along, similar linea wo:_xld be the hereditary aqtio‘n or the family

the type of relief requested: by the plaintiff. In this respect, a tripartite division
emerges: actions for performance; actions for declaratory judgment and actions
for judisial modification of legal relationships. - : -1 "
The actiom for performance (xaraym@ionixy. ayaryr, katapsifistiki agogi) is
the most ancient and remains today the most usual type of action: It aims at a
judgment ordering the: defendant to: perfornr as. obligated; the performance may
be & specific one: or consisk in. the; payment of money. Article 69 CCiv.P rather
broadly allows even an action for future performance, thus turning an originally
repressive remedy into a preventive one, The practical relevance of an action for
performance lies in the field of enforcement: it is the only type of action, which, if
9. hComwdvﬂpmne.‘hadmi&dbﬂityfofﬁemﬁmmmeapped,isamhnicdm
not Kimited to Iack of international jurisdiction. The term means that the court may not exam-
ines the merita of the case dnd covers situations like lack of capacity or standing, prematurity,
res judicata, or untimely filing of an appeal. '

S~
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successful, opens the way for enforcement by execution. By contrast, declaratory
judgments are not, strictly speaking, enforceable. They make a binding determi-
nation of a legal relationship capable of becoming res judicata. Therefore, an
action for declaratory judgment (avayvepioriaj ayarysi, anagnoristiki agogi; Art.
70 CCiv.P) must concern a specific legal relationship, and requires a legal interest
on plaintiff’s part especially worthy of protection. There is increasing recourse to
Such actions, since their litigation is exempted from the fee levied by the state on
the trial of an action for performance (about 1 per cent of the amount in litigation).
Finally, an action for judicial modification of a legal relationship (dramdaoriag
ayawyy, diaplastiki agogi; Art. 71 CCiv.P) is available only in cases provided for
by law, for example to obtain a divorce or to set aside a contract on account of
fraud, duress or mistake. Greek law does not permit the courts to alter existing
legal relationships between the parties without an express statutory authorization;
this is granted only in exceptional cases.

V. PROCEDURAL PRINCIPLES

The Code of Civil Procedure devotes a central chapter of its Book I to the so-called
‘fundamental procedural principles’ (Arts 106-116). In so doing, it conforms to
the Continental tradition of procedural codifications, with the new French Code of
Civil Procedure (1975) being the latest and most spectacular example (Arts 1-24:
les principes directeurs du procés). Such principles mainly deal with the allocation
of power and initiative as between the court and the parties and with the guidelines
for conducting litigation. They are formulated in the Code in highly abstract word-
ing. Yet they are not mere precepts for general inspiration but rules of positive law,
requiring and enjoying immediate application.

A. THE DOMINANT POSITION OF THE PARTIES

Domini litis are the parties. They determine whether, on what subject matter, to
what extent, and upon what allegations of fact there will be civil proceedings. The
judge remains a neutral, more or less passive and more or less silent, observer
of the procedural scene, introducing on his own motion mainly the rules of law
applicable to the dispute. Compared to his Anglo-American counterpart, the Greek
judge displays less visible power in controlling the courtroom but, so far as evi--
dentiary matters are concerned, he seems to have greater leeway for initiative.

The dominant position of the parties with regard to the subject matter and the
conduct of civil litigation becomes apparent in three respects:

() A court may neither award the plaintiff relief not requested nor go beyond
the request submitted (Art. 106 CCiv.P). Conversely, the plaintiff may
withdraw the complaint and the defendant may acknowledge the claim;
this means that, as a rule, the proceedings are terminated to the detriment
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of the party taking such initiative, without any further inquiry by the court
(Arts 294, 296, 298.CCiv.P).
(b) The court has no authority to rely on facts neither submitted nor proven
- by a party (Art. 106 CCiv.P). The court may, of course, order the taking
' of evidence (Art. 107 CCiv.P), but it is then for the parties to collect and
to present to the court the various means of proof. By contrast, the field
of the applicable rules-of law constitutes the court’s own domain: with
regard to domestic law, there is neither need nor possibility of ‘prev-
ing’ its contents. Foreign law is also covered by judicial notice: (Art.
337 CCiv.P), even on appeal, including the final appeal to Areios Pagos
(Arts 559(1), 560¢1) CCiv.P). If, however, the court does not know the
relevant fopeign law, it may order the taking of evidence or rely on any;
even unofficial, methods of cognizance (Art. 337 CCiv.P; see Ch. 17,
Section I H 5).

(c) All consecutive procedural steps are to be taken, as a rule, by the parties,
not by the court (Art. 108 CCiv.P). For instance, all hearings of the case
are fixed on a party’s motion; judicial documents, including judgments,
are served on party initiative and not on motion of the court (Art. 123
CCiv.P); even moving the appellate proceedings forward after an appeal
has been filed always depends on party diligence (Art. 498 CCiv.P).

B. Coneé«xﬁmon.ou THE Fmsrr,m.

In its endeavor ta expedite proceedings, the law has required all factual allegations of
the pasties to be submitted: tg the court at the first hearing of the case; only in excep-
tional instances are the parties permitted to- plead additional facts. at a later stage
(obornua ovyxsviptiormg, systima, syngentroseos; Art. 269- CCiv.P). The scope of
the former:rule as such has been, however, strongly reduced by virtue of Article 12
of Law 2915/2001. Indeed, under this enactment, only one comprehensive hearing

mpmv:dedforallcases,mgmﬂlesaofwhethuﬂxeyfanmdermembject-mm
com;ﬁu&‘ or the one-member; or three-member district
CORJrs. U 2d Article 270 CCivV.P, all courts of original jurisdic-
umhmwtenda‘ﬂwﬁmlﬁm-fﬁsmjndgqlemaﬁaﬂleﬁmkandomy,headng
of this case;, which is oral and ¢ofprehdnsive. Accordingly, concentration on the first
heamgtemainsonlymléaniwnhreg,rdtbthémaﬂidsofappeal as a rule, they
are not allowed to déal with factaal allegafion$ or means of proof not already submit-
tedtoﬂmooﬁ:fofoﬁgim!’jnnsdicﬁon(AﬂSSZ’l 562 II CCiv.P).

C. ORAL ANB an Pnocizzﬁmos
During the 1960s and: 1970s, the drafters of the code strongly favored oral pro-

ceedings. Nevertheless, both practice and subsequent amendments relied heavily
on theexchange of written pleadings, thus making a full oral hearing an optional




Judicial Organization and Civil Procedure 353

and rather rare phenomenon in civil litigation. By contrast, Law 1478/1984 has
made oral proceedings mandatory before the justices of peace and in the one-
member district courts (Arts 115, 270 [in its previous wording] CCiv.P), and
Article 270 CCiv.P (as widely amended through Law 2915/2001) expanded the
mandatory oral hearing to all courts of first instance.

D. Goob Fartd AND MORALITY

In an optimistic spirit of innovation, Article 116 CCiv.P introduces a general duty
to tell the truth in civil proceedings, and requires the parties, their legal representa-
tives and their attorneys to conduct litigation according to good faith and morality.
Little has changed, however, as an immediate result of this provision, since the
sanctions are restricted to moderate fines (Arts 205(2), 185(1) CCiv.P) seldom
imposed and thus regarded as a negligible threat.

VI ORDINARY PROCEEDINGS IN FIRST INSTANCE
A. COMMENCEMENT OF THE ACTION

Regardless of the type of action, ordinary proceedings in the courts of first
instance follow the same pattern. A civil action (aywyrj, agogi) is commenced by
filing a complaint with the clerk who appoints a day and time for the hearing of
the case; he then enters the action in the docket (mvdxio, pinakio; Arts 215, 226
CCiv.P). The defendant will then, on plaintiff’s initiative, be served usually at his
home or at his place of business with a copy of the complaint containing also the
day and time fixed. Service must be made at least 60 days before the hearing, or
90 days if the defendant resides abroad or his domicile is unknown (Art. 228 CCiv.
P, as amended through Art. 6 II of Law 3043/2002). After service is completed, the
action is considered as having been brought (Art. 215 I CCiv.P) and the litigation
as pending. This has both procedural and substantive effects: on the procedural
level, no future extension or modification of plaintiff’s claim is permitted (Arts
223, 224 CCiv.P), and the resulting lis pendens (exxpcuodixia, ekkremodikia) pre-
vents any other court from hearing the same claim (Art. 222 CCiv.P); on the latter
level, as from the service on the defendant, among other things, the running of the
statute of limitations is interrupted — which is considered, according to Continental
tradition, substantive — and interest accrues on all monetary claims (Art. 221 CCiv.
P; Arts 261, 346 CC).

B. CONTENTS OF THE COMPLAINT

The complaint is drawn up and signed by plaintiff’s counsel. It identifies the court
in which the action is being brought, states plaintiff’s and defendant’s names and




354 Konstantinos D. Kerameus

domiciles and contains the grounds establishing the cause of the action as well as
an unambiguous specification of the relief requested (Art. 216 I CCiv.P). Failure
to allege sufficient facts to support the claim will lead to the dismissal of the com-
plaint even on the court’s own motion. By contrast, the legal aspects need not be
articulated at this initial stage of the litigation or even later (ius novit curia; see
above, Section V- A (b)) — the only exception bemg, of course, the proceedings
before Areios Pagos, which are restricted to legal issues. However, since both the
. -complaint and the subsequent pleadings are prepared by lawyers, they, not surpris-
ingly, often include rather extensive legal argument.

~ + Joinder of separate: claims (edhpsvany ayarydv, soreusi agogon) between the
same parties is allowed even if they arise out of entirely unrelated facts, provided
they (a) donot contradict each other; and: (b) fall within the competence of the
court (Art. 218 CCjv.P). Subsidiary claims may likewise be included in the same
or in another complaint should the main claim be dismissed (eancovpinaj Sdon o
ayawyre, epikouriki vasi tis agogis; Art 219 CCiv.P). There exists, however, neither
a compulsory joinder nor any general prohibition against splitting a single claim
or cause of action.

C. PLEADINGS

Formal preparation for litigation is not necessary for either plaintiff or defend-
ant. As a-general: matter, the plaintiff may bring an action as the first step.in the
proceedings against the prospective defendant. The defendant is not required to
answer the camplaint immexdiately: Rather, both parties' must submit their respec-

tive pleadings as the latest 20 days-before the hearing. Counteér-memaorials have to

be annexed to: the maih plsadingi 15 days hefore the hearing, '° The filé of the case
is them closed: and transmittod toy the reparting judge in order for him to prepare
fot the heariog of the case: Sich written pleadings developsthe respective parties’
factuak and Jegal positions. Writtesr pleadings other than the complaint are never
required to bé:served-or even Sent to the other party; they are only filed with the
court's clerk who takes care of distributing them to.the othetpmies lawyers (Arts
237, 240 CCin P, 45 repeatedly arheided)s

j mm&mamwmdeedmmosnmpmmaseoﬂheenmm
ceedings. Bothiparties articulate their statements-of fact and produce-all evidence
required and: availahle:; Proceedings before: justices of peace or one-member dis-
mctcomtshavmakeadybeenuwinonﬂnyoraLNowomhtyhashmexmded
bemmmmwma&wammmmgmm,a&amle is
only one, the judgment is handed down; only in exceptional cases may the court

10. With regard to cases before the one-membér district court, these periods of time needed to be
activated by a still outstandiitg presidential decree (Art. 7 IN of Law 2915/2001).
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order further evidence to be taken (Arts 237, 270 CCiv.P, as amended by Arts 7,
12 of Law 2915/2001).

D. DEeFENSES AND COUNTERCLAIMS

In formulating his pleadings, the defendant is also not subject to strict pleading
rules. Two types of objections are in order at that time:

(a) Exceptions (svovdoeig, enstaseis) either prevent the court from reaching
a decision on the merits, for example a plea of lack of competence or
of lack of standing, or plead ulterior facts, for example a plea by way
of confession and avoidance or of set-off. The former type must also be
considered by the judge ex officio.

(b) Defenses related strictly to the grounds of the action, which means to deny
the facts as alleged by plaintiff or to put them in another context (dpvnon
¢ Phoes ™c aymyic, amisi tis vaseos tis agogis; Art. 261 CCiv.P).

The defendant may interpose a counterclaim 30 days before the hearing at the
latest (avrayoy, antagogi; Arts 34, 268 CCiv.P). Counterclaims follow their own
procedural course regardless of the outcome of the action. It is thus possible for
the action to be dismissed, yet an affirmative judgment may be rendered on the
counterclaim.

E. DEerauLT

A judgment may also be obtained by default, either on plaintiff’s or on defendant’s
side (epnuodixia, erimodikia). Default may result when a party is not properly
represented at a hearing; representation normaily requires a duly appointed lawyer
and the timely filing of pleadings. Any party’s default requires the court to ascer-
tain whether proper service of process was made on the defaulting party; if not, the
case may not proceed and a new service becomes necessary (Arts 271 I, I CCiv.
P). If service was proper on the defaulting party, regardless of whether that party
is the plaintiff or the defendant, all parties are presumed to be present (Art. 270 I
5). Accordingly, the court may draw whatever inferences from a party’s absence.
However, this absence as such does not produce any legal effect on the outcome
of the case (Art. 2701 4, 5 CCiv.P).

F. ATTEMPT AT CONCILIATION

At any stage of the case, the court is expected to promote a settlement of the
dispute (ovupifacuds, symvivasmos; Art. 233 II CCiv.P). Furthermore, Articles
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209214 CCiv.P provide for a permissive conciliation by the justice of peace
before a complaint is filed with the clerk of any civil coust. Such an attempt at
conciliation becomes mandatory in cases falling within the subject-matter competence
of the justice of peace (Art. 208 CCiv.P) and in labor cases (Art. 667 CCiv.P). Never-
theless, the practical relevance of conciliation is minimak. Skipping a mandatory
attempt at conciliation does not trigger any sanctions. With regard to optional
conciliation; the parties are usually unwilling to lose face by exposing themselves
to a process that may not sugceed. The intensely belligerent image of Greek advo-
cacy also contributes to a rather unfavorable attitude towards conciliation. This
qualification has not much changed even after a mandatory attempt a settlement
was introduced by Article 214A CCiv.P. The ‘mandatory’ character qualifies the
attempt rather than the result. It is reported that the per centage of cases effectively
settled is still minimal.

G. ' Courr CosTs AND LEGAL AID

Another factor accounting for:the minor role of conciliation is.the comparatively
low: level of court costs; including attomey fees. While the Code on Attorneys
provides for the minimum level of fees;depending on the amount in civil litigation
and the typg of procedure involved, in practice an attorney’s remuneration is often
fixed by an agreement between him and his client. Contingent fee arrangements
are allowed, and indeed usual in some areas (e.g., labor or tort cases or actions
relating to rights in immovables), up to 20 per cent of the amount eventually
awarded: :
Court costs (dwaoraj dgmdvn, dikastiki dapani) are borne in advance by
:each pastybwith. respeat-to-his awn expenses. Ex post, they- are allocated by the
judgment. according-to the: so-called ‘dsfeat priniciple’ (Art. 176 CCiv.P): after
the suit.isi terminatéd; the loser pays the other party’s court costs including mod-
erate lawyer fess (Art. 189 CCivP). This principle, however; is mitigated by an
important jon: .the court- may and oftex actually does depart from the all-
or-nothing cost charge-and allow no recovery of expenses whatsoever, if it deems
that the interprefation of the relevant rul¢: was particularly difficult (Art. 179 CCiv.
P, a8 amended.by Ars: 2 11 of Law 2915/2001). This consequence may also fol-
low: in cases, of partial victory and partial defeat by both partiés (Art. 178 CCiv.
P): Recently, there seems to be.a tendency in the: courts to adhere more strongly
to the principle of ‘loser pays all’. A preliminary encouraging opinion of counsel
to.the party who eventually lost would in most instances. not suffice to relieve him
from paying the victorious party’s expenses. However, they are usually recovered
at less than their actual amount, in particular they seldom come up to the total fees
paid by the victorious party to his lawyer. It is worth emphasizing that malpractice
suits against lawyers, while theoretically available, are virtually non-existent in all

~ respects..

0 o i SR
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Legal aid (svepyémnua meviag, evergetima penias) is provided for by Articles
194-204 CCiv.P. Its availability depends, however, on proven need. Such a strict
limitation has so far prevented an extensive recourse to legal aid.

VIL EVIDENCE
A. ORDERING EVIDENCE

Matters of evidence (amddeily, apodeixi) occupy a central place in Greek civil
proceedings and procedural reform trends as well. Indeed, the bulk of propos-
als put, time and again, on the table towards a more efficient and rapid civil
procedure turned around the question of whether, or not to, first delineate the
subject matter of evidence and only thereafter let the administration of evidence
take place. Formerly, the taking of evidence required an extensive and fully
reasoned opinion of the court. Law 1478/1984, amending Article 341 CCiv.P,
replaced this full statement of reasons in a formal decision with a simple and
short judicial act, containing only the subject-matter of evidence, the alloca-
tion of burden and the allowed means of proof, as well as the place and time
of evidence-taking.

In addition, before one-member courts (justices of peace and one-member
district courts alike), parties have been required by the law to produce their means
of proof at the first hearing, since the court is expected to render judgment, as
a rule, at once without further taking of evidence; since 2002, the same method
applies to all first-instance courts, in particular including the three-member district
court as well (Art. 270 CCiv.P, as amended first by Art. 11 of Law 1478/1984 and
then by Art. 12 of Law 2915/2001; see above, Sections V B, VI C in f). In particu-
lar, expert reports and viewing of the premises may be ordered orally by the court.
In any event, early proper discovery and other pre-trial devices are not known to
Greek law, since evidence is confined solely within the time limits of a formal
lawsuit except in cases of imminent danger, for example destruction of a means of
proof (covenprixy anddeidn, syntiritiki apodeixi; Arts 348-351 CCiv.P).

B. SUBJECT-MATTER OF PROOF

Only those facts contested by one party and relevant to the outcome of the litiga-
tion make up the subject-matter of proof (Art. 335 CCiv.P). The court takes judi-
cial notice (Art. 336 CCiv.P) of the general teachings of human experience (e.g.,
notions of psychology, geography, history, even generally accessible concepts of
modern technology) as well as of facts practically known to everyone (e.g., the
nuclear accident at Chernobyl). The court is further allowed to infer from proven
facts conclusions as to other facts.
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C. BURDEN OF ProOF

Matters of proof are extensively regulated invthe Code of Civil Procedure in some
130 Articles (335-465). Nevertheless, only one of them establishes a general
statutory rule allocating the burden of proof (Bdpog arodeifzax, varos apodeixeos;
Art. 338 CCiv.P). According to this rule, each party has to prove the facts that are
- mecessarily required to support his claim or counterclaim. Further elaboration of
this abstract principle is left to the substantive rules dealing with the specific legal
relationships and contained mainly in the Civil Code. Thus, in a case involving a
contract, plaintiff bears the burden of proving both the existence of the contract
and its.breach. However, lack of capacity, fraud-or the plea of the statute of limita-
tions are. affirmative defenses which must be proven by the.defendant (see Arts
277, 278 CC).

The rules refer to the burden of proof as the onus of producing evidence.
However, to the party bearing this ‘subjective’ burden of proof is also allocated
the burden of proof in an ‘objective’ sense, that is the risk of non-persuasion, !
which will in most cases ultimately mean losing the suit. Persuasion (zemoibnon,
pepaeithisi) implies the full conviction of the court, i.e. requires clear and convinc-
ing proof; only in cases specifically provided in the law; the ‘objective’ burden of
proof is satisfied by a showing of probability (mbavoisynon, pithanologisi; Art.
347 CCiv.P).

D. - MEANS OF PrOOF:

There are nowadays seven means of proof under the Code (Art. 339): confession
(apmlth, omelogia), direct proof, especially viewing the pmtmses (avtoyia,
autopsia), expert: reports (Rpdyuaroyvaruoasve; pragmatognomosyni), documen-
tary evidencs (§yypape, engrafa), examination of parties (eéraon rov-Swadixov,
exotasi ton-diadikon), testiteony (udpmpeg, martyres), and presumptions (wxwipia,
tekmiria). Party-oath wis & relic of medieval , conferring binding foice
to a party’s swom affirmationt. It. was imposed by the: court only if there was no
dther sufficient evidence; in actuality, it was used infrequently and in 2002 done
away altogether. It has been replaced in part by the examination of parties, sworn
or unsworn, which is also a subsidiary means of proof (Art. 415 I CCiv.P) and has
no binding forge.. :

In: recent: years, the use of expert reports has risen greatly. in importance
and frequency; pasticularly in- connection: with: blood: tests, the explanation of
air-photographs, the authenticity of tape recordings, or thé account of othes tech.
nological events: Courts are encouraged to take judicial notice of technical ele-
ments relevant to the litigatian, for example of the valte of an estate or the proper

ioning of a machine. Only if the required lével of knewledge is qualified as

11. On this distinction, see, e.g., F James and G. Hazard, Civil Procedure (3rd edn, Boston,
Toronto, 1985) 313-321.
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‘highly specialized’ and expertise is requested by a party, must the court order it
(Art. 368 II CCiv.P). In practice, however, expert evidence is often ordered even
where the court was not bound to resort to it. In all cases of expert evidence, the
parties are entitled to appoint their own ‘technical counsel’ (zgyvixof atuBovio,
technikoi symvouloi; Arts 391, 392 CCiv.P) in order to highlight their viewpoints
on the technical aspects and to assist the court-appointed experts. The latter may
be public officers or private individuals; no formal consequences are derived from
this distinction.

Testimony and documentary evidence remain the most common methods
of proof. Although there are no exclusionary rules of evidence in the American
sense, the Code does deal in certain exceptional situations with the non-admis-
sibility of particular kinds of proof. Still under French influence, Greek law is
suspicious of the credibility of witnesses. It requires a contract or other juridical
act to be in writing and admits testimony only as an exception which is, however,
rather broad. The exception encompasses all cases in which production of writ-
ten proof is literally or practically impossible. Also within the exception are most
commercial transactions as well as all juridical acts, even of non-commercial
nature, the value of which does not exceed the sum of EUR 5,900 (Arts 393, 394
CCiv.P).

E. DocuMENTARY EviDENCE

Documentary evidence consists of notarial and other authentic instruments
(dnudora Eyypaga, dimosia engrafa) or of instruments drawn privately (i1iwmicd
éyypaga, idiotika engrafa). The former bring about conclusive proof: the court
must deem established as against the world the facts recorded in an authentic
instrument witnessed by a notary or other public official, provided that he has
acted within the scope of his authority (Arts 438, 440, 441 CCiv.P). The latter
have a more limited probative effect in two respects. First, the facts recounted
are considered as established, but only as against the person(s) who signed the
private instrument; however, any form of counterproof can overcome this effect
(Arts 446448 CCiv.P). Furthermore, the authenticity of a private instrument, if
contested, has to be proven by the party producing the instrument (Art. 445 CCiv.
P). All documents may be challenged for forgery (wlagroyppagpia, plastografia;
Arts 460-465 CCiv.P).

F. ADMINISTRATION OF EVIDENCE

As a rule, evidentiary proceedings take place before the full court (Art. 270 CCiyv.
P). No reference of the administration of evidence to other judges or courts is
provided for. The court takes into consideration all means of proof which comply
with the law. In addition, the court may also consider as well, and freely evalu-
ates, means of proof which do not comply with the requirements of law. The court
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has to examine at least one witness from each side. In addition, three witnesses
from each side may be examined before a notary, provided that the adverse party
has been notified two working days in advance. For purposes of rebuttal, an equal
number of witnesses may also be examined by the adverse party (Ast. 270 CCiv.P,
as replaced by Art. 12 of Law 2915/2001). In any case, it lies within the pravince
of the court to order the supplementary examination of such evidence, especially
a deposition. that may seem exceptionally impertant (Arts 245, 254, 411 CCiv.
_ P). Documentary evidence and expert reports are kept in the file of the case and
may be examined by the whole panel. A full transeript of testimony taken before
the court is. kept, more or less exhausnvely, and. delivered to the parties (Art.
270 VI 2)..

G. EvALUATION oF EVIDENCE

In principle, there are no mechanical rules. of proof, prescribing in a general way
the probative weight to be accorded to the various types of evidence. Such legal
weight, irrespective of the particular cireumstances, is provided for by the law
only in exceptional cases, as with regard to notarial or other authentic instruments
(see above, under E), or confessions (Art. 352 CCiv.P). Otherwise, the judges
must decide controversies on the basis of their inner conviction and are free to
weigh the opposed means of proof in any way they deem proper (Art. 340.1 CCiv.
P). This rule applies even to highly technological explanations contained in some
expert reports. (Art. 387 CCiv.P). In any event, the judges are required to articulate
in their opinion their conclusions as to the facts (Art. 340.2 CCiv.P).

VI APPEALS AND SCOPE OF REVIEW

A- : FuucnoanmcmusoamMmom
OF APPEAL = -

lermost Connnental legal systenm Gtﬂek law does not conceive of appeals

as coming within the discretion of the judge; either the lower-court judge who
rendered the judgment to be attacked or the superior judge called upon to review
1t.Allmethodsofappeal(év&xapéaa,end1kamesa)areasofnght. ‘they are pro-
vided specifically by the law, and there is no other way of reviewing a judgment.
Appeals are not necessarily addressed to a higher court: although not often used,
two kinds of attack (reopening of default, and of contested judgments) are directed
to the same court that rendered the decision under challenge.

Following; again: Prench patterns;, Greek: civil. procedure distingnishes
between ordinary and extraordinaty methoda of attack. Reopening a default deci-
siom; as well as the regular appeal leading to a review on the law arid on the facts,
make up the former group. To'the latter group belong the two remaining methods
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of attack: the reopening of contested judgments, and cassation, the request to
Areios Pagos for a review on the law only. The functional consequences of this
distinction lie with the effect of res judicata (dedicaguévo, dedikasmeno) and the
enforceability (exteleordmra, ektelestotita) of judgments. Generally, both come
into play only after the ordinary methods of attack have been exhausted (Arts
321, 904 1I(a) CCiv.P), that is either rejected or left unused within the time limi-
tation provided. By contrast, extraordinary methods of attack neither suspend the
res judicata effect nor stay execution of the judgment under challenge. Whereas,
however, res judicata cannot be precipitated or deferred by order of the court
in its discretion, the procedural maturity of the judgment for enforcement pur-
poses may vary in both directions: the court may, or sometimes must, allow the
provisional enforcement of a judgment (zpocwpiij extédeon, prosorini ektelesi),
with the one or the other ordinary method of attack still pending (Arts 907-914
CCiv.P); it may also suspend the enforcement of a judgment already having res
Jjudicata effect until the exhaustion of the extraordinary methods of review (Arts
546 11, 565 1I CCiv.P).

From a technical point of view, all methods of attack are initiated by filing a
written petition with the clerk of the court that rendered the judgment (Arts 495—
497 CCiv.P; for the next steps see above, Section V A (c) in f). From a general
point of view, appeals are not considered to be protected either through the consti-
tutional guaranty of the right to sue (Art. 20 I Const.) or through Article 6 ECHR.
Therefore, Parliament is in principle free to reduce the availability of appeal in
some matters; it has done so, for example, with regard to.small claims (up to EUR
1,500; Arts 466, 512 CCiv.P).

B. REOPENING OF DEFAULT

The reopening of default (avaxomj epnuodixiag, anakopi erimodikias) used to be
a twofold method of attack. It means, first, that a party who has not been duly
summoned to a hearing of the case may demand reopening of the decision (Art.
501 CCiv.P). In this sense, reopening is premised on the right to be heard in court
(Art. 20 I Const.) and does not produce a suspensive effect. However, it is rarely
successful since it is unlikely that the court, when issuing the default judgment,
did not consider the question of proper service on the defaulting party (see above,
Section V1 E).

The second meaning of the reopening of default is more technical and has
been peculiar to the historical development of Greek civil procedure. This second
meaning used to cover the cases in which the default judgment was handed down
in the first hearing of the case, in first or second instance (intermediate appellate
level). In such circumstances, the defaulting party could demand, and the court
had to reopen the default, regardless of whether the party had been duly served
(Art. 501 I CCiv.P, as it stood before Art. 9 I of Law 2145/1993: ‘unjustifield’
reopening of default). This latter attack was provided with suspensive effect and
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often served only defendant’s dilatory tactics. Such a wide conception of default
has been now eliminated,

As far as time is concerned, a reopening may be asked for not later than
15 days from the date of service, or pretended service, of the default judgment or
60 days if the defaulting party resides abroad (Art. 503 CCiv.P).

C. ReGurar APPEAL

The most important and frequent attack on judgments is. provided through the
regular appeal (épsom,. efesi). The term has a technical meaning, denoting the
attack on first instanee. judgments, addressed to-a (intermediate). court: of appeals
authorized to review' the judgment on the law and on the facts. In this sense,
appeals may generally be taken from judgments rendered by any trial court (Arts
511, 513 CCiv.P). As a.rule, only final judgments are appealable; non-final deci-
sions, for example interlocutory ar preparatory orders, can only be attacked jointly
with the final judgment following them: and terminating the entire case before the
trial court. Intermediate petitions for reconsideration by the rendering court: are
quite exceptional (Art. 513 IF CCiv.P). Time for appeal is-30 days from the date
ofserucuofﬂmmdgmentamkad, o:6ﬂdayslfappellnntresides abroad (Art.
518 CCiv.P)

Grounds for: appealmay refer to pure. questions of: fact, including the evalua-
tion of evidence, to questions of (substantive or proceduraly law, or'to alleged pro-
cedural mistakes of the lower court. Consequently, an' intermediate appellate court
has potentially the same powers as the trial court that issued the judgment appealed
from. It cannot, however, grant relief beyond the issues to which appellant has
restricted his appeal (Art. 522 CCiv.P); new claims inay not-be presented on appeal
(Art. 525 CCiv.P). Nevertheless, a cross-appeal (avrépeor, antefesi) is allowed to
the party whe has not appealed; but.only within the challenged portions of the lower-
court judgment ot those necessarily: related: to: them (Art. 523,CCiv.P): The court
ofappealsmndnct&amaldemwonaummbeﬁmmamgnlmappealonthe
reco:dabncm unknown in:Greek civil:

“Upon reversal} the oourt of appeals. usually retamathe case. However, if the
appealwasaustmndhmsediwkofﬁmsdicﬁonofﬁummtbdamthecase
is referred to the conit hiaving jurisdiction. In:the exceptional case that the lafter
court belongs to the jurisdictional ambit of the same appellate court, that court
may either remand or decids the case on the merits (Art. 535 CCiv.P, as paragraph
I was replaced by Ast. 16 VII of Law 2915/2001):

D. RmnnmiooyCommmJuncmm .

Reopening of contdsted: judgments (avapnadgnon, anapsilafisi) has beerr mod-
eled in Greece on the French requéte civile and the German Wiederaufnahme des
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Verfahrens. This avenue is open to a party aggrieved by a judgment having res
Jjudicata effects, regardless of the availability of a cassation to Areios Pagos, yet
on very narrow grounds. The grounds may be either purely procedural or have
simultaneously some substantive connection (see Art. 544 CCiv.P). To the former
category belong the existence of forged or of inconsistent judgments, a knowingly
improper method of service of process as well as a party’s improper representa-
tion. Along with these procedural improprieties, contested judgments may also be
reopened in cases of perjury or other misconduct, provided that a criminal sanction
has been already inflicted thereon through an unappealable decision; also if exist-
ing, yet concealed, documentary evidence has been discovered afterwards; finally
in cases in which a judicial decision supporting the judgment under attack has
been vacated. Under all these quasi-substantive grounds, the defect subsequently
disclosed must have materially affected the outcome of the concluded proceed-
ings.

E. CASSATION

Compared to the regular appeal (see above, under C), proceedings on cassation
(avaipean, anairesi) in Areios Pagos take on a much narrower scope. Here, the
grounds for review are, although numerous, quite limited, and may involve
violation of either a rule of substantive law or of some specified rule of pro-
cedure (Arts 559, 560 CCiv.P). Cassation thus proceeds on the record and is
not allowed in principle to touch upon findings of fact (Art. 561 I CCiv.P). It
may nevertheless be founded on a distortion of clear and precise documentary
evidence or on a lack of legal basis (manque de base légale), i.e. whenever
the findings of fact contained in the lower-court decision are so inconsistent
or insufficient that Areios Pagos cannot determine whether the law has been
correctly applied.

Apart from these marginal grounds for cassation, a violation of rules of
substantive law may result from either erroneous interpretation or mistaken
application of a legal norm. In the latter alternative, Areios Pagos reviews also
the characterization attached to facts, for instance whether or not they constitute
negligence or whether they comply with abstract legal notions, such as good faith
or important reason, incorporated in the applicable rules. Here, however, emerge
mixed questions of law and fact, which cause difficulties in delineating the exact
scope of review and spawn a somewhat inconsistent series of cases. Upon reversal,
the case must be remanded to a lower court for re-examination of the disputed
issue (Art. 580 CCiv.P, as amended through Arts 5 XV of Law 1738/1987, and 31,
32 of Law 2172/1993).

Even though precedents are not a formal source of law (see above, Section II
Din £, and Ch. 2, Section IIT), Areios Pagos opinions have a considerable impact
upon the decisions of all other courts in the country and they are, as a rule, fol-
lowed by the Areios Pagos itself in subsequent cases.

EE==

o
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IX. EFFECTS OF JUDGMENTS
A. . Dnmé AND CONTENTS OF JUDGMENTS

In order to prepare the judgment (awdpaoy, apofasi) in any judicial panel, one
of its members is appointed by the president or the presiding judge, lmmedlately
after the hearing, to be the drafter (juge rapporteur-ewvmrmg eisigitis). Only in
thecassahonpanelsofArmmPagoslsthednfterappmnwdattheumeofﬁmn

a date for the hearing. Henmstﬁlelnsdraftreporththﬂlecourtatleastelght
days before the hearing (Art. 571 CCiv.P, as considerably expanded ﬂnuugerm
17 IH of Law 2915/2001 and 10 of Law 3043/2002) and will read it in public at
the hearing (Art 574.1 CCiv.P): In all.othes Jndlcmbpamh the drafter will prepare
and develop orally the terms of the judgment only im a: closed confetencetobe
held among the members of the panel. The judges speak and vote in the reverse
order of seniority (Art. 301 CCiv.P), except for the drafter who presents his point
of view first. Dissenting opinions are allowed in all Greek courts according to
Article 93 HI 2 Const. (see also Arts 35-38 of Law 184/1975); they appear, how.
ever, rather rarely and reveal the dissenters’ names. Judgments are pronounced at
a-public audience (Art 93 Ik 1 Const:; Art: 304:H CCiv.P) and many are thereaf:
terrepoﬂed, wntlrvarymg*degmes ofﬁ'equency and eomprehensweness;m lega]

The'textofajndgmentopmbymemmmngthecomposimmofthecom
including the name: of the:judge who-drafted the text; identifies the. parties-and

their representatives;. indicates the subjectsmatter of the dispute and the course

followed in the proceedings; and then goes on stating the reasons adopted in. the

case. by the. court. The operative: part of the judgment. (diaraxtaxd, distaktiko)
comes at the end-(Arh:305 CCiv:P). The statement of reasons in Greek judgments;
compared to Englisiy; American; or Gerinan ones, is rather short; tending more to
French style, especially in Areios Pagos. With the exception of the latter, there are

u_suallysome'refemneu msscholaﬂmehandmnmmtocases.: '

B. Bmmﬂsmmozmm

Amv:ljudgmntmnouaummcallybmhng.lntheﬁmtphce it may be null and
vmdlfxtmbnyondmc]msm'cﬁonoﬂhaoivﬂcnmorugmmummsnng
party, or not publicly pronounced (Art:- 313 CCiv.P). Apast from these truly rare
cases, & non-final judgment may: always be: modified or revoked: by the coust that
rendered it at & later hearing of the same case (Art. 309 CCiv.P). However; the
scopeofapphcauonofthlsnﬂehasbeenreducedsmcealltna!ccnrtsareexpecmd
to hand down their-final judgment after the first and only- hearing of the case,
which practically leaves no room for non-final judgments (see above, Sections V
B, V1 €, VII A). But evewa: final judgment, binding thougl it is upon thé court that
rendered it, is not yet genuinely binding-upon the patties: Rés judi¢ata accrues to
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a final judgment only after it is no longer subject to an ordinary method of attack,
i.e. reopening of default or regular appeal (see above, Section VIII A). Since no
distinction between legal and equitable relief is recognized, all judgments have
equal res judicata effect. According to traditional Greek doctrine, the res judicata
effect operates within limits that are objective (preclusion on the claim adjudi-
cated; below, under C), subjective (preclusion with respect to non-parties; below
under D), or depend on time (mutability of res judicata because of changed cir-
cumstances; below under E).

C. CLAM AND IssUE PrecLUSION

The res judicata effect between the same parties produces both a merger or bar
with respect to the cause of action involved and a preclusion of issues determined
in the first suit. Both require a judgment on the merits. By contrast, a judgment
dismissing the action on procedural prerequisites becomes res judicata only with
regard to the procedural question decided on direct estoppel grounds (Art. 322
. I CCiv.P). Claim preclusion is restricted to the same cause of action, both in fac-
tual and legal terms (Art. 324 CCiv.P). Therefore, according to the prevailing view
in the cases if plaintiff, after having lost the first suit on the merits, comes back
with a new complaint based on other allegations of fact or on a legal theory per-
taining to substantive rules, which were not considered in the first suit, no plea of
res judicata can be entertained. While Greek law knows no rigid forms of action,
still, the legal foundation of a claim helps in delineating and identifying it.

Issue preclusion on collateral estoppel principles is specifically provided for
in Article 331 CCiv.P and distinguishes Greek law from most other Continental
systems. Under this rule, issues determined in the first suit are covered by res
Jjudicata insofar as (a) they fell within the subject-matter competence of the trial
court, and (b) their determination was necessary for the outcome of the litigation.
The latter requirement particularly causes recurrent problems and induces the
second court to define the scope of res judicata in a sometimes unpredictable,
case-by-case approach.

D. PrecLUSION WITH RESPECT TO NON-PARTIES

So far as the subjective limits of res judicata are concerned, Greek law adheres to
the principle that only parties and their heirs or other successors are bound thereby
(Art. 325 CCiv.P). To a certain extent, however, substantive relationships lead
to a broader conclusive effect. Thus, judgments concerning property are equally
binding on non-parties holding the thing in dispute in their possession or detention
(Art. 325.3 CCiv.P). Judgments in matters of succession, where the administrator
of a vacant succession, the liquidator of an estate, or the executor of a will is a
party, are also conclusive upon the heirs even if they were not themselves parties
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to the suit (Art. 327 CCiv.P; see also Art. 326 CCiv.P). Judgments against a legal
person-also become res judicata with respect to those members: who-are poten-
tially liable (see Art. 329 CCiv.P). The mutuality rule is prevailing, with a slight
statutory exception concerning the relationship between the principal debtor and
the guarantor (Art. 328 CCiv.P), and significantly limits the subjective.extent of

E. Tmve LiMiTs oF REs Jubicata

Judgments are often based upon judicial forecast of futurs developments, for
example with regard to lost profits; if reality turns out to be different from predic-
tions, res judicata remains nevertheless undisturbed. Not so, however, in cases of
periodic performances; for instance future maintenance claims. Here a substantial
change of circumstances, including a significant increase. of the price index, ena-
bles the court to modify the previous judgmeit for the future (Art. 334 CCiv.P),
irl a manner resembling the granting of equitable relief: ,

X. SPECIAL PROCEEDINGS AND PROVISIONAL

A. - FuncTioN o SPECIAL PROCEEDINGS -

Alohg. with ordinary givil- proceedings, there have -always been in modern
Greece special eandings (e1dici; diadmuiss, eidikes diadikasies) statutorily
provided for, whicls ave subject to simpler and speedier procedures, accompa-
nied by wider powers-ofithe court; These grew step by step mainly in the first-
half of thie 20th century and they were integrated into the systenx of civil pro-
cedure it order to coufiterbalance the. exaggarated formalities and considerable
delays under the old Code of Civil Procedure of 1834. The new Code tried to
reduce both the necessity and scope of special proceedings by concentrating on
ordinary proceedings and improving their efficiency. However, in the almost 40
years during which the new Code has been in force, the reform of ordinary pro-
ceedings has lost a good part of its impact: Ackordingly, the legislature expanded
the sphere of application of special proceedings by increasingly assigning to
Laws 1478/1984-anib 2915/200¥ attempted t6 revitalize ordinary proceedings.
They simplified them;-as. far as all trial courts, one-member and three-member
alike, are concerned, by: essentially: imposing the pattern of the: most typicatl of
special proceedings: the procedure in labor cases: In this fashion, traditionat ordi-
nary proceédings are now applicable only on appeat from trial court judgments,
while in alk other cases proceedings may still be technically ‘ordinary’, yet they
are actually modeled upon typical patterns of special proceedings.
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B. GROUPS OF SPECIAL PROCEEDINGS

Special proceedings are now provided for with respect to the following groups of
cases: matrimonial matters such as divorce or annulment of marriage (Arts 592-613
CCiv.P); relationship between parents and children (Arts 614-622 CCiv.P); orders
of payment on the basis of documentary evidence (Arts 623-634 CCiv.P); disputes
concerning negotiable instruments (Arts 635-644 CCiv.P); disputes between land-
lords and tenants (Arts 647—662H CCiv.P); labor cases (Arts 663-676 CCiv.P);
disputes related to the performance of independent services (Arts 677-681 CCiv.
P); car accidents (Art. 681A CCiv.P); and maintenance and custody cases (Arts
681B—681D CCiv.P, which are also partly applicable on litigation related to press,
broadcast, and TV communications).

Along with these specified special proceedings, particular rules (e10ixég
diaraleic, eidikes diataxeis) apply to the collection of small claims (Arts 466472
CCiv.P; see above, Section VIII A in f), to the action seeking an accounting
(Arts 473—477 CCiv.P), and to the action for partition (Arts 478-494 CCiv.P, as
amended through Articles 10-21 of Law 1562/1985). Here, both the low degree
of deviation from ordinary proceedings and the technical rather than substantive
delimitation of the disputes in question prevented the legislator from elevating the
particular rules to the standing of actual special proceedings.

C. CoMMON PROCEDURAL FEATURES

It is difficult to identify common procedural features connecting all special pro-
ceedings. With regard to matrimonial cases and parent-child disputes, one could
stress the non-availability of the party-oath (which has been now under Law
2915/2001 generally eliminated; see above, Section- VII D) and the statutory
demotion of conféssion to the position of a non-conclusive method of proof (Art.
600 CCiv.P); the public prosecutor’s potential participation as a party (Art. 607
CCiv.P); a wider demarcation of international jurisdiction (see Ch. 17, Section II),
depending as well on a party’s Greek nationality (Arts 612, 622 CCiv.P; see also
Art. 611 CCiv.P); and a broader res judicata effect operating erga omnes (Arts
613, 618 CCiv.P).

So far as the other types of special proceedings are concerned, one has to
keep in mind that labor disputes should be regarded as their prototype as well
as their most important specimen in reality. In these proceedings, parties are not
necessarily represented by lawyers and they may also assume their defense them-
selves (Art. 665 CCiv.P). Defaulting parties are by statutory fiction considered as
silently present, so that the court must examine the merits of the case, oblivious
to the default (Art. 672 CCiv.P); accordingly, no reopening of defaults is allowed
without cause (Art. 673 I CCiv.P; see above, Section VIII B); however, all these
consequences have been now by virtue of Law 2915/2001 generalized, and do
not make up an exception any longer. Standing to sue is granted not only to
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immediately interested parties but also to trade unions, professional chambers, or
other associations (Art. 669 CCiv.P). Finally, admissibility of evidence in a sub-

stantially broader sense is acknowledged, including as well ‘means of proof not

. complying with the terms of law’ (Att. 671 ¥ CCiv.P). Thus, even unsigned private
~"instraments.or depositions. of biased witnesses are taken into account.

D. PrOVISIONAL REMEDIES
S xS FREE 5 T,

In practical terms, provisional remedies (aopalioumé pétpa, asfalistika metra;
Arts 682-738 CCiv.P) are even meore important than special proceedings. As a
rule, they are administered by the one-member district court (Artt 683 I CCiv.P),
with a decision usually being rendered within a couple of weeksiaftee the: hear-
ing: Their scope is extremely broad, inchiding, but not entirely limited to,.the

ion of the status quo ante. They provide foi: the possibility of provisienal
relief on each and every claim under the condition of an urgent néed' 6t iht order
to avoid-an: imminent dahger- (Art; 682 F CCiv.P). They:may besused; indeed,
in the: context- of all kinds of substantive rights or property. matters as: well as
contract or tort cases. Thys, rather promptly, the victim of a traffid accident: may
obtain an order agains the: tortfeasor for part of tie damage ¢Ast. 728:1(v) CCiw
P), o, to secure the-future enforcement of an eventually affirmative judgment, an
attachment of the debtor’s property may be authorized (Arts 707-724 CCiv.P).

Realpmpeﬁyﬁﬁgaﬁonbetwemnaighhursmayeqnﬂl?supwﬂagmmdmﬁéi

consisting in the provisional preservation of the situation (Arts 731, 733, 734 CCiv.

P). Provisiondkremedies may-even be: granted pa an applieation.ex paree (At 687
1 CCiv.P) and allow the court to issue immedintely & provisional ardér aposb the
ﬁﬁmamm(mmnccwy).mmwmmmm
two requirements are met: (a) mqrgﬂwm@(mmwvﬁmm,
be shown as probable:

The aforéméntioned remedies are termed provisional undes two meanings
of the term. Firsé,. thein ranting may be combined witly an order- specifying-a
time limit withint which plaintiff must bring the principal action 'in’ case: &f none
compliance, the provisional remedy expires automatically (Ast. 693 CCiviPR
. power to.modify or to fevolee provisional remedies (Ast. 697 CCiviF)nRevocation
becomes mangatory wheneves the judgment on the principab action ripens intdires
judicata ¢(Arts 698!1(a) CCiv.P):
tance. The: rathg slow progression of: ordinary  proceediings: makes recourse
to provisional: remedies highly desirablé. An identifiable tendency among the
courts not-to depart light-heartedly froms the terms of an earlies provisionak relief;
m@‘mmmmymmmwm(mmemmmm
attraction. Taking into account these developments, the legislature time and-again
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assigns to these accelerated and abbreviated proceedings for provisional remedies
disputes which in themselves do not present an urgent character.

XL NON-CONTENTIOUS PROCEEDINGS
A DOCTRINAL FOUNDATION

According to both Article 94 II Const. and Article 1(a),(b) CCiv.P, the jurisdiction
of the ordinary civil courts includes not only the adjudication of controversies but
also the disposition of the so-called ‘affairs of voluntary jurisdiction’ (vwo8éserc
exobarag dikarodooiag, ypotheseis ekousias dikaiodosias) which are assigned to
them by statute. A distinction is thus drawn between contentious or adversary
(iurisdictio contentiosa) and non-contentious or voluntary or ex parte jurisdiction
(iurisdictio voluntaria). The criterion is to be found in the nature of the subject-
matter under consideration as well as in the operation of the judicial decision on
it. Disputes involve the violation of a substantive right as between at least two
persons; they aim at a decision evaluating the behavior of persons in the past,
inferring therefrom the consequences provided for in the law. By contrast, non-
contentious affairs do not refer to relationships between persons, but contemplate
one person as an individual and his legal situation; they aspire to protect it through
judicial measures taken not as a sanction for past deficiencies but in anticipation
of future needs. Functionally, therefore, voluntary jurisdiction appears similar to
public administration rather than to proper civil justice. This tenuous relationship
between non-contentious affairs and civil procedure explains why the former
require a specific statute for them to be assigned to the jurisdiction of ordinary
civil courts.

B. ExAMPLES OF NON-CONTENTIOUS MATTERS

According to the Code of Civil Procedure, the list of non-contentious affairs
to be dealt with by the ordinary civil courts is quite long (Arts 782-866), and
includes topics dispersed over the entire realm of private law. For instance, the
list includes declaring a person whose death is strongly probable as an absentee, or
revoking such a declaration (Arts 40, 46 CC, Arts 783-785 CCiv.P; see Ch. 5, Sec-
tion II C); declaring a lost negotiable instrument as void (Art. 895 CC; Arts 850~
860 CCiv.P); authorizing the alienation of a thing pledged (Art. 1237 CC; Art.
792 CCiv.P); pronouncing the judicial assistance of persons, as well as revoking
such status (Arts 1666, 1669, 1676-1686 CC, as amended by Law 2447/1996;
Arts 801-806 CCiv.P; see Ch. 9, Section VII D, E); granting, retracting, annul-
ling, revoking, or amending a certificate of inheritance (Arts 1956-1966 CC;
Arts 819-824 CCiv.P; see Ch. 10, Section II F) are all examples of non-conten-
tious matters.
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C. PROCEDURAL FEATURES

The procedural characteristics of non-contentious proceedings are highlighted in
Articles 740-781 CCiv.P. Subject-matter competence belongs to the one-member
district courts, or in exceptional cases (e.g., bankruptty proceedings), to the three-
member district courts or to the justices of peace (Art. 740 CCiv.P; Art. 44 of the
Introductory Law to the CCiv.P). There exist no actual parties but only the person
introducing the request. A copy of the request is in many cases served on the
public: or on suchthndpetsons as the judge may dwlgnate (Art. 748
11, IIL CCiv.P): The court exercises quasi-inquisitional powers in establishing the
relevant facts (Art. 744 CCiv.P). Even final judgments are subjeet to revocation
or modification. upon a showing of new facts (Art. 758 CCiv.P). Appeals may be
taken.even by persons who, having participated in the lower-court: proceedings,
were not aggrieved by the decision under attack (Asts 761, 768 CCiwP). Regulnr
appeal (Arts 763+766 CCiv.P), reopening of contested proceedings (Arts 767, 768
CCiv.P), and cassation (Arts 769772 CCiv.P), as well as third-party opposition
(zpreavaxony}, tritamakopi; tierce opposition; Arts 773-775 CCivP; see also Arts
586+590 CCiv.P-within contentious. jurisdiction), are available here as well. It
must be noted that the benefits. of & suspensive effect do not attach as of right to
any of these methods of attack (Arts 763, 770, 771, 774, 776 I(c); 777 CCiv.P; see
above, Section’ Vi A).- :

X o ARB]'I:RA'I‘ION
J. R ~Lsmsx.mvnSm'us‘

In addition to being a party to the New York Convention on the Recognition and
Enforcement of Foreign Arbitral Awards (ratified by Law Decree 4220/1961, GG
A 173), Greece modernized her domestic law of arbitration (drarmoia, diaitisia) in
Book VII of the Code of Civil Procedure (Arts 867-903 CCiv.P). The code treats
arbitration as & method of settling: private law disputes, which method is quasi-
equal to litigition in the ordintry courts. Particularly in. bothrinternational and
demestic commercial relations} arbitration has expanded-in frequency and impor-
tance. It hiis even obtained constitutional sanction in theccontext of the protection
of foréign investments thivagh the reference made in Article 107 IF Const. to Law
Decree2687/195% which pravides for arbitration as the exclusive way of resolving
all refated'diSputes: Rbeeit tritics arguing that such arbitration is tantamount to an
unconstitutional- and inadvisable deprivation of the powers of the judge assigned
to everyone by law (Art: 8 F Const.) are truly isolated. Moreover, Greece enacted
in 1999:a special- law pertaining: to internatiorial commercial arbitration (Law
2735/1999); This law embodies and transfers to Greece the UNCITRAL Model
Law on the matter. Since deviations are limited and not particularly important, this
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section presents the Greek law on domestic arbitration as modernized in the Code
of Civil Procedure and, with regard to international commercial arbitration, refers
generally to the UNCITRAL principles. .

B. ARBITRATION AGREEMENT

Nearly all private law disputes are arbitrable under the sole condition that the par-
ties have the power to dispose of the relationship in question by agreement (Art.
867 CCiv.P); accordingly, arbitration is not allowed in divorce and other matrimo-
nial cases of personal nature. A further exception pertains to labor disputes which
are not arbitrable either (Art. 867.2 CCiv.P). Both existing controversies and even-
tual disputes, provided that the latter will result from a present legal relationship,
may be likewise submitted to arbitration (Art. 868 CCiv.P). In both instances a
document in writing, not necessarily a notarial one, is the only formal requirement
(Art. 869 CCiv.P). An arbitral clause (ovupwvia mepi dicutnoiag, symfonia peri
diaitisias) is most often placed within the text of the civil or commercial contract
itself. The scope of any arbitral agreement depends entirely on the parties’ will.
If, as is often the case, it extends to all disputes arising out of the contract, then
any claim related to the contract and its performance, including a tortious claim,
is excluded from the jurisdiction of the ordinary courts and must be submitted to
arbitration.

.C. ARBITRAL PROCEDURE

There are detailed statutory rules concerning the nomination of arbitrators (Arts
871-880, 883 CCiv.P); in case of disagreement, arbitrators — usually the umpire — are
appointed by the one-member district court (Art. 878 CCiv.P). The parties may
determine in the arbitration agreement the procedure to be followed, otherwise
‘this task falls on the arbitrators themselves (Art. 886 I CCiv.P). Institutional
arbitration (Art. 902 CCiv.P; udviun diartnoia, monimi diaitisia) is subject to a
special regime imposed by presidential decree. However, no arbitral procedure
can infringe upon the equality of the parties and their right to an adequate hearing
(Arts 886 I1, 897(5), 902 I(c) CCiv.P). Cases have further tightened these limits to
arbitral activity. It has been held for example that an arbitrator’s private knowledge
of relevant facts may not be used because this knowledge would prevent the par-
ties from verifying the sources of information, thus turning a supposedly neutral
arbitrator into an involved witness.?

12. AP 1509/1982, NoB 31 (1983) 1355-1356.
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D. * AUTHORITY OF.ARBITRATORS

The authority of arbitrators depends on the will of the: parties, combined: witly
some principles of public policy. Unless the parties have provided otherwise, the
arbitrators are entitled to inquire into the validity and scope of the arbitral agree-
ment (Art. 887 II CCjv.P). Even if the main contraet, of which the arbitral agreé]
ment is a part, is invalid, thie authority of the arbitrators to assess this invalidity
and its’ consequences usually remaing unimpaired:: The: parties: may designaté
an award &x aequo et bonb. In' the absence of:suclvdirections, the arbitrators aré
expeeted to follow the Greek choice of law rules. In ail instances; provisions.of
public. policy must be respected (Ast. 890/ CCiv.P). For similar reasons arbitras
tors:are not allowed to. grant; to modify or to revoke provisional remedies’ (Avtr
889 CCiv.P).

- Fola . : 3 / k ’ L J
E. + « ConmroL BY THE ORDINARY COURTS : Ll
- A B 1 19 ."4..- % F A - ':'4' - . iy | :!
Unless the parties hive agreed to:the contrary, no methods of review araallowed
with respeéct torawards (Arts 895 CQiviP). A certain control is, of course; ¢xercised
by the ordinary courts, both in the beginning and at the end of arbitral procbeds
ings. In the beginning, it may happen that a party to an arbitral agreement brings
suit in the ordinary courts} the court then, assuming that the defendant pleads the
arbitral agreement, will refer the dispute to arbitration after ascertaining that the
agreement is valid-and that the dispute falls thereunder (Arts 264, 870 I CCiv.
P). At the endy a'party agfrieved by: theaward may bring an dction:in the cour
of appeajaim the tegion where it/ was rendersd to 3t it-nsidg (aydipf adopodedding
P; a8 amendedvtinoughi At 13:0f Law 1816/1988): Howives; the grounds fopthid
remedy are ratiity narow: They. ingluds ¢A. 897 CCivP): invalidity of the arbitra}
agreemenit; exceeding its termsior the scope of the arbitrators? atitdinrity; infringes
ment of the right o equal treatiment or to an’adequate héaringsviolation. of publie
policy; wmwmmwmammoﬁmswm (vee above, Secs
tiom MIL-D)drion it isaunits sogd wnan Y s 0 LA i o N ER 41 AR “1%5)
The: courtsrhave givervexpansivirconstruction: to the: groundss fop settifig
asidexam award)l and- 2 sighificént’ pericentage-of  awards: arex. antly
annuited! Thisnemedy:can go tp. tor Aweios Pagos. Howsver: it: has: nousus)
sive effect. The award (Siarmroak axdpacy, diaititiki dpofasi); onless see aside;
becomes res judicata (Art. 896. CCiv.P) and can be enforced upon its filing
with the clerk of the one-member district court (Arts 893 II, 904 Ii(b), 918
II(d) CCiv.Py. : ! - tiodah




Judicial Organization and Civil Procedure
X1I. ENFORCEMENT PROCEEDINGS
A. ENFORCEABLE INSTRUMENTS

The Greek law of execution allows the creditor to resort to public authority to
enforce his claim. Instruments which are enforceable by execution (exredeoroi
titdoi, ektelestoi titloi) essentially include three groups (Art. 904 II CCiv.P):

(a) all final affirmative judgments, i.e. those which order specific perform-
ance or payment of money and are no longer subject to ordinary methods
of attack or, pending such an attack, are given provisional enforcement
(see above, Section VI A);

(b) arbitral awards; and

(c) notarial documents enforceable by reason of their form.

Foreign judgments and arbitral awards are likewise enforceable after being
granted an exequatur under Articles 905, 906, 323, and 903 CCiv.P, as explained
in Ch. 17, Section III.

B. CREDITOR’S INITIATIVE AND CONTROL
BY THE COURT

Regardless of the kind of enforceable instrument, the intervention of judicial
authorities during the enforcement proceedings (avayxasticij extédesr, anangas-
tiki ektelesi) is not preventive but rather of a controlling nature. Execution is con-
sidered to be a continuation of adjudication in cases of non-voluntary compliance.
Therefore, in accordance with the dispositive principle of adjudication (see above,
Section V A (a)), it is subject to party initiative, especially that of the creditor hold-
ing the enforceable instrument, ~

Enforcement proceedings start with a formal notice by the creditor to the debtor,
inviting the latter to voluntary performance, otherwise threatening execution. This
notice (emrayj, epitagi) is placed at the bottom of a certified copy of the enforceable
instrument (andypago, apografo; Art. 924 CCiv.P). If the debtor remains silent, the
creditor proceeds with enforcement by giving an order (evrodsj mpog exréieon, entoli
pros ektelesi; Art. 927 CCiv.P) to a marshal who is the agent authorized to levy
execution and to perform various other related functions (Arts 927-931, 954, 9601,
993, 999 1, 1049 II CCiv.P). Should the debtor deem that the enforceable instrument
is invalid, that the enforcement rules have not been complied with, or even that the
creditor’s claim has been paid or set off, it is up to him to make the respective motion
(avaxomj, anakopi) before the one-member district court (Arts 933-937 CCiv.P).
Only then are the courts called upon to judge on the prior steps of enforcement pro-
ceedings. On appeal, the motion can go all the way to Areios Pagos; however, it does
not stay execution, unless otherwise ordered by the court (Arts 938, 939 CCiv.P).
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C. ExecutioN WiTH RESPECT TO SPECIFIC PERFORMANCE
With respect to methods of execution, distinctions are drawn between direct spe-
cific performance and enforcement to satisfy a money claim which usually results
in a levy on property. Specific performance applies to duties to transfer title to
movable (Arts 941, 942 CCiwP) and immovable property (Art. 943 CCiv.P, see
also Art, 944. CCiv.P for shipa and.aircraft), as well as to obligations to perform
(Arts 945, 946 CCiv.P) or not to perform or not to oppose a specific act (Art. 947
CCiv.P). If, however, the debtor fails to meet the obligation to perform a certain
act, enforcement becomes necessarily indirect: the créditor is authorized to have
the act performed at the debtor's expense (Art. 945 CCiv.P). Where the specific act
cannot be performed by a third person or the debtor does not omit or opposes an
act, the latter will be subjected to a fine of up to EUR 5,900, and to imprisonment
for debt for a period of up to one year (Art. 946 CCiv.P). '

D. EXECUTION TO SATISFY A MONEY CLAIM

Of greater practical significance is enforcement on property to satisfy a money
claim. There are four types of attachment (xardoyeon, kataschesi) for the purpose
of bringing property under judicial control ultimately leading to a public auction
and, in the meantime, suspending the debtor’s power. of disposal:. - -

(a) enforcement on chattels (Arts 953-981 CCiv.P); o

(b) enfor'cpej‘menf “on’” imrmovables, ships, and aifcraft (Arts 992-1016

- CCivh); . ' : ;
(c) garnishment, which also includes reaching chattels of a debtor that are not
in his possession (Arts §82-991 CCiv.P); and - ‘
(d) enforcement on debtor’s special assets, like copyrights, patents, and film
exploitation rights (Arts 1022-1033 CCiv.P). '

Detailed rules provids fop thie orderly distribution of funds realized in a public anction
(Arts 974-978, 1007, 988 I 3, 1024. 10,1030 HI 3, 4 CCiv.P), with special treatment
granted to. secured creditors (Arts 976(2),: %77 (2), 1007 I 2, 1008 CCiv.P). In
essence, creditars othenthan the petitioning one are entitled fo assert their claims
(avayyedis,. anangelias:Art: 972 CCiv.R). Distribution -will follow on an equal
footing:among:all announced creditors;_allotting to each the same per centage
on his claim. Greek ldw. thus rejects the Germanic system, which accords prefer-
ence to- the: petitioning’ creditory and: foflows the- Roman system' of proportional
distributioin. Proportionality is; however, distarbed in two respects: first,.to the ben-
efit of creditors: enjoying’ a real security right; ie. pledge or mortgage (see Ch. 7,
Section VH); .and secand, to the benefit of creditors enjoying specific priorities
(=povéjia, pronomia; Art. 975 CCiv.P). Creditors with specific priorities rank
before creditors with real security rights; this precedence is, however, limited only
to one-third of the sale proceeds, so that the remaining two-thirds are reserved for
the satisfaction of secured creditors (Arts 977, 1007 CCiv.P).
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There are two additional methods of execution to satisfy, directly or
indirectly, a money claim; the first was enacted in recent years through Law
2810/1954 and integrated then into the Code of Civil Procedure (Arts 1034
1046); the second is very old but still in existence, and occasionally effec-
tive. The former is a form of receivership called ‘compulsory administration’
(avayxaonixij dwoyeipion, anangastiki diacheirisi) of a debtor’s immovables or
business, which are henceforth managed by an administrator appointed by the
court (see Ch. 11, Section II B). The creditors receive quarterly distributions on
their claims out of the profits of the new management (Art. 1043 CCiv.P). The
latter method consists in the debtor’s imprisonment for a period up to one year
(mpoowmirsj kpdrnon, prosopiki kratisi; Arts 1047—1054 CCiv.P). This measure
is imposed by specific judicial decision only on merchants for commercial debts;
itis also generally allowed for the satisfaction of tortuous claims. Imprisonment
is not often utilized and is subject to serious constitutional doubt but may still
function as an effective threat.

Under the International Covenant on Civil and Political Rights, in force since
March 23, 1976 and applicable in Greece since ratification by Law 2462/1997
(GG A 25), ‘no one shall be imprisoned merely on the ground of inability to fulfill
a contractual obligation.’ In interpreting this provision, Areios Pagos restricted the
scope of merchant imprisonment because of non-payment of contractual obliga-
tions only to merchants who have the economic means to comply with such obli-
gation but intentionally discard it.!*

BIBLIOGRAPHICAL NOTE

1. Under the old Code of Civil Procedure (in force between 1835 and 1968),
the two leading treatises, which are still of use today, were V. Oikonomidis, M.
Livadas and L. Gidopoulos, Manual of Civil Procedure, vols I-1II (7th edn, Ath-
ens, 1924-1926), and S. Eukleidis and K. Papadopoulos, Interpretation of Civil
Procedure, vols I-1I (3rd edn, Athens, 1932). The most complete digest of judicial
opinions was A. Kitsikopoulos, Civil Procedure, A Commentary by Article, vols
I-X plus annex A (Athens, 1934-1955).

2. The materials and other preparatory works for the new Code of Civil Procedure
in force since September 16, 1968 are to be found in the Draft of Civil Procedure,
elaborated by the Drafting Committee and published by the Ministry of Justice in
Athens, vols I-IX (Athens, 1940-1974), as well as in the Minutes of the Meetings
of the Revision Committee for a Draft Code of Civil Procedure and Its Introduc-
tory Law (Athens, 1967). There is only one complete translation of the Code of
Civil Procedure in a foreign language (German): G. Baumgiirtel and G. Rammos,
Das griechische Zivilprozessgesetzbuch mit Einfithrungsgesetz (Cologne, 1969);

13.  The leading case is AP 1597/2000, Hell.Dni 42 (2001) 1304, also confirmed by AP (full bench)
23/200S, Harm. 60 (2006) 405.
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but even this translation refers only to the initial text of the Code, not extending to

the subsequent important amendments.

3. ‘There exist numerous treatises and commentaries in Greek on the Code of Civil

Procedure. Most of them are incomplete, and can hardly cope with the unusually
nt legislative amendments. The following publications are listed alphabeti-

cally by author:

A ' TREATISES

K. Beys, C. Calavros and S, Stamatopoulos, Procedure of Private Disputes, Gen-
eral Part (Athens, 1999). _

C. Calavros, Civil Procedure, General Part (Athens-Komotini, 2003).

Ch. Fragistas, Civil Procedure, General Part, University Lectures (Thessaloniki,
without date). o,

K.D. Kerameus, Civil Procedure, vol. I (2nd edn, Thessaloniki, 1983).

K.D. Kerameus, Civil Procedure, General Part (Athiens-Thessaloniki, 1986).

G. Mitsopoulos, Civil Pracedure, vol. I (Athens, 1972).. '

N: Nikus, Civil Frocedure, vols I-IT {Attiens-Thessaloniki, 2003-2005).

G. Rammios, Manual of Civil Procedure, vols 1-IV (Athens, 1978-1985).
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in Greece (Athens, 1981); H, Tagaras and H. Meidanis, ‘Greece’ in European Civil

Practice, vol. H, A. Layton and H. Mercer (gen. eds) (2nd edn, London, 2004) °
212-241. A more extensive one is B Yéssiou-Filtsi, Civil Protedure in Hellas

(Athens-The Hague-London-Boston, 1995), See also an Outline of Greek Law by
K.D. Keramens (Athens-Komotint; 1998) [in Greek). For a modern comparative
treatment of enforcément lave avound the world see KiD. Kerameus, ‘Enforcement
Proceedings® it Internationad Enciiclopedia of Comparative Law, voli XV1, Ch.

ment has been taken care of by L Biinias, quawcn.nm}.'mceedings.- vols I-¥ (2nd
edn, Athens,1978+1982) and'PYessiow-Faitsi, The Law of Enforcement, vols F-III

(Athens-Thessaloniki, 1998-2006), both in Greek. -

B. COMMENTARIES BY ARTICLE

K. Be'ysa Civil Procedure, fasc. 1-23 (various places of publication, 1973-2005).

S. Delikostopoulos and L. Sinaniotis, Interpretation af the Code of Civil Procedure,
vols I-IIT (Atliens, 1968-1974). . _ :

K.D. Keramieus, D.G. Kondylis and N.Th. Nikas, Interpretation of the Code.of Civil
Procedure: Articlé-by-Article Commentary, vols 1-1I (Athens-Thessaloniki-
Komotini, 2000), and Supplement (Athens-Thessaloniki, 2003).

V. Vathrakokoilis, Code aof Givil Procedure, vols I-VI (Athens, 1994-1997), and
Supplement (Athens, 2001). SR
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4. For cases decided by Areios Pagos and otherwise remaining partly unreported,
see Basic Cases of Civil, Commercial, Labor and Procedural Law of the Years
1967-1982, published by the Athens Bar Association, vols I-VI plus Indexes
(Athens, 1983-1984), especially vols I-II which are devoted to civil procedure.
For a continuation of this collection covering the years 1983-1986, and partly
1987, see Supplement to Basic Cases, vols I-1I (Athens, 1987), particularly vol. I
1417, vol. I 1617-1646.

5. Many Greek proceduralists have published separate volumes with their essays,
articles and other contributions to questions of civil procedure: K. Beys, vols I-1I
(Athens, 1980), C. Calavros (Athens-Komotini, 1988), Ch. Fragistas, vols I-II
(Athens, 1980-1987), K.D. Kerameus, vols I-IV (various places of publication,
1980-2006), out of which vol. Il (Athens-Komotini, 1995) is exclusively in
foreign languages, G. Mitsopoulos, vols I-II (Athens, 1983-1997), G. Rammos,
vols I-VI (Athens, 1948-1968), P. Yessiou-Faltsi, vols I-II (Athens-Thessaloniki,
1981-1995), P. Zissis, vols I-IV (Athens, 1963-1972). One should also mention
some collections of essays in honor respectively of K. Beys, vols I-V (Athens,
2003), Ch. Fragistas, vols I-VI (Thessaloniki, 1966-1971), P. Kargados (Athens-
Komotini, 2004), E. Michelakis (Athens, 1973), G. Mitsopoulos, vols I-1I (Ath-
ens, 1993), G. Oikonomopoulos (Athens, 1981), G. Rammos, vols I-1I (Athens,
1979), consisting mainly of procedural studies.

6. Quite a number of articles on special questions of Greek civil procedure and
judicial organization have been written by Greek authors in foreign languages.
Most of them are published in English in Revue hellénique de droit international
(Athens). Articles in foreign languages include A. Kaissis, ‘Herausforderung
Informationsgesellschaft: Die Anwendung moderner Technologien im Zivilproz-
ess und anderen Verfahren’, RHDI 52 (1999) 503-513; P. Kargados, ‘Summary
adjudication in Hellas’, RHDI 51 (1998) 123-155; K.D. Kerameus, ‘The Use
of Conciliation for Dispute Settlement’, RHDI 32 (1979) 41-53; K.D. Ker-
ameus, ‘Judicial Independence in Modern Legal Developments’, RHDI 35-36
(1982-1983) 335-346; N. Klamaris, ‘Einige kritische Gedanken zur Frage der
Verfassungsgarantie der Rechtsmittel’, RHDI 37 (1984) 353-358; N. Klamaris
and G. Orfanidis, ‘Die Zwangvollstreckung der gerichtlichen Entscheidungen und
die Vollstreckungsmittel der Gerichte nach dem griechischen Zivilprozessrecht’,
RHDI 38-39 (1985-1986) 335-358; N. Klamaris and P.-E. Efstratiou, ‘Access to
Justice as a Fundamental Right’, RHDI 51 (1998) 291-310; D. Maniotis, ‘Mass
Torts — Some Procedural Aspects’, RHDI 47 (1994) 99-116; P. Yessiou-Faltsi,
‘The Production of Evidence in the Case According [to] the Greek Code of Civil
Procedure’, RHDI 32 (1979) 88-111; P. Yessiou-Faltsi, ‘Judicial Responsibil-
ity in Greece’, RHDI 35-36 (1982-1983) 281-311; P. Yessiou-Faltsi, ‘Le droit
a la preuve’, RHDI 35-36 (1984) 275-307; P. Yessiou-Faltsi and N. Paissidou,
‘La valeur du témoignage’, RHDI 47 (1994) 185-215; P. Yessiou-Faltsi and A.
Tamamidis, ‘Recent Tendencies in the Position of the Judge’, RHDI 42 (1999)
459-484; Zeitschrift fiir Zivilprozess (Cologne, Berlin, Bonn, Munich), especially
vols 74 (1961), 78 (1965), 79 (1966), 81 (1968), 91 (1978), 92 (1979), 96 (1983),
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99 (1986), 100.(1987), 101 (1988), 105 (1992); nowadays the international Pen-
dant: Zeitschrift filr Zivilprozess International, vols 1 (1996), 3 (1998), 8 (2003),
9 ¢(2004); Revue critique de droit international privé (Paris). There are also quite
numerous doctoral dissertations subnnttediby Greek jurists to Germasn, French and
English umvemﬁ&aﬂd pubhshed in the-respective languages.:. :

7. With regard to arbifeation, see S. Koussoulis, Arbitration. AnAmaIe-by-Amde
Interpretation (Athens-’I'hessalomkl 2004) and The Law of Arbitration (Athens-
Thessalaniki;. 2006): [both in. Greek}; G. Verveniotis, Intérnational. Gommércial
Arbitration, vol. 1:-New York Convention - Bilateral Treaties (Athens-Komotini,
1990) [in Greek],: vol. II: Construction and-Arbhitration.. Cases from the Greek
Experience (Athens-Komotini 2000): [in English}).. Sothe’ fairly recenit presenta-
tions i English include N: Deloukas, ‘The Artiitration in‘Gréece! in: Arbitration,
G. Levi (ed.) (Milano, 1991) 103-129;. A. Dimalitsa, ‘Arbitration Agreements
and Fareign Investmients. The Greel State: Between Contractual Commitrizent and
Sovereign: Intesvention’, RHDI 4243 (1989+-1990) 259-314; A. Foustoucos and
S: Koussonlis,-‘Greece’, in. International Heandbook on- Commercial Arbitration; P.
Sanders (ed.)(The! Hague, 2001), with three annéxes; K. D Kerameus, ‘Thig Exam-
ination of an Arbitration Agreement by State:Counrta While Arbitration is Pending’,

RHDI 4243, (1989+-1990)-217-232; K.D: Karpmeusy, ‘ThenNew Gregk Law on
International Commercial Arbitration”), RHDI 52.{1999) 583--585; ‘Lai 2735/1999
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