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Editors' Introduction 

T h e wide- ranging essays col lec ted in this v o l u m e provide an overview 
of J i i r gen H a b e r m a s ' s work in polit ical ph i lo sophy over t h e pas t 
d e c a d e t o g e t h e r with a n u m b e r of i m p o r t a n t e labora t ions of its basic 
t h e m e s in c o n n e c t i o n with c u r r e n t poli t ical deba tes . O n e of t h e 
distinctive features of this work has b e e n its a p p r o a c h to t h e p r o b l e m 
of poli t ical legit imacy t h r o u g h a sus ta ined ref lect ion o n t h e dua l 
leg i t imat ing a n d r egu la t ing func t ion of m o d e r n legal systems. Es
chewing t h e revo lu t ionary u t o p i a n i s m of t rad i t iona l socialism while 
r e m a i n i n g t r u e to its e m a n c i p a t o r y aspira t ions , H a b e r m a s has fo
cused o n t h e claim to legit imacy implicitly ra ised by t h e legal a n d 
poli t ical ins t i tu t ions of t h e m o d e r n cons t i tu t iona l state a n d has 
asked h o w this claim can b e g r o u n d e d in an a p p r o p r i a t e t h e o r y of 
democracy. E x t e n d i n g his d iscourse t h e o r y of no rma t ive validity to 
t h e legal-political d o m a i n , h e de fends a p rocedura l i s t c o n c e p t i o n of 
del iberat ive d e m o c r a c y in which t h e b u r d e n of leg i t imat ing state 
power is b o r n e by in fo rmal a n d legally ins t i tu t ional ized processes of 
poli t ical de l ibe ra t ion . Its gu id ing in tu i t ion is t h e radical democra t i c 
idea t ha t t h e legit imacy of polit ical au thor i ty can only b e secu red 
t h r o u g h b r o a d p o p u l a r pa r t i c ipa t ion in poli t ical de l ibe ra t ion a n d 
dec is ion-making or, m o r e succinctly, t ha t t h e r e is a n i n t e r n a l re la t ion 
be tween t h e r u l e of law a n d p o p u l a r sovereignty. 1 In t he p r e s e n t 
vo lume H a b e r m a s br ings this discursive a n d p rocedura l i s t analysis of 
poli t ical legit imacy to b e a r o n such u r g e n t c o n t e m p o r a r y issues as 
t h e e n d u r i n g legacy of t h e welfare state, t h e fu ture of t h e n a t i o n 
state, a n d t h e p rospec t s for a g lobal politics of h u m a n r ights . 
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H a b e r m a s ' s poli t ical ph i losophy is m a r k e d by a dua l focus tha t 
m i r r o r s a duali ty i n h e r e n t in m o d e r n law itself. M o d e r n legal o r d e r s 
are d is t inguished , o n t h e o n e h a n d , by t h e "facticity" of the i r enact
m e n t a n d the i r e n f o r c e m e n t by t he state (i.e., by the i r positive a n d 
coercive charac te r ) and , o n t h e other , by the i r claim to "validity." 2 

T h u s a poli t ical ph i lo sophy tha t a t taches cen t ra l i m p o r t a n c e to t h e 
legal system m u s t a p p r o a c h t h e legal a n d polit ical ins t i tu t ions of t h e 
cons t i tu t ional state s imul taneous ly f rom two dist inct t h o u g h in t e r r e 
la ted perspectives. In t h e first p lace , it m u s t address t he ques t ion of 
legitimacy: W h a t is t h e g r o u n d of t he validity of t h e principled of 
jus t ice t ha t fo rm t h e core of m o d e r n democra t i c cons t i tu t ions? 3 Th i s 
is, of course , t h e cen t ra l ques t ion of m o d e r n poli t ical ph i lo sophy in 
b o t h t h e l iberal a n d civic r epub l i can t radi t ions . H a b e r m a s ' s t h e o r y 
of poli t ical legi t imat ion is deeply i n d e b t e d to b o t h , b u t h e takes his 
i m m e d i a t e o r i en t a t i on f rom a discursive analysis of ques t ions of 
no rma t ive validity. H e first deve loped this a p p r o a c h in his d iscourse 
t h e o r y of moral i ty a n d n o w ex t ends it to t he legal d o m a i n in a way 
tha t is sensitive to t h e fo rmal features of legality tha t set it a p a r t f rom 
morality. This g e n e r a l a p p r o a c h to no rma t ive ques t ions is based o n 
the cognitivist p r emise tha t cer ta in k inds of ac t ion n o r m s a d m i t of 
r e a s o n e d just i f icat ion in pract ical d iscourse a n d tha t the i r validity 
can as a c o n s e q u e n c e b e e luc ida ted by an analysis of t he fo rms of 
a r g u m e n t a t i o n t h r o u g h which they a re justif ied. 

However, this no rma t ive a p p r o a c h to law a n d politics is in n e e d of 
s u p p l e m e n t a t i o n by an analysis of t he funct ional c o n t r i b u t i o n tha t 
positive legal o rde r s m a k e to t h e stabilization a n d r e p r o d u c t i o n of 
m o d e r n societies. M o d e r n legal systems deve loped in r e sponse to 
t h e p r o b l e m s of social o r d e r c rea ted by acce lera t ing processes of 
m o d e r n i z a t i o n ; t h e fo rma l features of legality a re d ic ta ted by this 
regulat ive funct ion of m o d e r n law. Moreover , H a b e r m a s claims tha t 
these two a p p r o a c h e s to law, t h e no rma t ive a n d t h e funct ional , a re 
inseparab le . T h e p r o b l e m of t he basic pr inc ip les of a cons t i tu t iona l 
democracy c a n n o t b e addressed in abs t rac t ion f rom t h e positive a n d 
coercive cha rac te r of t he legal m e d i u m in which they a re to b e 
real ized; a n d these fo rmal features of m o d e r n law a re c o n d i t i o n e d 
by t h e p r o b l e m s of social i n t eg ra t ion a n d r e p r o d u c t i o n to which 
m o d e r n legal o rde r s r e s p o n d . It is crucial for t he analyses of h u m a n 
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r ights a n d p o p u l a r sovereignty tha t f o r m t h e co re of H a b e r m a s ' s 
t h e o r y of d e m o c r a c y tha t t h e p a r a m e t e r s of t h e p r o b l e m they are 
i n t e n d e d to solve a re laid d o w n by history. If, following H a b e r m a s , 
we a p p r o a c h t h e p r o b l e m of legit imacy by asking w h a t r ights free 
a n d equa l c i t i zens have to confer o n o n e a n o t h e r w h e n they delib
e ra te o n h o w they can legit imately r egu la te the i r c o m m o n life by 
m e a n s of law, t h e n t h e m e d i u m or l anguage in which they m u s t 
answer this ques t ion is n o t s o m e t h i n g they a re free to choose b u t is 
i m p o s e d by t h e cons t ra in ts of t h e task they a re t ry ing to solve. T h e r e 
a re n o funct ional a l ternat ives to positive law as a basis for in teg ra t ing 
societies of t h e m o d e r n type. 

It is n o t o u r a im to offer an exhaust ive analysis of this wide-ranging 
theore t ica l p ro jec t h e r e . Ins tead , by way of i n t r o d u c t i o n we will 
ou t l ine t h e re levant fea tures of H a b e r m a s ' s d iscourse t h e o r y of nor 
mative legit imacy as they b e a r o n his t h e o r y of legal r ights (sec
t ion 1) , be fore t u r n i n g to his p rocedura l i s t c o n c e p t i o n of 
del iberat ive d e m o c r a c y (sect ion 2) . We will t h e n cons ide r t h e impli
cat ions of this p ro jec t for t h e p r o b l e m s of t h e fu ture of t he n a t i o n 
state, of a g lobal polit ics of h u m a n r ights , a n d of c o r r e s p o n d i n g 
sup rana t iona l polit ical ins t i tu t ions (sect ion 3 ) . Th is will p rov ide t h e 
b a c k g r o u n d for s o m e c o n c l u d i n g r e m a r k s o n H a b e r m a s ' s con t r ibu
t ions to t h e deba te s cu r ren t ly r ag ing o n mul t icu l tura l i sm a n d the 
r ights of cul tura l minor i t i e s (sect ion 4 ) . 

1 The Discourse Theory of Morality and Law 

H a b e r m a s starts f rom t h e a s sumpt ion tha t in m o d e r n , pluralist ic 
societies, social n o r m s can derive the i r validity only f rom t h e r ea son 
a n d will of those whose decis ions a n d in te rac t ions a re s u p p o s e d to 
b e b o u n d by t h e m . H e shares this s tar t ing p o i n t with J o h n Rawls, 
w h o has emphas i zed tha t d i s a g r e e m e n t over c o n c e p t i o n s of t h e 
g o o d a n d ques t ions of u l t ima te value is likely to b e an e n d u r i n g 
fea ture of pluralist ic societies a n d cou ld only b e ove rcome t h r o u g h 
t h e repressive impos i t ion of o n e belief system. Yet the i r r e sponses to 
t h e cha l l enge p o s e d by p lura l i sm differ in i m p o r t a n t ways. Rawls 
a rgues t ha t cit izens c o m m i t t e d to different a n d i ncompa t ib l e "com
prehens ive doc t r ines" can never the less r e a c h an "over lapping 
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consensus" o n basic pr inc ip les of jus t ice which they justify separately 
wi thin the i r own evaluative worldviews, a s suming tha t they can d raw 
o n cer ta in sha red ideals of t h e p e r s o n , of society, a n d of pub l ic 
r ea son r o o t e d in t h e t rad i t ion of Wes te rn l iberal democracy . 4 H a b e r 
mas , by contras t , th inks t ha t t h e r e exists a m o r e universal basis for 
a g r e e m e n t o n gene ra l no rma t ive pr inc ip les even a m o n g m e m b e r s 
of pluralist ic societies w h o differ o n ques t ions of value a n d t h e g o o d 
life. Th is conf idence is g r o u n d e d in t h e cen t ra l ro le his social t h e o r y 
accords communica t ive ac t i on—tha t is, t ha t f o r m of social in te rac
t ion in which the par t i c ipan ts act o n , o r t ry to r each , a sha r ed 
u n d e r s t a n d i n g of t h e s i tua t ion—in regu la t ing a n d r e p r o d u c i n g 
fo rms of social life a n d t h e ident i t ies of social ac to r s . 5 A m o n g t h e 
th ings o n which communica t ive actors a re c o m m i t t e d to r e a c h i n g a 
s h a r e d u n d e r s t a n d i n g acco rd ing to this t h e o r y a re t h e no rma t ive 
a s sumpt ions t h a t i n fo rm the i r act ions; h e n c e they a re implicitly 
o r i e n t e d to pract ical a r g u m e n t a t i o n c o n c e r n i n g t h e validity of 
n o r m s as a m e a n s of resolving pract ical d i sag reement s . Th is leads 
H a b e r m a s to suggest t ha t t h e g r o u n d s of t he validity of n o r m s can 
b e e luc ida ted t h r o u g h an analysis of t he p resuppos i t ions t ha t speak
ers unavoidably m a k e w h e n they e n g a g e in g o o d faith in pract ical 
a r g u m e n t a t i o n . I n d e e d h e a rgues t ha t these unavo idab le p ragmat i c 
p re suppos i t ions of a r g u m e n t a t i o n entai l a g e n e r a l p r inc ip le of dis
course , (D) , which specifies t h e cond i t ions t ha t any valid social n o r m 
m u s t satisfy: ' Jus t those n o r m s a re valid to which all possibly affected 
p e r s o n s cou ld agree as par t ic ipan ts in ra t iona l d iscourses ." 6 

T h e discourse p r inc ip le fo rms t h e c o r n e r s t o n e of a t h e o r y of b o t h 
m o r a l a n d legal validity which is i n t e n d e d to r e b u t noncogni t iv is t 
skepticism c o n c e r n i n g t h e ra t iona l basis of m o r a l a n d legal n o r m s . 7 

T h e discourse t h e o r y ho lds t ha t a t least a cer ta in r a n g e of no rma t ive 
ques t ions have g e n u i n e cognit ive conJ^tTTn""par t icu lar , it claims 
tha t par t ic ipants in a n ideally inclusive pract ical d iscourse cou ld in 
p r inc ip le r e a c h an u n c o e r c e d a g r e e m e n t o n t he validity of these 
k inds of n o r m s o n t h e basis of r easons tha t a re accep tab le to all. T h e 
ideal izat ions to which this discursive a p p r o a c h appea l s l e n d H a b e r -
mas ' s t h e o r y a d e m a n d i n g , coun te r fac tua l charac te r : t h e p r inc ip le 
of d iscourse po in t s to a n ideal p r o c e d u r e of discursive val idat ion 
which funct ions as a no rma t ive s t a n d a r d against which exist ing con-
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d i t ions of d iscourse can b e criticized. A l t h o u g h these ideal izat ions 
a re u n d o u b t e d l y controversial , t h e suspicion tha t they are simply 
arbitrary, o r reflect an idealistic c o n c e p t i o n of r ea son tha t has little 
pract ical re levance, can b e allayed by n o t i n g tha t they a re in ternal ly 
r e l a t ed to t h e cond i t ions u n d e r which actors f o r m a n d ma in t a in 
the i r ident i t ies a n d regu la te the i r i n t e r ac t ions . 8 

This discursive analysis of no rma t ive ques t ions allows for a sha rp 
different ia t ion be tween m o r a l a n d l ega l validity. T h e p r inc ip le of 
d iscourse expresses a gene ra l i dea of impart ia l i ty t ha t finds different, 
t h o u g h c o m p l e m e n t a r y , express ions in m o r a l a n d legal n o r m s . 
H a b e r m a s ' s di f ferent ia t ion be tween law a n d moral i ty cha l lenges t h e 
t rad i t iona l a s sumpt ion t ha t moral i ty r ep re sen t s a h i g h e r d o m a i n of 
value in which basic legal a n d polit ical pr inc ip les m u s t b e g r o u n d e d . 
Wi th t he e m e r g e n c e of m o d e r n societies o rgan ized a r o u n d a state 
a n d a positive legal order , t h e u n d e r s t a n d i n g of t h e basis of poli t ical 
legit imacy u n d e r w e n t a p r o f o u n d t rans format ion : m o d e r n na tu r a l 
law o r social con t r ac t t h e o r y b r o k e with t rad i t iona l na tu r a l law in 
a r g u i n g tha t poli t ical au thor i ty flows f rom t h e will of those w h o a re 
subject to it r a t h e r t h a n f rom a divinely o r d a i n e d m o r a l order . Nev
er theless , t h e a s sumed pr ior i ty of moral i ty over law c o n t i n u e d to play 
a cent ra l , if n o t always critically e x a m i n e d , ro le in b o t h t h e l iberal 
a n d c o m m u n i t a r i a n t rad i t ions of m o d e r n poli t ical t h o u g h t . W h e r e a s 
classical l iberal ism in t h e Lockean t rad i t ion accords p r i m a r y impor 
t ance to prepoli t ical ly g r o u n d e d r ights of individual liberty, c o m m u 
n i ta r i an th inkers appea l to values r o o t e d in i n h e r i t e d na t iona l , 
religiousj o r e t hn i c ident i t ies as t h e inescapable b a c k g r o u n d against 
wh ich all ques t ions of poli t ical jus t ice m u s t b e answered . Against 
b o t h t radi t ions , H a b e r m a s a rgues t ha t law a n d moral i ty s t and in a 
c o m p l e m e n t a r y re la t ion . T h e basic h u m a n r ights e n s h r i n e d in m o d 
e r n legal o r d e r s a re essentially legal r ights , n o t m o r a l r ights t ha t a re 
i m p o s e d as a n ex t e rna l cons t ra in t o n t h e cons t i tu t ion- founding 
prac t ice of t h e citizens, t h o u g h m o r a l cons ide ra t ions e n t e r in to t h e 
just if icat ion of basic r ights . 

H a b e r m a s cons t rues moral i ty in b road ly Kant ian t e r m s as a system 
of du t ies g r o u n d e d in t h e u n c o n d i t i o n a l c laim to respec t a n d con
s idera t ion of all pe r sons . Mora l du t ies a re b i n d i n g o n all be
ings capab le of speech a n d ac t ion a n d h e n c e have un res t r i c t ed o r 
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universal s c o p e . 9 However, t h e very n a t u r e of moral i ty m e a n s tha t it 
is l imi ted as a m e c h a n i s m for r egu la t ing social in te rac t ion . T h e 
un re s t r i c t ed universality of m o r a l pr inc ip les , the i r h ighly abstract , 
cognit ive claim to validity, a n d t h e u n c o n d i t i o n a l cha rac t e r of t h e 
dut ies they i m p o s e c rea te a rift be tween m o r a l j u d g m e n t a n d reason
ing, o n t he o n e h a n d , a n d mot ivat ion, o n t h e other . Mora l n o r m s 
provide agen ts with weak cognit ive motives g r o u n d e d in t he knowl
e d g e tha t they have n o g o o d r eason to act o therwise , b u t p rov ide 
t h e m with n o ra t iona l motives to act accordingly. Moreover , t h e 
just if icat ion a n d appl ica t ion of m o r a l n o r m s calls for pract ical dis
courses whose highly exac t ing cond i t ions can a t bes t b e approx i 
m a t e d by real discourses. T h u s m o r a l n o r m s a re unsu i t ab le for 
r egu la t ing social in te rac t ions be tween s t rangers w h e r e t h e pract ical 
costs in t ime a n d effort of es tabl ishing a n d m a i n t a i n i n g t h e re la t ions 
of m u t u a l t rus t r e q u i r e d for pract ical discourses a re t oo h igh . 

As a m e c h a n i s m for r egu la t ing in te rac t ions be tween s t rangers , 
m o d e r n law has a n u m b e r of i m p o r t a n t s t ruc tura l advantages over 
morality. M o d e r n legal systems secure a space of individual l iberty in 
which citizens a re free to p u r s u e the i r pr ivate p u r p o s e s by con fe r r ing 
ac t ionab le individual r ights o n all citizens: whe reas in t h e m o r a l 
d o m a i n dut ies a re p r i o r to r ights a n d en t i t l emen t s , in t h e legal 
d o m a i n individual r ights a re p r io r to dut ies in a c c o r d a n c e with t h e 
H o b b e s i a n p r inc ip le tha t whatever is n o t p r o h i b i t e d is p e r m i t t e d . In 
add i t ion , whereas moral i ty m u s t rely o n t h e weak sanct ions of a 
guilty consc ience , t h e e n f o r c e m e n t of legal n o r m s is e n s u r e d by t h e 
pol ice a n d p e n a l power of t h e state. T h o u g h t h e c o n t e n t of basic 
legal n o r m s may somet imes b e ind is t inguishable f rom tha t of univer
sal m o r a l pr inc ip les , t h e fact t ha t legal n o r m s m u s t b e e n a c t e d a n d 
tha t all legal n o r m s a re in p r inc ip le subject to revision m e a n s t ha t 
the i r d o m a i n of appl ica t ion is l imi ted in t h e first ins tance to a 
par t i cu la r ju r i sd ic t ion a n d its citizenry. 

If we a re to d o jus t ice to t h e distinctive m o d e of legit imacy of 
positive legal o rde r s , H a b e r m a s a rgues , we shou ld beg in by asking 
w h a t basic r ights free a n d equa l citizens m u s t confer o n o n e a n o t h e r 
if they a re to regu la te the i r c o m m o n life by m e a n s of positive law. 
O n c e t h e goal of t h e cons t i tu t ion- founding prac t ice is appropr i a t e ly 
charac te r ized , t h e fo rmal features of t he m e d i u m in which it m u s t 
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be a c c o m p l i s h e d — t h a t is, positive, coercive law—set strict limits o n 
t h e possible o u t c o m e s of t h e p r o c e d u r e . In part icular , since legal 
r ights p r e s u p p o s e t h a t citizens have t h e status of legal subjects, t h e 
cit izens m u s t first confer o n o n e a n o t h e r cer ta in basic liberty rights 
which g u a r a n t e e t h e m this artificial status, i nc lud ing r ights to t h e 
grea tes t possible m e a s u r e of equa l individual l ibert ies, r ights of 
m e m b e r s h i p in t h e poli t ical communi ty , a n d r ights g u a r a n t e e i n g 
individual legal p r o t e c t i o n . 1 0 W i t h o u t these r ights of private auton
omy, which c rea te a space for citizens to p u r s u e the i r pr ivate e n d s 
free f rom in t e r f e r ence , moral ly respons ib le agen ts cou ld n o t reason
ably b e e x p e c t e d to submi t themselves voluntar i ly to a coercive legal 
order . Bu t in add i t i on they m u s t g r a n t o n e a n o t h e r basic rights of 
political participation o r r ights of public autonomy t h r o u g h which t h e 
laws t ha t give effect to all of t h e basic r ights , i nc lud ing t h e poli t ical 
r ights themselves, a re f o r m u l a t e d a n d enac ted . C o n t r a r y to classical 
l iberal ism, which treats l iberty r ights as prepol i t ica l e n d o w m e n t s a n d 
in t e rp re t s t h e m as negat ive r ights of n o n i n t e r f e r e n c e , H a b e r m a s 
a rgues tha t l iberty r ights c a n n o t b e i m p l e m e n t e d wi thou t b r o a d 
p o p u l a r pa r t i c ipa t ion in t h e processes of poli t ical op in ion- fo rma t ion 
of an inclusive pub l ic sphe re , t h r o u g h which t h e citizens can influ
e n c e t he def ini t ions of the i r n e e d s a n d interes ts tha t a re e m b o d i e d 
in t h e law. 1 1 Viewed f rom this perspect ive , poli t ical r ights can b e 
r e p r e s e n t e d as necessary cond i t ions for t he real izat ion of t h e ar
tificial status of legal subject as b e a r e r of r ights , because they regu
late t h e i m p l e m e n t a t i o n of t h e l iberty r ights . However, t h e re la t ion 
b e t w e e n - p r i v a t e l a n d pub l i c a u t o n o m y can also b e i n t e r p r e t e d in 
l ight of t h e c o n c e p t i o n of legit imacy expressed in t h e p r inc ip le of 
d iscourse . Th is p r inc ip le s t ipulates t ha t laws derive the i r legit imacy 
f rom t h e p r e s u m e d rat ional i ty of t h e decis ions r e a c h e d t h r o u g h 
appropr ia t e ly r egu l a t ed p r o c e d u r e s of de l ibe ra t ion ; thus t h e legiti
macy of a legal o r d e r ul t imately d e p e n d s o n t h e ins t i tu t ional izat ion 
of t h e fo rms of poli t ical c o m m u n i c a t i o n necessary for ra t iona l 
poli t ical wil l-formation, a n d t h e l iberty r ights can b e just if ied as 
necessary cond i t i ons for t h e ins t i tu t ional izat ion of t h e cor
r e s p o n d i n g fo rms of poli t ical c o m m u n i c a t i o n . T h u s n e i t h e r t h e 
l iberty r ights n o r t h e polit ical r ights can b e a c c o r d e d priori ty 
b u t m u s t be r e g a r d e d as co-original . T h e p r inc ip le of t he essential 
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i n t e r d e p e n d e n c e of private a n d publ ic a u t o n o m y or, alternatively, of 
t h e co-originality of t h e ru l e of law a n d p o p u l a r sovereignty, fo rms 
t h e c o r n e r s t o n e of H a b e r m a s ' s p rocedura l i s t m o d e l of del iberat ive 
democracy. 

Bu t before t u r n i n g to this, we shou ld n o t e a n u m b e r of i m p o r t a n t 
fea tures of H a b e r m a s ' s t h e o r y of r ights . In t h e first p lace , it avoids 
t h e p r o b l e m s g e n e r a t e d by t h e fiction of t h e state of n a t u r e in social 
con t rac t theory, p r o b l e m s tha t a rguably still bedevil Rawls's device 
of t h e or iginal posi t ion. H a b e r m a s n e e d n o t appea l to controvers ia l 
prepol i t ica l concep t i ons of h u m a n n a t u r e a n d of pract ical r eason , 
n o r n e e d h e appea l to concep t i ons g r o u n d e d in specific const i tu
t ional t radi t ions; o n his accoun t , t h e decis ion to f o u n d a poli t ical 
c o m m u n i t y is n o t itself in n e e d of no rma t ive just i f icat ion. T h e na
tu re of t h e cons t i tu t ion- founding task a n d t h e m e d i u m in which it 
is to b e accompl i shed n e e d only b e just if ied in funct ional t e r m s — 
tha t is, in t e r m s of t h e regulat ive funct ions of m o d e r n legal sys
t e m s — a n d t h e n t h e gene ra l s h a p e of t h e t h e o r y of r ights follows 
automatically, in con junc t ion with t h e discursive a c c o u n t of n o r m a 
tive validity. T h e no rma t ive p r inc ip le o n t h e basis of which part ici
pan t s m u s t dec ide which r ights to g r a n t o n e a n o t h e r is n o t g r o u n d e d 
in t r a n s c e n d e n t ideals of r ea son a n d t h e p e r s o n b u t is impl ic i t in t h e 
p resuppos i t ions of communica t ive ac t ion a n d pract ical d iscourse . 
T h u s r ights a re n o t t r ea t ed as m o r a l givens which a re i m p o s e d as an 
ex te rna l cons t ra in t o n t h e cit izens ' poli t ical de l ibe ra t ions b u t a re 
r e p r e s e n t e d as t he resul t of a process of cons t ruc t ion , a n d h e n c e as 
a n express ion of t he r ea son a n d will of t he citizens themselves . 

However, a l t h o u g h h e a rgues t ha t t h e t h e o r y of r ights for t h e 
cons t i tu t ional state n e e d n o t d raw o n controvers ia l ques t ions of 
value a n d the h u m a n good , H a b e r m a s does n o t exc lude e thical 
ques t ions f rom t h e purv iew of polit ics a l t o g e t h e r . 1 2 Political ques
t ions of w h a t values a n d ideals of t h e g o o d shou ld b e politically 
real ized d o n o t a d m i t of ra t iona l r e so lu t ion in t h e unres t r i c t ed sense 
of ques t ions of jus t ice because they a re inseparab le f rom t h e cul tura l 
t radi t ions a n d historical expe r i ences t ha t shape t h e ident i t ies of 
g roups , a n d h e n c e can only b e answered within t h e con tex t of a n 
already constituted poli t ical communi ty . Th is does n o t m e a n tha t ques
t ions of t h e collective g o o d c a n n o t b e rat ional ly d e b a t e d a n d re-
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solved; b u t in pluralist ic societies de l ibe ra t ions a n d decis ions con
c e r n i n g wha t values a n d ideals of t h e g o o d shou ld b e politically 
i m p l e m e n t e d m u s t take p lace wi th in a cons t i tu t iona l f ramework t ha t 
g u a r a n t e e s individual l iberty a n d t h e r igh t of minor i t i es to dissent 
f rom t h e values of t h e majori ty cu l tu re a n d to cultivate the i r distinc
tive ident i t ies . O n t h e o t h e r h a n d , e ach poli t ical c o m m u n i t y m u s t 
realize t h e system of basic r ights wi thin a poli t ical cu l tu re tha t 
reflects sha r ed t radi t ions a n d historical exper iences , t h o u g h this 
polit ical cu l tu re m u s t n o t b e assimilated to t h e majori ty cu l tu re . 

A fu r the r no t ewor thy fea ture of H a b e r m a s ' s a p p r o a c h , o n e with 
far - reaching impl ica t ions for issues of i n t e rna t i ona l jus t ice , is t ha t 
t he hypothe t ica l p r o c e d u r e of a m u t u a l con fe r r ing of r ights can b e 
conceived as b e i n g p e r f o r m e d by g r o u p s of different scopes, r a n g i n g 
f rom t h e local a n d the na t iona l to t h e r eg iona l a n d t h e g l o b a l . 1 3 

While t he basic h u m a n r ights t ha t m u s t b e c o n f e r r e d in o r d e r to 
establish a legi t imate cons t i tu t iona l r e g i m e a re essentially t h e same 
in each case, t he poli t ical ins t i tu t ions r e q u i r e d for the i r i m p l e m e n 
ta t ion wou ld have to reflect t he different scope of t h e pract ical 
ma t t e r s to b e r egu la t ed a n d t h e different compos i t i on of t he p o p u 
lat ions subject to t h e laws enac ted . T h u s , as we shall see, H a b e r m a s ' s 
g e n e r a l t h e o r y of h u m a n r ights po in t s to t h e possibility of a global 
polit ical o r d e r in which sovereignty wou ld b e divided a n d d ispersed 
a m o n g local, na t iona l , a n d reg iona l reg imes , with a g lobal r e g i m e 
assuming responsibil i ty for t h e i m p l e m e n t a t i o n of h u m a n r ights at 
t h e i n t e r n a t i o n a l level. -

2 Public Reason and Deliberative Democracy 

H a b e r m a s ' s t h e o r y of h u m a n r ights a n d p o p u l a r sovereignty calls for 
t h e c rea t ion of poli t ical ins t i tu t ions in which discursive processes of 
op in ion - a n d will-formation play a cen t ra l ro le . Th is follows f rom t h e 
radically p rocedura l i s t o r i en ta t ion of t h e discourse t h e o r y which 
places t he whole weigh t of poli t ical legi t imat ion o n in fo rmal a n d 
legally ins t i tu t ional ized p r o c e d u r e s of op in ion - a n d will-formation. 
O n this accoun t , t he legit imacy of legal n o r m s is a func t ion of t he 
fo rmal features of p r o c e d u r e s of poli t ical de l ibe ra t ion a n d decis ion 
m a k i n g which s u p p o r t t h e p r e s u m p t i o n tha t the i r o u t c o m e s a re 
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ra t ional . T h e resu l t ing r e q u i r e m e n t t ha t t he e n a c t m e n t of legal 
n o r m s b e t ied to discursive processes of ra t iona l poli t ical will-forma
t ion appl ies in different ways to basic cons t i tu t iona l p r inc ip les a n d 
to e n a c t e d legal n o r m s a n d statutes. At t h e cons t i tu t iona l level, t h e 
p r inc ip le of p o p u l a r sovereignty r equ i r e s t ha t t h e citizens m u s t b e 
able to affirm t h e basic r ights as ones they wou ld confer o n o n e 
a n o t h e r in a cons t i tu t ion- founding prac t ice . Because in mos t cases 
t he citizens a re b o r n in to an already exist ing state a n d never actually 
par t ic ipa te in such a prac t ice , t he r e q u i r e m e n t of the i r vo lun ta ry 
c o n s e n t m u s t b e given effect t h r o u g h p r o c e d u r e s by which exist ing 
cons t i tu t iona l p r inc ip les can b e cha l l enged a n d c h a n g e d if sufficient 
polit ical will to d o so can b e mobi l ized. In t he case of e n a c t e d laws, 
t he p r inc ip le of p o p u l a r sovereignty r equ i r e s t ha t t h e citizens shou ld 
play an active ro le in t h e e l abora t ion a n d defense of t h e cr i ter ia in 
a c c o r d a n c e with which t h e basic r ights a re i m p l e m e n t e d , mos t im
por tan t ly in shap ing t h e def ini t ions of the i r n e e d s a n d interes ts 
which b e c o m e i n c o r p o r a t e d in to law. In n e i t h e r case can t h e c o n t e n t 
of legal n o r m s be d e t e r m i n e d i n d e p e n d e n t l y of t he p o p u l a r will as 
expressed in a critical publ ic op in ion . T h u s t he i n t e r n a l re la t ion 
be tween the ru l e of law a n d p o p u l a r sovereignty calls for a p roce -
dural is t m o d e l of del iberat ive d e m o c r a c y in which all poli t ical deci
sion mak ing , f rom cons t i tu t iona l a m e n d m e n t s to t h e draf t ing a n d 
e n a c t m e n t of legislation, is b o u n d to discursive processes of a politi
cal publ ic sphe re . 

H a b e r m a s has specified t h e basic shape tha t poli t ical ins t i tu t ions 
would have to take in o r d e r to realize this m o d e l of del iberat ive 
d e m o c r a c y It calls in t h e first p lace for a pub l ic s p h e r e of in fo rmal 
polit ical c o m m u n i c a t i o n whose ins t i tu t ional basis is p rov ided by t h e 
vo lun ta ry associat ions of civil society a n d which d e p e n d s o n i npu t s 
of e x p e r t i n fo rma t ion a n d o n o p e n access to t he p r i n t a n d e lec t ron ic 
med ia . T h e in fo rma l cha rac te r of publ ic poli t ical discussion, a n d t h e 
fact tha t it m u s t b e responsive to p r o b l e m s as they arise in t h e 
lifeworld of everyday in te rac t ion , m e a n tha t t h e associat ions in 
which it is c o n d u c t e d c a n n o t b e directly r egu l a t ed by law; however, 
t he basic polit ical r ights g u a r a n t e e d by t h e cons t i tu t ion , such as 
f r eedom of association, f r e e d o m of speech , a n d f r e e d o m of con
science, a re specifically des igned to secure t h e b a c k g r o u n d condi -
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t ions tha t m a k e possible a flourishing civil society . 1 4 T h e publ ic 
s p h e r e has as its c o m p l e m e n t t he legally r egu la t ed g o v e r n m e n t 
s p h e r e c o m p o s e d of t h e legislative, judic ia l , a n d adminis t ra t ive 
b r a n c h e s . T h e specific tasks of each of these b r a n c h e s call for a 
c o m p l e x division of l abor in which each b r a n c h plays b o t h an en
ab l ing a n d a l imi t ing ro le vis-a-vis each of t h e o the r s . For example , 
t h e profess ional j ud i c i a ry m u s t n o t p r e e m p t t h e poli t ical func t ion of 
t h e legis lature by c rea t ing law; conversely, t h e ins t i tu t ion of jud ic ia l 
review enab les t he j ud i c i a ry to res t ra in t he legislature f rom p r o g r a m 
m i n g specific legal j u d g m e n t s by enac t ing laws to t ha t e f fec t . 1 5 

While this m o d e l con fo rms to t h e basic ins t i tu t ional a r r a n g e m e n t s 
of m o d e r n cons t i tu t iona l democrac ies , H a b e r m a s provides an origi
na l r a t iona le for these a r r a n g e m e n t s in t e r m s of t he legi t imat ing 
func t ion of pub l ic r eason . Th is h e cons t rues in t e r m s of a m o d e l of 
t h e c i rcula t ion of power : o n t h e i n p u t side, in f luence g e n e r a t e d in 
t h e pub l ic s p h e r e is t r ans fo rmed t h r o u g h t h e democra t i c p roce 
d u r e s of e lect ions a n d p a r l i a m e n t a r y op in ion- a n d will-formation 
i n to communica t ive power, which in t u r n is t r ans fo rmed t h r o u g h 
t h e legal p r o g r a m s a n d policies of p a r l i a m e n t a r y bod ies in to admin
istrative power ; a t t h e o u t p u t e n d , adminis t ra t ive p r o g r a m s c rea te 
t h e necessary cond i t ions for t h e exis tence of civil society a n d its 
vo lun ta ry associations, a n d h e n c e of a v ib ran t poli t ical publ ic 
s p h e r e . 1 6 

H a b e r m a s claims tha t this p rocedura l i s t m o d e l of del iberat ive 
d e m o c r a c y cap tu res t h e p r inc ip le of the i n t e r d e p e n d e n c e of t he ru l e 
of law a n d p o p u l a r sovereignty be t t e r t h a n rival theore t ica l p ropos 
als. T h e rival pos i t ion tha t is p e r h a p s closest to H a b e r m a s ' s is t h e 
poli t ical l iberal ism of Rawls, which is discussed at l e n g t h in t h e two 
essays t ha t compr i se Pa r t II of this vo lume . In t h e first, H a b e r m a s 
ou t l ines t h r e e basic criticisms of poli t ical l iberal ism: first, t ha t t h e 
devices of t he or iginal pos i t ion a n d t h e veil of i g n o r a n c e d o n o t 
adequa te ly m o d e l the idea of impart ial i ty tha t in fo rms deon to log ica l 
c o n c e p t i o n s of jus t ice ; second , tha t t he idea of a pub l ic just if icat ion 
of a poli t ical c o n c e p t i o n of jus t ice in t e r m s of an "over lapping con
sensus" is n o t c o m m e n s u r a t e with t h e epis temic o r cognit ive validity 
claim such a t h e o r y m u s t raise if it is to claim legitimacy; and , t h i rd 
t ha t Rawls's c o n c e p t i o n of t h e poli t ical impl ies a r igid division 
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be tween t h e pub l ic a n d n o n p u b l i c ident i t ies of citizens which leads 
h i m to acco rd t h e negat ive l iberty r ights pr ior i ty over t h e r ights of 
polit ical p a r t i c i p a t i o n . 1 7 In a reply to this essay Rawls a r g u e d force
fully t ha t H a b e r m a s ' s criticisms d id n o t d o jus t ice to t h e complexi ty 
of his pos i t ion , reveal ing in t h e process t ha t his pos i t ion is in s o m e 
respects closer to H a b e r m a s ' s t h a n t h e la t ter may have a p p r e c i a t e d . 1 8 

However, in t h e n e x t essay H a b e r m a s re i te ra tes a n d fu r the r clarifies 
his basic criticisms. 

P e r h a p s t h e key d i s a g r e e m e n t be tween t h e m c o n c e r n s t h e a p p r o 
pr ia te n a t u r e a n d scope of a ph i losophica l c o n c e p t i o n of pract ical 
r eason tha t wou ld b e sufficient to g r o u n d a t h e o r y of jus t ice for a 
cons t i tu t ional democracy. A l t h o u g h b o t h take a b road ly cons t ruc-
tivist a p p r o a c h to pract ical r e a s o n — t h e y r e p r e s e n t pr inc ip les of jus 
tice for a cons t i tu t iona l d e m o c r a c y as those tha t citizens wou ld ag ree 
to as t he resul t of an a p p r o p r i a t e process of ref lect ion o r del ibera
t i o n — H a b e r m a s believes tha t t h e c o n c e p t i o n of legit imacy implici t 
in m o d e r n democra t i c cons t i tu t ions calls for a m o r e c o m p r e h e n s i v e 
t h e o r y of pract ical r ea son t h a n Rawls allows. T h u s h e re i te ra tes his 
a r g u m e n t t ha t Rawls's idea of r ea sonab le over lapp ing consensus is 
n o t sufficient to g r o u n d the legit imacy of t h e basic cons t i tu t iona l 
pr inc ip les because it does n o t allow for a sha r ed perspect ive f rom 
which the citizens cou ld convince themselves of t h e validity of t h e 
pr inc ip les for the same reasons.19 Such a perspect ive , h e a rgues , is 
implici t in t he p resuppos i t ions t ha t speakers unavoidably m a k e w h e n 
they engage in pract ical a r g u m e n t a t i o n , so t ha t t h e a p p r o p r i a t e 
no rmat ive pr inc ip les can b e g r o u n d e d in a pure ly p r o c e d u r a l m a n 
ner. Rawls, by contras t , rejects this a p p r o a c h o n the g r o u n d s t ha t a 
political t h e o r y of jus t i ce m u s t b e f rees tanding , a n d h e n c e can have 
n o p a r t of theor ies of r ea son g r o u n d e d in c o m p r e h e n s i v e ph i lo 
sophical doc t r ines such as H a b e r m a s ' s t h e o r y of communica t ive 
a c t i o n . 2 0 

T h e significance of the i r con t ras t ing a p p r o a c h e s to pract ical rea
son can b e b r o u g h t o u t by cons ide r ing the i r respect ive analyses of 
the legit imating funct ion of t he publ ic use of r eason , an idea tha t is 
centra l to b o t h of the i r posi t ions. I t has e m e r g e d f rom the i r ex
change tha t publ ic reason u n d e r g o e s a p rob l ema t i c split in Rawls's 
political liberalism. In the first p lace, t h e r e is t h e un res t r i c t ed ex-
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c h a n g e of ideas in t h e " b a c k g r o u n d cu l tu re of civil society" in which 
all pract ical a n d theore t ica l p roposa l s a re o p e n to deba te ; h e r e 
par t i c ipan ts a re free to appea l to whatever cons ide ra t ions they find 
compe l l ing , i nc lud ing the i r own comprehens ive views, in an a t t e m p t 
to convince the i r fellows. Th is is t h e f o r u m in which jus t ice as 
fairness a n d rival poli t ical c o n c e p t i o n s of jus t ice m u s t p rove t hem
selves. However, a m u c h m o r e res t r ic ted c o n c e p t i o n of pub l ic r ea son 
in fo rms Rawls's idea of t h e "public just i f icat ion" of a polit ical con
cep t ion of jus t ice by "political society" a n d t h e re la ted n o t i o n of 
pub l ic r ea son as an ideal to which par t i c ipan ts in pub l ic poli t ical life 
shou ld c o n f o r m w h e n d e b a t i n g ma t t e r s of poli t ical c o n c e r n . In p u b 
lic just i f icat ion of a s h a r e d polit ical c o n c e p t i o n , r ea sonab le citizens, 
w h o have a l ready just if ied t he polit ical c o n c e p t i o n "privately" by 
e m b e d d i n g it in the i r var ious c o m p r e h e n s i v e doc t r ines , take a c c o u n t 
of the fact t ha t o t h e r s have r ea sonab le c o m p r e h e n s i v e doc t r ines tha t 
likewise e n d o r s e t h e poli t ical concep t i on , t h o u g h for different rea
sons. W h a t is g a i n e d by this "mutua l a c c o u n t i n g " a re n o t fu r the r 
s u p p o r t i n g reasons for t he polit ical concep t i on—since t h e express 
content of c o m p r e h e n s i v e doc t r ines plays n o no rma t ive ro le in publ ic 

jus t i f ica t ion—but a sha r ed r ecogn i t i on tha t different citizens en
dor se t h e same c o n c e p t i o n for different r easons tha t m u s t b e re
s p e c t e d . 2 1 Th i s m u t u a l r ecogn i t i on finds express ion in t h e ideal of 
pub l ic r ea son a n d t h e c o r r e s p o n d i n g poli t ical v i r tue of civility: w h e n 
address ing polit ical issues, especially o n e s t ha t b e a r o n cons t i tu t ional 
essentials, citizens, cand ida te s for office, off iceholders, j u d g e s , a n d 
legislators m u s t .limit themselves to a d d u c i n g reasons t ha t the i r fel
low citizens cou ld reasonably accep t a n d h e n c e m u s t refrain f rom 
appea l i ng to the i r own c o m p r e h e n s i v e doc t r ines . 

H a b e r m a s is highly critical of this res t r ic ted c o n c e p t i o n of publ ic 
reason . T h e consensus tha t results f rom publ ic just i f icat ion as de
p ic ted by Rawls is n o t "rationally mot iva ted" in a sense tha t is conso
n a n t with t h e deon to log ica l m e a n i n g of t h e basic pr inc ip les of 
jus t ice o n which m o d e r n cons t i tu t iona l r eg imes a re f o u n d e d . T h e 
p r o b l e m is t ha t t h e over lapp ing consensus is n o t based o n sha red 
reasons : citizens simply observe t ha t the i r fellows accep t t he polit ical 
c o n c e p t i o n for the i r own reasons b u t c a n n o t j u d g e w h e t h e r this 
a ccep t ance has a g e n u i n e ra t iona l basis. Th is a t t e n u a t e d c o n c e p t i o n 
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of publ ic just if icat ion m e a n s tha t Rawls m u s t restr ict t he validity 
claim publicly associated with t he basic cons t i tu t iona l p r inc ip les to 
t h e weak claim to " reasonableness ." Bu t this leaves h i m in the—for 
H a b e r m a s , highly pa radox ica l—pos i t ion of h o l d i n g tha t publicly 
defensible reasons can only s u p p o r t a weak claim to "reasonable
ness ," whereas t h e private reasons mobi l i zed in defense of c o m p r e 
hensive doc t r ines can g r o u n d t h e s t ronge r claim to "mora l t r u t h . " 
H a b e r m a s , by contras t , ho lds t ha t t h e values a n d ideals of t h e g o o d 
associated with re l igious a n d metaphysica l worldviews c a n n o t claim 
t h e universal validity of basic pr inc ip les of jus t ice , t h o u g h they d o 
shape t h e cul tura l con t ex t wi th in which basic pr inc ip les m u s t b e 
i n t e r p r e t e d a n d appl ied . Moreover , h e a rgues t ha t a consistently 
p rocedura l i s t c o n c e p t i o n of t h e publ ic use of r ea son entai ls t ha t 
in fo rmal polit ical discussion in civil society (i.e., in t h e "public 
sphere" ) a n d publ ic de l ibe ra t ion b e a r i n g o n cons t i tu t iona l essentials 
in legislative a n d jud ic ia l con tex ts a re subject to essentially t h e same 
ra t iona l const ra in ts . In b o t h cases t h e rat ional i ty of o u t c o m e s ideally 
s h o u l d b e solely a func t ion of t he r easons a d d u c e d , t h e only differ
e n c e b e i n g tha t in t h e publ ic s p h e r e t he rat ional i ty of d e b a t e is 
assured by a v ibran t poli t ical cu l tu re t ha t facilitates o p e n par t ic ipa
t ion, whereas in t he const i tut ional ly r egu l a t ed g o v e r n m e n t a l s p h e r e 
it is assured t h r o u g h legally p resc r ibed p r o c e d u r e s of jud ic ia l a n d 
p a r l i a m e n t a r y de l ibe ra t ion a n d decis ion m a k i n g des igned to e n s u r e 
sufficient a p p r o x i m a t i o n to ideal cond i t ions of discursive o p e n n e s s 
u n d e r l imi ta t ions of t ime a n d in fo rma t ion . O n this accoun t , t h e 
legi t imacy-conferr ing func t ion of poli t ical de l ibe ra t ion does n o t 
have to rely o n the civility of citizens, legislators, a n d jur is ts w h o 
voluntari ly refrain f rom a d d u c i n g reasons t ha t they t h i n k wou ld n o t 
b e acceptab le to the i r fellow citizens; it can a n d m u s t b e left to t h e 
p r o c e d u r a l cons t ra in ts of discourses themselves to d e t e r m i n e which 
reasons ul t imately win out . 

A l t h o u g h it m u s t b e left to t he r e a d e r to unrave l t h e t h r e a d s of 
this in t r ica te d e b a t e f u r t h e r , 2 2 we wou ld like to d raw a t t en t i on to a 
d ivergence be tween Rawls's a n d H a b e r m a s ' s a p p r o a c h e s to issues of 
i n t e r n a t i o n a l jus t ice , which has a b e a r i n g o n H a b e r m a s ' s b r o a d e r 
c o n c e r n s in this vo lume . Rawls's t h e o r y of jus t ice is ta i lored f rom t h e 
b e g i n n i n g to a view of t h e state as a m o r e o r less self-sufficient system 



xxi 
Editors' Introduction 

of social c o o p e r a t i o n t ha t is a s sumed to exist in perpetui ty ; h e n c e , it 
p r e supposes t he c o n c e p t i o n of t h e nat ion-s ta te as exercis ing exclu
sive sovereignty over a t e r r i to ry a n d p e o p l e e n s h r i n e d in m o d e r n 
i n t e r n a t i o n a l law. This o r i en t a t i on is r e in forced by Rawls's m o r e 
r e c e n t idea of a polit ical c o n c e p t i o n of jus t ice as o n e t ha t draws o n 
ideas l a t en t in t he poli t ical cu l tu re of Wes te rn l iberal democrac ies . 
W h e n h e t u r n s to t h e ques t ion of h o w l iberal democrac i e s shou ld 
behave toward non l ibe ra l r eg imes whose poli t ical cu l tures a re n o t 
s t r u c t u r e d by such l iberal ideas, t h e p r inc ip le of to le ra t ion itself 
dictates t ha t a l iberal r e g i m e m u s t n o t insist uni la teral ly o n l iberal 
s t anda rds as t h e basis f o r j u d g i n g which reg imes it shou ld recognize 
as legi t imate . In o t h e r words , Rawls is c o m p e l l e d to apply m u c h 
weaker s t anda rds of polit ical legit imacy to t h e i n t e r n a t i o n a l d o m a i n , 
a n d his t h e o r y of i n t e r n a t i o n a l jus t ice , at least as cu r ren t ly fo rmu
la ted, seems to allow for only l imi ted p r o t e c t i o n of t h e h u m a n r ights 
of cit izens of au tho r i t a r i an s t a t e s . 2 3 

O n H a b e r m a s ' s a p p r o a c h t h e r e is n o such theore t ica l b r e a k be
tween t h e appl ica t ion of l iberal pr inc ip les of jus t ice to t he na t iona l 
a n d to t h e i n t e r n a t i o n a l d o m a i n s . R a t h e r t h a n accep t ing t h e frame
work of t rad i t iona l i n t e r n a t i o n a l law which views states as t he sole 
legi t imate representa t ives of the i r citizens, H a b e r m a s advocates a 
m o d e l of cosmopolitan law which wou ld supe r sede i n t e r n a t i o n a l law, 
confer ac t ionab le legal r ights directly o n individuals , a n d m a n d a t e t h e 
c rea t ion of sup rana t iona l polit ical agencies a n d ins t i tu t ions to en
sure t h e i m p l e m e n t a t i o n of h u m a n r igh ts o n a g lobal scale. Whi le 
nat ion-states wou ld re t a in l imi ted sovereignty, the i r citizens wou ld b e 
able to appea l to t h e coercive legal au thor i ty of r eg iona l o r g lobal 
agencies , against the i r own g o v e r n m e n t s if necessary. This ex tens ion 
of t h e t h e o r y of r ights a n d p r o c e d u r a l d e m o c r a c y in a cosmopo l i t an 
d i rec t ion raises far-reaching ques t ions c o n c e r n i n g t h e fu ture of t h e 
nat ion-s ta te , to which we n o w t u r n . 

3 T h e Future of the Nation-State in an Era of Globalization 

T h e essays col lec ted in Par ts III a n d IV of this vo lume r e p r e s e n t 
s o m e of H a b e r m a s ' s m o s t significant i n t e rven t ions in t h e o n g o i n g 
deba te s a b o u t t h e n a t u r e a n d fu ture of t h e nat ion-s ta te . In cont ras t 
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to mos t a r g u m e n t s for cosmopol i t an i sm, however, H a b e r m a s ' s p o i n t 
of d e p a r t u r e is n e i t h e r a n a t tack o n the nat ion-s ta te n o r a r epud ia 
t ion of na t iona l i sm, b u t a no rma t ive a n d empir ica l analysis of the i r 
successes as well as the i r l imita t ions . Briefly, H a b e r m a s a rgues t ha t 
t h e nat ion-s ta te e m e r g e d in r e sponse to a dua l crisis of leg i t imat ion 
a n d in teg ra t ion tha t a rose with t h e demise of t h e o ld E u r o p e a n 
feudal o r d e r a n d d e e p e n e d with t h e acce le ra t ion of processes of 
m o d e r n i z a t i o n . After t h e wars of re l ig ion a n d t h e e m e r g e n c e of 
c reda l p lural ism, au thor i ty h a d to b e leg i t imated in a secular fashion. 
M o d e r n i z a t i o n left in its wake isolated individuals a n d dis located 
c o m m u n i t i e s . 2 4 T h e ach i evemen t of t h e nat ion-s ta te consists p re 
cisely in address ing t h e p r o b l e m s of leg i t imat ion a n d in t eg ra t ion a t 
o n c e . By f o r m i n g states a n d i n c o r p o r a t i n g d e m o c r a t i c cons t i tu t iona l 
p r o c e d u r e s , c o m m u n i t i e s gain a m e a s u r e of legit imacy for the i r 
author i ta t ive polit ical inst i tut ions. At t he same t ime, it is precisely 
t h e (in m o s t cases de l ibera te ) a d o p t i o n of t he idea of n a t i o n h o o d 
tha t creates b o n d s of m u t u a l solidarity be tween f o r m e r s t rangers a n d 
motivates t h e ex tens ion of d e m o c r a t i c c i t izenship, t he reby address
ing t h e p r o b l e m of d i s i n t e g r a t i o n . 2 5 

But if t h e idea of t h e n a t i o n was historically i m p o r t a n t in t h e 
fo rma t ion of democrat ica l ly o r d e r e d societies, for H a b e r m a s it 
seems to have outl ived its usefulness, a t least as t radi t ional ly con
ceived a n d e n s h r i n e d in i n t e r n a t i o n a l law. I t is n o t j u s t t ha t t h e 
increas ing p lura l i sm a n d re lent less processes of e c o n o m i c globaliza
t ion a re r e n d e r i n g obsole te t h e n o t i o n of in te rna l ly h o m o g e n e o u s 
a n d external ly sovereign states; in add i t ion an i n h e r e n t t ens ion be
tween na t iona l i sm a n d r epub l i can i sm is c o m i n g to a h e a d . W h e r e a s 
nat ional i ty d e p e n d s pr imar i ly o n ascriptive cr i ter ia such as ethnicity, 
a c o m m o n l anguage , o r a s h a r e d history, r epub l i can i sm is f o u n d e d 
o n the ideals of vo lun ta ry associat ion a n d universal h u m a n r ights . 
Despi te t h e i m p o r t a n c e of t h e his tor ical conve rgence of nat ional i ty 
a n d r epub l i can i sm in t h e f o r m a t i o n of t h e nat ion-s ta te s ince t h e 
F r e n c h Revolut ion, H a b e r m a s a rgues , this was only a c o n t i n g e n t 
link: r epub l i can i sm is n e i t h e r conceptua l ly n o r practically d e p e n d 
e n t o n nationality, a n d t h e twent ie th c e n t u r y in par t i cu la r has p r o 
vided g ro tesque examples of t h e d a n g e r s of emphas i z ing t h e 
re la t ionship be tween e t h n o s a n d d e m o s . 
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H a b e r m a s ' s m a i n t a rge t in this discussion is t h e pos i t ion tha t 
r ega rds a cultural ly o r e thnical ly h o m o g e n e o u s p o p u l a t i o n as a nec
essary cond i t i on of t h e effective o p e r a t i o n of a cons t i tu t iona l d e m o c 
racy . 2 6 For H a b e r m a s , insist ing o n this cond i t i on impl ies a failure to 
acknowledge t h e i m p o r t a n c e of legal ins t i tu t ions in t h e fo rma t ion 
of na t iona l ident i t ies . H e r e m i n d s u s t ha t m o d e r n consciousness is 
n o t mere ly a resul t of m e m b e r s h i p in prepol i t ica l ances t ra l c o m m u 
nit ies based o n k insh ip , b u t is a t least in p a r t a func t ion of politics, 
of t h e active en joymen t of t h e status of citizen wi th in a polit ical 
communi ty . 

A t t en t i on to t h e ro le of legal s t ruc tures—as o p p o s e d to i n h e r i t e d 
loyalties—in t h e cons t i tu t ion of na t iona l ident i ty he lps H a b e r m a s to 
m e e t o n e of t h e objec t ions raised against sup rana t iona l r eg imes such 
as t h e E u r o p e a n U n i o n . Acco rd ing to some critics, in t h e absence of 
a g e n u i n e sup rana t iona l ident i ty such reg imes suffer f rom an i r re
solvable legit imacy deficit: they will inevitably b e an t idemocra t i c 
b o t h in or ig in a n d in o p e r a t i o n . H a b e r m a s , of course , acknowledges 
tha t a E u r o p e a n ident i ty will n o t c o m e a b o u t mere ly t h r o u g h legal 
fiat; b u t h e a rgues t ha t t h e genesis of such an ident i ty d e p e n d s o n 
t h e ins t i tu t ional izat ion of sup rana t iona l democra t i c p r o c e d u r e s . Ju s t 
as t h e ident i ty of t h e F r e n c h , for e x a m p l e , is based n o t mere ly o n a 
s h a r e d cul tura l ident i ty b u t also o n t h e sha r ed legal-political institu
t ions a n d pract ices t ha t a re p a r t of t h e legacy of t h e Revolut ion, t h e 
ident i ty of E u r o p e a n s will b e at least in p a r t a func t ion of a legal 
f ramework t ha t allows for t he d e v e l o p m e n t of a genu ine ly E u r o p e a n 
identity. H a b e r m a s ' s m o d e l h e r e is t ha t of t h e slow historical process 
t h r o u g h which , in t h e course of t h e n i n e t e e n t h century, i nhe r i t ed 
local a n d dynastic loyalties b e c a m e s u b o r d i n a t e d to t h e m o r e ab
stract a n d legally m e d i a t e d poli t ical ident i ty of citizens of par t icu la r 
nat ion-states . 

In m o u n t i n g this a r g u m e n t , H a b e r m a s makes use of a pa i r of 
r e l a t ed dis t inct ions tha t a re b e c o m i n g i m p o r t a n t in discussions n o t 
j u s t a b o u t na t iona l i sm b u t m o r e genera l ly a b o u t polit ical justifica
t ion in mul t icu l tu ra l contex ts . H e dis t inguishes , o n t h e o n e h a n d , 
be tween a civic a n d an ethnic sense of t h e na t ion , a n d o n t h e other , 
be tween a political and a majority cu l tu re . T h e idea, of course , is to 
restr ict t h e object of politics so as to m a k e a g r e e m e n t m o r e feasible. 
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Citizens d o n o t have to ag ree o n a mutua l ly accep tab le set of cul tura l 
pract ices b u t m u s t c o m e to a to m o r e m o d e s t t h o u g h still d e m a n d 
ing a g r e e m e n t c o n c e r n i n g abst ract cons t i tu t iona l pr inc ip les . As with 
na t iona l ident i ty wi thin pluralist ic states, H a b e r m a s th inks t ha t a 
sup rana t iona l ident i ty m i g h t evolve a r o u n d a n a g r e e m e n t a b o u t 
polit ical p r inc ip les a n d p r o c e d u r e s r a t h e r t h a n a b o u t cu l tu re m o r e 
generally. T h e a g r e e m e n t in ques t ion a m o u n t s to an ident i f icat ion 
with basic cons t i tu t iona l p r inc ip les a n d pract ices which H a b e r m a s 
( a m o n g o thers ) calls "const i tu t ional pa t r io t i sm." As wi thin t h e na
tion-state, i n h e r i t e d reg iona l loyalties cou ld b e s u b o r d i n a t e d to , b u t 
n o t comple te ly r ep l aced by, cons t i tu t iona l pa t r io t i sm, so a similar 
process m i g h t take shape at t h e sup rana t iona l level, p rov ided tha t 
t h e different cons t i tu t iona l t rad i t ions of t h e m e m b e r states e m b o d 
ied t h e same set of basic r i g h t s . 2 7 

But H a b e r m a s ' s in te res t in cosmopo l i t an s t ruc tu res goes b e y o n d 
the approv ing obse rva t ion tha t t h e different r epub l i c an t rad i t ions 
converge o n t h e same cons t i tu t iona l pr inc ip les . After all, t he classical 
system of states, u p to a n d inc lud ing t h e L e a g u e of Na t ions , also 
i n c l u d e d a set of pr inc ip les tha t all m e m b e r coun t r i e s were s u p p o s e d 
to fol low. 2 8 But tha t system d id n o t give a n y o n e t h e au thor i ty to 
i n t e r v e n e in defense of t h e s h a r e d pr inc ip les . In this respect , Habe r 
mas ' s cosmopol i t an i sm is m o r e d e m a n d i n g t h a n Kant ' s idea of a 
federa t ion of sovereign states, wh ich is in s o m e ways ref lected in t h e 
classical c o n c e p t i o n of i n t e r n a t i o n a l law. 2 9 O n H a b e r m a s ' s view, 
t h e r e is a n inconsis tency in Kant ' s dua l aspi ra t ion to p re se rve t h e 
sovereignty of t he associated states, o n t h e o n e h a n d , a n d to ma in 
tain p e a c e in t he l o n g r u n , o n t he other . T h e t ens ion lies in t h e fact 
tha t t h e p r o p o s e d federat ive s c h e m e exists only insofar, a n d as l o n g 
as, t he m e m b e r states will to r e m a i n in it. However, if p e a c e is to b e 
p r o m o t e d , H a b e r m a s a rgues , states m u s t b e u n d e r t h e obligation to 
act in h a r m o n y with t h e pr inc ip les of t h e f e d e r a t i o n . 3 0 A l t h o u g h 
Kant envisaged the possibility of a "universal federal s ta te" (Volker-
staat) "based u p o n enforceab le publ ic laws to which each state m u s t 
s u b m i t , " 3 1 in fact h e advoca ted a "federat ion of p e o p l e s " (Volker-
bund), a m o r e m o d e s t s t ruc tu re whose a im is n o t to cons t i tu te a legal 
o r d e r to increase welfare a n d jus t ice , b u t r a t h e r only to fu r the r t he 
abol i t ion of war . 3 2 This vo lun ta ry associat ion does n o t give rise to any 
ac t ionab le r ights , a n d h e n c e its p e r m a n e n c e r e m a i n s u n e x p l a i n e d . 
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Moreover , t h e c o n c e r n to leave in tac t t h e sovereignty of its m e m b e r 
states will, predictably, conflict with t h e n e e d to obl igate u n r u l y 
m e m b e r s to s u b o r d i n a t e the i r own raison d'etat so t ha t p e a c e may b e 
p e r p e t u a t e d . 3 3 T h u s t h e r e is an i n h e r e n t t ens ion in t h e dua l a im of 
es tabl ishing a r e g i m e of enforceab le h u m a n r ights , o n t h e o n e h a n d , 
a n d of m a k i n g c o n s e n t t he sole source of obl iga t ion of i n t e rna t i ona l 
law, o n t h e other . 

A n a p p r o p r i a t e r e fo rmu la t i on of classical i n t e r n a t i o n a l law is in 
order , t h e n . T h e t h r u s t of H a b e r m a s ' s p roposa l is t ha t r epub l i can i sm 
n e e d s to b e p r e s e r v e d at t h e sup rana t iona l level if it is to survive at 
all. T h e nat ion-s ta te suffers t h r e e sorts of weaknesses , which are 
unl ikely to b e ove rcome by t h e nat ion-s ta te a lone . First, individual 
nat ion-states d o n o t have t h e necessary resources to dea l with risks 
o n a global scale, i nc lud ing ecological p r o b l e m s , e c o n o m i c inequal i 
ties, t h e a r m s t r ade , a n d i n t e r n a t i o n a l c r ime . Second , states a re 
b e c o m i n g helpless in t h e face of t h e global izat ion o r denat ional iza
t ion of t h e economy. It is n o t only t h e inc reased m a g n i t u d e of t h e 
e c o n o m i c activity across na t iona l b o r d e r s b u t also t h e r a p i d mobil i ty 
of capital t ha t leads to t h e loss of a large m e a s u r e of individual states ' 
con t ro l over the i r own economies . This weakness is n o t mere ly a 
p ragma t i c m a t t e r b u t t h r e a t e n s to u n d e r m i n e t h e integrat ive 
ach ievement s of t h e nat ion-s ta te . O n e of t h e d a n g e r s of t h e dena 
t ional izat ion of e c o n o m i e s is a race be tween several coun t r i e s to 
d i smant le the i r welfare systems in t h e search for compet i t ive advan
tages. Th i s in t u r n wou ld accelera te t h e fo rma t ion of underc lasses 
even in deve loped count r ies , with t h r e e fateful consequences : an 
inc reas ing r ecour se to repressive politics in a vain a t t e m p t to con ta in 
t h e a n o m i c effects of a large underc lass ; t h e decay of t h e infrastruc
tu re of e x p a n d e d areas; a n d , as a c o n s e q u e n c e of t he foregoing , t h e 
col lapse of t h e b o n d s of social solidarity a n d poli t ical legitimacy, two 
ach ievements of t h e d e m o c r a t i c na t i on - s t a t e . 3 4 Finally, t h e i n h e r e n t 
t ens ion be tween na t iona l i sm a n d r epub l i can i sm m a k e s t h e sovereign 
state a less t h a n rel iable g u a r a n t o r of t h e r ights tha t individuals a re 
s u p p o s e d to have q u a h u m a n be ings , a n d n o t only as citizens of 
par t i cu la r states. 

Sup rana t i ona l reg imes , a cco rd ing to H a b e r m a s , a re m o r e likely to 
succeed w h e r e sovereign states fail. For this r eason , h e suppor t s 
sup rana t iona l ins t i tu t ions with g rea te r executive a n d jud ic ia l powers , 
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so l o n g as these ins t i tu t ions a re also m o r e d e m o c r a t i c t h a n p r e s e n t 
i n t e rna t i ona l organiza t ions . T h e a im of these reg imes is to cons t i tu te 
a n i n t e rna t i ona l legal o r d e r t ha t a t t h e very least wou ld b i n d indi
vidual g o v e r n m e n t s to respec t t h e basic r ights of the i r citizens, if 
necessary t h r o u g h t h e t h r ea t o r t h e i m p l e m e n t a t i o n of sanct ions . 
Whi le inc reased jud ic ia l a n d execut ive funct ions wou ld b e necessary 
to m a k e i n t e r n a t i o n a l ins t i tu t ions effective in t h e p ro t ec t i on of indi
vidual r ights , for this very r ea son they would also have to e m b o d y 
g rea te r democra t i c o p e n n e s s in o r d e r to p r e v e n t selective a n d unfai r 
uses of i n t e rna t i ona l force. 

T h e same democra t i c , cosmopo l i t an o r i en t a t i on can b e seen in 
H a b e r m a s ' s pos i t ion o n t h e fu ture of E u r o p e . Critics al lege tha t t h e 
U n i o n suffers f rom a ser ious "democra t i c deficit" o n at least t h r e e 
g r o u n d s . 3 5 First, t h e U n i o n rests o n i n t e rna t i ona l treaties, a seem
ingly shaky basis for ins t i tu t ions a n d legal p r e c e d e n t s t ha t increas
ingly play a federat ive r o l e . 3 6 Second , critics aver t ha t s t ruc tura l 
i m p e d i m e n t s to democracy such as t h e increas ing power of t h e 
C o m m i s s i o n , 3 7 t h e poor ly deve loped d e m o c r a t i c p r o c e d u r e s of t h e 
C o u n c i l , 3 8 a n d t h e relative s t ruc tura l u n i m p o r t a n c e of t h e Parlia
m e n t , 3 9 m a k e U n i o n decis ions a p p e a r as impos i t ions o n t h e p a r t of 
a bu reauc ra t i c body tha t has b e c o m e dangerous ly a u t o n o m o u s . Even 
if m e m b e r states cou ld " lend" the i r legit imacy to t he ins t i tu t ions of 
t he U n i o n , over t ime a democra t i c g a p has allegedly o p e n e d u p , for 
t he over loaded Counc i l has de lega ted decis ions to t h e E u r o p e a n 
Commiss ion , whose m e m b e r s a re n o t a ccoun tab l e to t h e par t i cu la r 
m e m b e r states b u t to t he U n i o n itself. Finally, s o m e critics d i spu te 
t h e democra t i c cha rac te r of t h e U n i o n , asser t ing t ha t a s t ronger 
U n i o n would have an even m o r e severe legit imacy deficit because of 
the nonex i s t ence of a E u r o p e a n publ ic . 

H a b e r m a s ' s r e sponse to t he democra t i c deficit of t h e U n i o n par
allels his suggest ions c o n c e r n i n g the U n i t e d Nat ions . H e de fends 
"[n]ew political ins t i tu t ions such as a E u r o p e a n Pa r l i amen t with t h e 
usual powers, a g o v e r n m e n t f o r m e d o u t of t h e Commiss ion , a Sec
o n d C h a m b e r rep lac ing t h e Counci l , a n d a E u r o p e a n C o u r t of 
Justice with e x p a n d e d c o m p e t e n c e s . " 4 0 In shor t , H a b e r m a s advo
cates "a transit ion of the E u r o p e a n C o m m u n i t y to a democra t ica l ly 
const i tuted, federal s ta te . " 4 1 For h i m , t h e way to m a k e g o o d the 
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d e m o c r a t i c deficit of t h e U n i o n is precisely to s t r e n g t h e n its polit ical 
ins t i tu t ions while giving it t he cha rac t e r of a federa l g o v e r n m e n t . To 
those (like G r i m m ) w h o th ink t ha t a s t ronge r U n i o n wou ld have an 
even m o r e severe legit imacy deficit because of t he n o n e x i s t e n c e of 
an E u r o p e a n publ ic , H a b e r m a s offers t h e r e m i n d e r t ha t t h e ident i ty 
of pe r sons as citizens is shaped , at least in par t , by t h e legal a n d 
poli t ical ins t i tu t ions wi th in which they c o n d u c t the i r lives. I t is n o t 
u n r e a s o n a b l e , t h e n , to expec t tha t " the polit ical ins t i tu t ions t ha t 
wou ld b e c r ea t ed by a E u r o p e a n cons t i tu t ion wou ld have a catalytic 
e f fec t " 4 2 —that is, t ha t they would c o n t r i b u t e to t h e fo rma t ion of an 
a u t h e n t i c E u r o p e a n identity, wh ich wou ld in t u r n p r o m o t e t h e 
democra t i za t ion of E u r o p e a n inst i tut ions. 

T h e suggest ions for i n t e r n a t i o n a l ins t i tu t ional r e f o r m tha t Habe r 
mas offers a re provocative, b u t t h e focus of his work lies o n t h e 
no rma t ive d i m e n s i o n of cosmopol i t an i sm. At this level, w h a t makes 
his defense of cosmopol i t an i sm par t icular ly compe l l i ng is tha t it 
follows f rom an a r g u m e n t t ha t seeks to reconc i le par t icu la r i sm a n d 
universal ism, Sittlichkeit a n d Moralitat, by giving each its d u e . T h e 
gu id ing idea is tha t cosmopo l i t an polit ical ins t i tu t ions can b e seen 
as t h e resul t of t he appl ica t ion of t h e very same hypothe t ica l con
s t ruc t in t e r m s of which h e e lucidates t h e legit imacy of legal r ights 
wi thin t he n a t i o n state. Ju s t as wi thin states r ights a re necessary in 
o r d e r to m e d i a t e social in te rac t ions by m e a n s of laws, cer ta in r ights 
b e c o m e necessary in o r d e r to achieve t h e same goal w h e n the inter
ac t ions take p lace across na t iona l b o r d e r s . Since for H a b e r m a s t h e 
leg i t imat ion of law requ i r e s sensitivity b o t h to t h e c o n c r e t e con tex t 
of appl ica t ion a n d to t h e universalistic t h r u s t of impar t i a l r eason , t h e 
universality of basic r ights , far f rom thwar t ing t he express ion a n d 
d e v e l o p m e n t of c o n c r e t e fo rms of life, actually p r o m o t e s t h e m , as 
will b e c o m e clear in t h e n e x t sect ion. 

4 Multiculturalism and the Rights o f Cultural Minorities 

H a b e r m a s ' s discussion of mul t icu l tura l i sm serves to i l lustrate t h e 
advantages of his d i f ferent ia ted a p p r o a c h to mora l , legal, a n d politi
cal issues a n d to t h e c o m p l e x re la t ionships be tween t h e m . Bo th 
l iberals a n d c o m m u n i t a r i a n s c h a r g e o n e a n o t h e r with insensitivity 
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toward difference a n d h e n c e with difficulties in dea l ing with s o m e 
of t he press ing issues of c o n t e m p o r a r y ident i ty politics. C o m m u n i 
tar ians c h a r g e tha t t he l iberal emphas i s o n equa l t r e a t m e n t a m o u n t s 
to "an abst ract leveling of dis t inct ions, a leveling of b o t h cul tura l a n d 
social d i f f e rences . " 4 3 Liberals , in t u r n , claim tha t m a n y of t h e char
acteristic features of c o m m u n i t a r i a n i s m lead to a n exclus ion of dif
fe rence . T h e s e inc lude t he c o m m u n i t a r i a n s ' will ingness to g r a n t 
p r imacy to collective over individual r ights a n d the i r cons t rua l of 
r ights as an express ion of values c o n t a i n e d in t h e t rad i t ions of par
t icular c o m m u n i t i e s . T h e s t rong l ink be tween t h e n o t i o n of collec
tive ident i ty a n d r ights is par t icular ly p rob l ema t i c in pluralist ic 
societies, w h e r e conflicts inevitably arise c o n c e r n i n g t h e r ights of 
minor i ty g r o u p s whose ident i t ies a n d t rad i t ions differ f rom those of 
t h e majori ty g r o u p . 

T h e pecul ia r power a n d originali ty of H a b e r m a s ' s t h e o r y of politi
cal legi t imat ion consists in p a r t in its ability to dea l with a b r o a d 
r a n g e of issues wi th in t he f ramework of a single uni f ied t h e o r y of 
h u m a n r ights a n d of p o p u l a r sovereignty. However, it is n o t i m m e 
diately ev ident t ha t his a p p r o a c h is be t t e r able to a c c o u n t for polit i
cally significant differences be tween e thn ic , rel igious, a n d na t iona l 
g r o u p s t h a n e i the r c o m m u n i t a r i a n i s m o r classical l iberal ism. For 
o n e th ing , t h e highly abst ract theor ie s of h u m a n r ights a n d of p o p u 
lar sovereignty o n which h e p ropose s to g r o u n d d e m o c r a c y at b o t h 
t he na t iona l a n d sup rana t iona l levels seem to i g n o r e t h e cul tura l 
values tha t shape t h e ident i t ies of g roups . We shall c o n c l u d e with a 
few br ief r e m a r k s o n these mat te r s . 

(1) T h e a s sumpt ion tha t e t h n i c a n d cul tura l h o m o g e n e i t y a re 
necessary cond i t ions for t h e p r o p e r func t ion ing of a d e m o c r a t i c 
c o m m u n i t y creates obvious difficulties for justifying equa l t r e a t m e n t 
of minor i ty g roups . H a b e r m a s ' s defense of t h e dis t inct ion be tween 
e t h n o s a n d d e m o s , as we saw above, is d i r ec ted precisely against this 
a ssumpt ion , a n d this enab les h i m to a r g u e tha t t h e r e is n o a p r io r i 
r eason why a cons t i tu t iona l d e m o c r a c y shou ld find itself cha l l enged 
by ever-increasing e thn i c a n d cul tura l p lura l i sm. Critics will predic t 
ably c o m p l a i n tha t this very a r g u m e n t u n d e r e s t i m a t e s t h e impor 
t ance of cul tura l ident i t ies . T h e y will p o i n t o u t t ha t m o d e r n 
cons t i tu t iona l democrac i e s e m e r g e d for t h e mos t p a r t f rom strug
gles for se l f -determinat ion by g r o u p s w h o saw the i r poli t ical dest iny 
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as a m a t t e r of cult ivating par t i cu la r fo rms of life, cus toms, a n d values 
t ha t d i s t inguished t h e m f rom o t h e r na t iona l g roups . H a b e r m a s , by 
contras t , seems to t rea t t h e ques t ion of m e m b e r s h i p mere ly as a 
m a t t e r of historical cont ingency. 

Even critics w h o accep t t h e con t ingency of poli t ical m e m b e r s h i p 
cou ld a r g u e , however, t ha t t h e dis t inct ion be tween e t h n o s a n d de
m o s can establish at bes t t h e impermissibi l i ty of over t d i scr imina t ion , 
b u t tha t t h e mul t icu l tura l i sm d e b a t e reveals precisely t he t ens ion 
be tween t h e p r inc ip le of equa l t r e a t m e n t a n d the a im of p ro t ec t i ng 
cul tura l identity. H a b e r m a s ' s r e la ted dis t inct ion be tween a sha r ed 
poli t ical cu l tu re a n d diverse subcul tures , which emphas izes tha t po
litical i n t eg ra t ion is a m a t t e r of a g r e e m e n t c o n c e r n i n g basic consti
tu t iona l pr inc ip les a n d p r o c e d u r e s r a t h e r t h a n a b o u t conc re t e fo rms 
of life, m i g h t a d d fuel to t h e object ion tha t h e is insufficiently 
a t t u n e d to t h e i m p o r t a n c e of cu l tu re in politics, t ha t m e r e agree
m e n t a b o u t a cons t i tu t ional t rad i t ion , in isolat ion f rom the sub
s tance of a thick ethical life, is unl ikely to lead to t h e legal p ro t ec t i on 
of minor i ty o r former ly u n r e c o g n i z e d communi t i e s . 

Whi le these object ions have a cer ta in plausibility, H a b e r m a s ' s so
cial t h e o r y provides h i m with theore t ica l r esources to dea l with 
t h e m . In t h e first p lace , h e can draw o n an a c c o u n t of identi ty-forma
t ion acco rd ing to which ind iv idua t ion is achieved only t h r o u g h p roc
esses of soc ia l iza t ion , 4 4 Briefly, t h e idea is tha t pe r sona l ident i ty has 
an i r reducib ly intersubject ive basis because t he acquis i t ion a n d 
m a i n t e n a n c e of a sense of self d e p e n d s u p o n t h e s t ruc tu res of reci
proci ty a n d r ecogn i t i on tha t a re bui l t i n to t h e p resuppos i t ions of 
communica t ive ac t ion . If ident i t ies a re always a r t icu la ted in a n d 
t h r o u g h processes of socialization, t h e n p ro t ec t i ng t h e ident i t ies of 
individuals necessari ly implies p ro t ec t i ng t h e contex ts of in te rac t ion 
in which they def ine w h o they a re . Because respec t for t h e integri ty 
of individuals thus r equ i r e s respec t for t h e contex ts in which they 
f o r m a n d sustain the i r ident i t ies , H a b e r m a s is led to d e f e n d policies 
tha t s u p p o r t e r s of mul t icu l tura l i sm also e n d o r s e , such as mul t icul tu
ral educa t ion , g o v e r n m e n t a l s u p p o r t for t h e cul tura l activities of 
minor i ty g roups , a n d t h e like. 

A l t h o u g h H a b e r m a s a n d his c o m m u n i t a r i a n o p p o n e n t s may sup
p o r t s o m e of t h e same policies, they differ sharply in t h e justifica
t ions they offer for t h e m . T h u s Char les Taylor ul t imately appea ls to 
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a controvers ia l n o t i o n of g r o u p r i g h t s , 4 5 whereas H a b e r m a s relies o n 
t h e n o t i o n of pe r sona l au tonomy. For h i m , mul t i cu l tu ra l policies n o t 
only sustain t h e cond i t ions for m a i n t a i n i n g individual a n d g r o u p 
ident i t ies , b u t also secure t h e c o n d i t i o n s for exercis ing a u t o n o m o u s 
choice . T h e goal of such policies is to allow citizens to e n g a g e in 
the i r cul tura l pract ices w i thou t b e i n g pena l ized , t ha t is, w i thou t 
b e i n g d i sc r imina ted against for the i r c h o i c e s . 4 6 H e n c e , whatever 
p r o g r a m s are ins t i tu ted for t h e p ro t ec t i on of cul tura l contexts , they 
o u g h t to b e such as to secure t h e possibility of mean ingfu l cul tura l 
choices . To this e x t e n t H a b e r m a s ' s p roposa l is mistrustful of essen-
tialist mul t icul tura l i sms t ha t a t t r ibu te to t h e m e m b e r s of na t iona l o r 
cul tura l g r o u p s wha t A n t h o n y A p p i a h has cal led "tightly scr ip ted 
ident i t ies ," Or t ha t e n g a g e in a t t empt s to dic ta te to individuals t h e 
n a t u r e o r i m p o r t a n c e of such g r o u p m e m b e r s h i p s . 4 7 I n a pluralist ic 
context , b o t h collective a n d pe r sona l ident i t ies a re to s o m e d e g r e e 
o p e n to choice . H a b e r m a s ' s pos i t ion o n mul t icul tura l i sm, t h e n , en
dorses difference, b u t it is also sensitive to t he po ten t i a l th rea t s to 
pe r sona l a u t o n o m y en ta i l ed by d e m a n d s for r ecogn iz ing g r o u p iden
tities. T h e oppressive po ten t i a l of t h e politics of r ecogn i t i on derives 
b o t h f rom the desi re to def ine w h a t coun t s as an a u t h e n t i c manifes
ta t ion of cul tura l par t i c ipa t ion a n d f rom t h e expec ta t ion t ha t par
t icipants shou ld m a k e the i r m e m b e r s h i p in na t iona l o r cul tura l 
g r o u p s t h e cent ra l , def in ing fea ture of the i r ident i t ies . 

(2) A second aspect of H a b e r m a s ' s work tha t u n d e r g i r d s its sensi
tivity to difference is its h ighly di f ferent ia ted a p p r o a c h to t h e n a t u r e 
of legal-political discussions. Liberals have t radi t ional ly t e n d e d to 
t rea t polit ical d iscourse as t h o u g h it were all of a p iece a n d h e n c e 
have b e e n divided over w h e t h e r d e m o c r a t i c discussion o u g h t to b e 
cons t rued e i the r as pure ly strategic, a compe t i t i on a m o n g elites for 
the votes of t h e citizens (Schumpete r , Bobb io , Zo lo) , o r as conversa
tions tha t s tand u n d e r t h e g e n e r a l ru les of moral i ty a n d h e n c e 
requ i re special sorts of conversa t ional cons t ra in ts (Ackerman , 
Rawls). H a b e r m a s ' s a p p r o a c h is m o r e complex . S tar t ing f rom his 
dist inction be tween pragmat ic , e thical , a n d m o r a l uses of pract ical 
r e a s o n , 4 8 h e offers an analysis of poli t ical d iscourse which u n d e r l i n e s 
the impor t ance of ethical c o n c e r n s in t h e poli t ical d o m a i n . Whi le 
the legitimacy of t he law d e p e n d s o n p r o c e d u r e s des igned to e n s u r e 
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h a r m o n y be tween basic legal n o r m s a n d morality, for H a b e r m a s 
legal n o r m s differ f rom m o r a l n o r m s in t ha t in add i t i on to m o r a l 
cons idera t ions , p r agma t i c a n d ethical cons idera t ions , as well as p roc
esses of c o m p r o m i s e f o r m a t i o n a n d ba rga in ing , play a crucia l ro le 
in t h e just i f icat ion of t h e former . T h o u g h t h e historical develop
m e n t s of m o d e r n cons t i tu t iona l t rad i t ions exhib i t an unmis t akab le 
c o n v e r g e n c e o n universal h u m a n r ights whose basic c o n t e n t is 
mora l , n o n e t h e l e s s t h e citizens of each polit ical un i t , in legislating 
for themselves , i n t e r p r e t these basic cons t i tu t iona l p r inc ip les in l ight 
of the i r own h is tory a n d the i r own cultural ly specific values. In o t h e r 
words , in add i t ion to e n s h r i n i n g universal m o r a l pr inc ip les , a legal 
system is o n e of t h e p r i m e m e a n s by which a p e o p l e defines w h o they 
a re a n d w h o they w a n t to b e a n d the reby ar t icula te the i r distinctive 
cul tura l identity. 

(3) H a b e r m a s ' s clarification of t h e essential i n t e r c o n n e c t i o n be
tween legal validity a n d d e m o c r a t i c p r o c e d u r e pu t s h i m in a s t rong 
pos i t ion in deba te s a b o u t mul t icu l tura l i sm, for t h e i n t e r n a l re la t ion 
be tween private a n d publ ic a u t o n o m y m e a n s tha t t h e legit imacy of 
law is a func t ion n o t mere ly of t h e p r o t e c t i o n of individual l ibert ies 
b u t also of t h e exercise of pa r t i c ipa to ry r ights . Feminists , in par t icu
lar, have insisted t ha t t h e r ights of w o m e n c a n n o t b e p r o t e c t e d w h e n 
w o m e n a re p r e v e n t e d f rom ar t icula t ing the i r n e e d s , a n d tha t this is 
so even w h e r e ins t i tu t ions have b e e n des igned a n d b u d g e t s a l lo t ted 
for t h e p u r p o s e of such p ro t ec t ion . In criticizing welfare s chemes 
tha t l ead to t h e t r e a t m e n t of cl ients as passive rec ip ien ts of publ ic 
charity, they have, emphas i zed t h e fragility of individual l ibert ies 
w h e n they a re severed f rom t h e par t i c ipa t ion of those whose n e e d s 
s tand in n e e d of p ro t ec t ion . If pa r t i c ipa t ion in t h e def ini t ion of 
n e e d s is want ing , welfare t u r n s in to a pecu l ia r k ind of chari ty tha t is 
given condi t ional ly o n t h e rec ip ien t s ' a ccep tance of t he adminis t ra
tive supervis ion of the i r lives. M o r e broadly, in t h e d o m a i n of s trug
gles for r ecogn i t i on of differences, t h e a im c a n n o t b e t h e 
ins t i tu t ional izat ion f rom above of p ro t ec t ions a n d benefi ts for p re 
viously d i sadvantaged g roups , b u t m u s t r a t h e r be t h e real izat ion of 
full d e m o c r a t i c d ia logue in which everyone affected has some i n p u t 
in to t h e def ini t ion of n e e d s a n d ident i t ies a n d h o w these will b e 
p r o m o t e d o r h a m p e r e d by state a c t i o n . 4 9 
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In t he e n d , conversa t ions a b o u t mul t icu l tura l i sm advance only if 
pa r t i c ipan ts a re n o t forced to choose be tween a normat ive ly weak 
contex tua l i sm, o n t h e o n e h a n d , a n d a context-insensit ive universal-
ism, o n t h e other . H e r e as e lsewhere , re levant dis t inct ions d o m a k e 
a difference. 



Translator's Note 

Ciaran Cronin 

Of t h e essays col lec ted in this vo lume , I a m respons ib le for t h e 
t rans la t ions of chap te r s 1-5 a n d 7, t h o u g h J a m e s B o h m a n kindly 
showed m e a n early draft of his t rans la t ion of c h a p t e r 7. T h e r ema in 
ing t rans la t ions a re by o t h e r h a n d s , t h o u g h I have m a d e s o m e revi
sions to all of t h e m , as I have to previously p u b l i s h e d versions of 
chap te r s 1 a n d 2, to take a c c o u n t of final revisions of t he G e r m a n 
texts a n d to e n s u r e an a p p r o p r i a t e level of consis tency be tween t h e 
essays. 

A sho r t e r vers ion of c h a p t e r 1 a p p e a r e d in Proceedings of the Aristo
telian Society 96 (1996) : 335 -358 . C h a p t e r 6 was p u b l i s h e d u n d e r t h e 
title "Remarks o n Die te r G r i m m ' s 'Does E u r o p e N e e d a Const i tu
t ion , ' " t rans la ted by Iain L. Fraser a n d J o h n R McCormick , in Euro
pean Law Journal4 (3) , 1995: 303-307 . C h a p t e r 8 was t rans la ted by 
Sh ie r ry Weber Nicho l sen a n d a p p e a r e d in Char les Taylor, Multicul
turalism: Examining the Politics of Recognition, ed i t ed by Amy G u t m a n n 
(P r ince ton University Press: P r ince ton , NJ, 1994) , p p . 107-148 ; it is 
r e p r i n t e d h e r e by pe rmiss ion of t h e publ isher . An ear l ier vers ion of 
c h a p t e r 9 a p p e a r e d in Constellations 1 (1 ) : 1-10. C h a p t e r 10 was t rans
la ted by Wil l iam R e h g a n d a p p e a r e d in European Journal of Philosophy 
3 ( 1 ) : 12-20 . 

In p r e p a r i n g my own t rans la t ions I l e a r n e d s o m e t h i n g f rom each 
of these t ransla t ions , a n d especially f rom Bill Rehg ' s t rans la t ion of 
H a b e r m a s ' s Between Facts and Norms: Contributions to a Discourse Theory 
of Law and Democracy, to which this b o o k is a c o m p a n i o n vo lume . I 
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a m i n d e b t e d to Pab lo De Greiff, Vic Pe te r son , a n d Bill R e h g for 
suggest ions o n var ious chap te r s , a n d especially to J i i r gen H a b e r m a s 
w h o w e n t t h r o u g h a c o m p l e t e draft a n d m a d e m a n y helpful sugges
t ions. In a n u m b e r of p laces h e has also revised t h e text so t ha t 
t h e m e a n i n g is c learer t h a n it wou ld have b e e n in a m o r e li teral 
t rans la t ion . 



Preface 

T h e studies col lec ted in this vo lume were wri t ten since t h e appear 
a n c e of Faktizitdt und Geltungin 1992 . 1 T h e y a re u n i t e d by an in te res t 
in t h e ques t ion of wha t conc lus ions can still b e d rawn f rom t h e 
universalistic c o n t e n t of r epub l i c an pr inc ip les , in par t i cu la r for plu
ralistic societies in which mul t i cu l tu ra l conflicts a re b e c o m i n g m o r e 
acu te , for nat ion-states t ha t a re coalescing in to sup rana t iona l uni ts , 
a n d for t h e citizens of a wor ld society w h o have b e e n d rawn u n b e 
knowns t to themselves in to an invo lun ta ry risk society. 

In Pa r t I, I de f end t h e ra t iona l c o n t e n t of a moral i ty based o n 
equa l r espec t for everybody a n d o n t h e universal solidarity a n d 
responsibi l i ty of each for all. P o s t m o d e r n suspicion of a n indiscrimi
nate ly assimilating a n d h o m o g e n i z i n g universal ism fails to g rasp t h e 
m e a n i n g of this moral i ty a n d i n t h e h e a t of controversy obl i tera tes 
t h e re la t iona l s t ruc tu re of o t h e r n e s s a n d dif ference tha t universal
ism, p rope r ly u n d e r s t o o d , precisely takes in to accoun t . In The Theory 
of Communicative Action I set fo r th t h e basic concep t s in such a way 
t ha t they reveal t h e possibility of cond i t ions of life tha t escape t h e 
false oppojs i t i imJ^en^ " Gesellschaft" be tween 
"communi ty" a n d "society." T h e c o u n t e r p a r t to this social- theoret ical 
p r o g r a m in m o r a l a n d legal t h e o r y is a universal ism tha t is h ighly 
sensitive to differences. Equa l r espec t for everyone is n o t l imi ted 
to those w h o a re like us; it ex t ends to t h e p e r s o n of t h e o t h e r in 
his o r h e r o the rnes s . A n d solidarity with t h e o t h e r as one of us re
fers to t h e flexibkj^'^of^^ substontive 
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d e t e r m i n a t i o n s a n d e x t e n d s its p e r m e a b l e b o u n d a r i e s ever further . 
Th i s (m^grcomrnunr ry^cons t i t u t e s itself solely by way of t h e negat ive 
idea of abol i sh ing d i sc r imina t ion a n d h a r m a n d of e x t e n d m ^ r e l a -
t ions of m u t u a l r ecogn i t i on to i nc lude marg ina l i zed m e n a n d 
w o m e n . T h e c o m m u n i t y t hus construct ively o u d i n e d is n o t a collec
tive t ha t wou ld force its h o m o g e n i z e d m e m b e r s to affirm its distinct
iveness. H e r e inc lus ion does n o t imply locking m e m b e r s i n to a 
c o m m u n i t y t ha t closes itself off f rom o the r s . T h e "inclusion of t h e 
o t h e r " m e a n s r a t h e r t ha t t h e b o u n d a r i e s of t h e c o m m u n i t y a re o p e n 
for all, also j u i d jaostjesrjecially for those w h o a re s t rangers to o n e 
a n ^ ^ — 

Par t II con ta ins a d e b a t e with J o h n Rawls which took place at t h e 
invitat ion of t h e ed i tors a n d pub l i she r s of The Journal of Philosophy. 
In my con t r i bu t i on I a r g u e tha t d iscourse t h e o r y is be t t e r able to 
conceptua l ize t h e m o r a l in tu i t ions t ha t i n fo rm b o t h Rawls's a n d my 
work. My reply also a t t empt s to clarify t h e differences be tween po 
litical l iberal ism a n d my u n d e r s t a n d i n g of^Kantian republ icanism) 

Pa r t III a t t emp t s to s h e d l ight o n a controversy t ha t has flared u p 
o n c e aga in in G e r m a n y since reunif ica t ion. H e r e I take a s tep fur
t h e r a l ine of a r g u m e n t I originally deve loped in t h e essay "Citizen
ship a n d Na t iona l Ident i ty ." 2 T h e romant ica l ly insp i red idea of t h e 
n a t i o n as an ethnical ly based c o m m u n i t y of cu l tu re a n d historical 
dest iny t h a t may claim to exist as a n i n d e p e n d e n t state c o n t i n u e s to 
p rov ide s u p p o r t to such ques t ionab le a t t i tudes as t h e appea l to an 
a l leged r igh t of na t iona l se l f -de terminat ion , t h e c o r r e s p o n d i n g hos
tility toward mul t icu l tura l i sm a n d a polit ics of h u m a n r ights , a n d a 
dis t rust of t he t ransfer of sovereignty r ights to sup rana t iona l o rgani 
zat ions. T h e de fende r s of t h e e thn i c n a t i o n (Volksnation) over look 
t h e fact tha t we can take as o u r gu ide precisely t h e impressive his
torical ach ievements of t h e d e m o c r a t i c n a t i o n state a n d its republ i 
can cons t i tu t ional pr inc ip les in dea l ing with t h e p r o b l e m s cu r ren t ly 
p o s e d by t h e i nexorab le shift to pos tna t iona l fo rms of society. 

Pa r t IV deals with t h e i m p l e m e n t a t i o n of h u m a n r ights at b o t h t h e 
global a n d t h e domes t i c level. T h e b i cen t enn i a l of Kant ' s essay o n 
perpetual peace is a sui table occas ion for revising his c o n c e p t i o n of 
cosmopo l i t an law (Weltbiirgerrecht) in l ight of o u r s u b s e q u e n t histori
cal exper iences . T h e o n c e sovereign states have l o n g since forfei ted 
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t h e p r e s u m p t i o n of i n n o c e n c e c o n f e r r e d o n t h e m by i n t e rna t i ona l 
law (Volkerrecht) a n d can n o l o n g e r appea l to t h e p r inc ip le of n o n 
in t e r f e r ence in the i r i n t e r n a l affairs. T h e cha l l enge of mul t icul tura l 
ism is precisely ana logous to t h e ques t ion of h u m a n i t a r i a n 
i n t e rven t ion . H e r e t oo minor i t i es seek p r o t e c t i o n f rom the i r own 
g o v e r n m e n t s . But in t he case of mul t icul tura l i sm, d i sc r imina t ion 
takes p lace wi thin t h e f ramework of a b road ly legi t imate const i tu
t ional state a n d takes t h e m o r e subt le f o r m of d o m i n a t i o n by a 
majori ty cu l tu re t ha t has m e r g e d with t h e g e n e r a l poli t ical cu l tu re . 
However, against Char les Taylor 's c o m m u n i t a r i a n p roposa l , I a r g u e 
tha t a "politics of r ecogn i t ion , " which is supposed to e n s u r e t h e 
equa l r i gh t of dif ferent subcul tu res a n d fo rms of life to coexist 
wi th in a single r epub l i c an polity, m u s t reject collective r ights a n d 
survival gua ran t ee s . 

In Pa r t V, I review some basic a ssumpt ions of t h e discourse-
theore t ica l c o n c e p t i o n of democracy a n d the cons t i tu t iona l state. In 
part icular , this u n d e r s t a n d i n g of del iberat ive politics allows an ac
c o u n t of t h e co-originality of p o p u l a r sovereignty a n d h u m a n r ights . 
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1 
A Genealogical Analysis of the Cognitive Content * 
of Morality 

i 

If m o r a l s t a t ements o r u t t e r ances can b e justif ied, t h e n they have a 
cognit ive c o n t e n t . T h u s if we wan t to d e t e r m i n e w h e t h e r moral i ty 
has a cognit ive c o n t e n t we m u s t e x a m i n e wha t it m e a n s to justify 
s o m e t h i n g morally. In so d o i n g we m u s t dis t inguish be tween t h e 
theoretical ques t ion of w h e t h e r m o r a l u t t e r ances i n d e e d express 
knowledge and , if so, h o w they can b e justif ied, a n d t h e p h e n o -
meno log ica l ques t ion of wha t cognit ive m e a n i n g those w h o partici
p a t e in m o r a l conflicts themselves associate with the i r u t t e rances . I 
will use t h e t e r m "mora l just i f icat ion" in t h e first ins tance in a 
descriptive m a n n e r to refer t o t h e r u d i m e n t a r y prac t ice of justifica
t ion which has its. p r o p e r p lace in t h e everyday in te rac t ions of t h e 
lifeworld. 

In everyday contex ts we m a k e s t a t ement s t h r o u g h which we de
m a n d cer ta in c o n d u c t of o the r s (i.e., h o l d t h e m to a n ob l iga t ion) , 
c o m m i t ourselves to a course of ac t ion ( incur an ob l iga t ion) , re
p r o a c h ourselves o r o the r s , a d m i t mistakes, m a k e excuses, offer to 
m a k e a m e n d s , a n d so for th . O n this first level, m o r a l u t t e r ances 
serve to c o o r d i n a t e t h e ac t ions of different ac tors in a b i n d i n g o r 
ob l iga tory fashion. "Obl iga t ion" p r e supposes t h e intersubject ive rec
ogn i t ion of m o r a l n o r m s o r cus tomary pract ices t ha t lay down for a 
c o m m u n i t y in a convincing mannerwhat ^actors a re ob l iged to d o a n d 
wha t they can expec t f rom o n e ano the r . "In a convinc ing m a n n e r " 
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m e a n s t ha t t h e m e m b e r s of a m o r a l c o m m u n i t y a p p e a l to these 
n o r m s w h e n e v e r t h e c o o r d i n a t i o n of ac t ion breaks d o w n a n d p f e -
sent t h e m as p r i m a facie convinc ing reasons for claims a n d critical 
posi t ions . Mora l u t t e r ances a re m a d e against a b a c k g r o u n d of p o t e n 
tial reasons o n which we can draw in m o r a l d isputes . 

Mora l ru les o p e r a t e in a reflexive m a n n e r ; the i r power to coordi 
n a t e ac t ion is c o n f i r m e d o n two i n t e r c o n n e c t e d levels of in te rac t ion . 
O n t h e first level, they regu la te social ac t ion i m m e d ^ e l y j b y ^ i n d 
t h e m i l of actors a n d o r i en t i ng it in a pa r t i cu la r way; o n t h e s e c o n d 
level, they govern t h e critical pos i t ions actors a d o p t when, conflicts 
arise. T h e moral i ty of a c o m m u n i t y n o t only lays d o w n how its 
m e m b e r s shou ld act; it also (provides g r o u n d s : for t h e consensua l 
reso lu t ion of re levant conflicts. To the m o r a l l anguage g a m e b e l o n g 
d i sag reemen t s t ha t can b e resolved convincingly f rom t h e pe rspec
tive of pa r t i c ipan t s o n t h e basis of po ten t i a l just i f icat ions t ha t a re 
equally accessible to all. Sociologically speaking , m o r a l obl igat ions 
r e c o m m e n d themselves by the i r i n t e r n a l re la t ion to t h e gen t le , per
suasive force of r easons as an a l ternat ive to strategic, t ha t is, coercive 
o r manipula t ive , fo rms of conflict reso lu t ion . To p u t it a n o t h e r way, 
if moral i ty d id n o t possess a c red ib le cognit ive c o n t e n t for m e m b e r s 
of t h e corrmaimity, it wou ld have no^^\^^ge_Q^j^o}^v9 m o r e 
costly forms of ac t ion c o o r d i n a t i o n (such as t h e use of d i rec t force, 
o r t he exercise of in f luence t h r o u g h t h e t h r ea t of sanc t ions o r t h e 
p romise of r ewards ) . 

W h e n we e x a m i n e m o r a l d i sagreements , we m u s £ ^ c l u d £ ^ f f e c t i y e 
, r eac t ions in t h e class of m o r a l u t t e r ances . T h e key c o n c e p t of obli-

ga t ion refers n o t only to t he c o n t e n t of m o r a l in junc t ions b u t in 
add i t ion to t h e pecu l ia r cha rac te r of m o r a l validity (Sollgeltung) 
which is also ref lected in t he feel ing of b e i n g obl iga ted . T h e critical 
a n d self-critical s tances we a d o p t toward t ransgress ions f ind expres
sion in affective a t t i tudes: f rom t h e th i rd p e r s o n perspect ive , in 
a b h o r r e n c e , i nd igna t ion , a n d c o n t e m p t , f rom t h e perspect ive of 
those affected, in feelings of violat ion o r r e s e n t m e n t toward s econd 
persons , a n d f rom the first p e r s o n perspect ive , in s h a m e a n d gui l t . 1 

To these c o r r e s p o n d the positive e m o t i o n a l reac t ions of admi ra t i on , 
loyalty, g ra t i tude , etc. Because they express implici t j u d g m e n t s , these 
feelings in which actors express the i r p r o a n d con a t t i tudes a re 
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c o r r e l a t e d with evaluat ions. We j u d g e ac t ions a n d in t en t ions to b e 
"good" o r "bad," whe rea s o u r t e r m s for vir tues refer to pe r sona l 
quali t ies of agents . T h e claim tha t m o r a l j u d g m e n t s a d m i t of 
just i f icat ion also reveals itself in these m o r a l feelings a n d evaluations, 
for they differ f rom o t h e r feelings a n d evaluat ions i n .be in^ j i i ed to 
obl iga t ions t ha t func t ion as reasons . We d o n o t r e g a r d t h e m as t h e ' 
express ion of m e r e sen t imen t s a n d p re fe rences . 

F r o m t h e fact t ha t m o r a l n o r m s a re "valid" for t h e m e m b e r s of a 
c o m m u n i t y it does n o t follow, of course , t ha t they have intr insic 
cognit ive c o n t e n t . A sociological obse rver may b e able to descr ibe a 
m o r a l l a n g u a g e g a m e as a social fact, a n d even to expla in why 
m e m b e r s a re "convinced" of the i r m o r a l ru les , w i thou t himself b e i n g 
in a pos i t ion to give a plausible r e c o n s t r u c t i o n of the i r reasons a n d 
i n t e r p r e t a t i o n s . 2 Bu t a p h i l o s o p h e r c a n n o t r e m a i n c o n t e n t with this. 
H e will p u r s u e t h e p h e n o m e n o l o g y of t h e re levant m o r a l disagree
m e n t s fu r the r in o r d e r to c o m p r e h e n d w h a t m e m b e r s of t he com
m u n i t y d o w h e n they justify s o m e t h i n g moral ly . 3 Of course , 
" c o m p r e h e n d " h e r e m e a n s s o m e t h i n g o t h e r t h a n simply "under -
s t g B £ t i n g " u t t e r ances . Reflective r e c o n s t r u c t i o n oTtKe everyday prac
tice of just i f icat ion in which we ourselves par t i c ipa te as laypersons 
p e r m i t s recons t ruc t ive t rans la t ions t ha t foster critical u n d e r 
s tand ing . I n this m e t h o d o l o g i c a l a t t i tude t h e p h i l o s o p h e r ex t ends 
from within t h e pa r t i c ipan t perspect ive b e y o n d t h e circle of immediate 
par t i c ipan ts . j . 

T h e resul ts of such efforts can b e g a u g e d by e x a m i n i n g m o d e r n 
p r o g r a m s in m o r a l phi losophy. T h e s e theor ies differ in the i r deg rees 
of h e r m e n e u t i c o p e n n e s s . T h e i r r econs t ruc t i ons of t h e cognitive 
c o n t e n t of o u r everyday m o r a l in tu i t ions a re m o r e o r less c o m p r e 
hensive to t h e e x t e n t t ha t they a re sensitive to t h e intuit ive m o r a l , 
knowledge of t h e par t ic ipants . 

Strong noncognitivism tr ies to u n m a s k t h e p r e s u m e d cognit ive con
t e n t of m o r a l l a n g u a g e in g e n e r a l as a n i l lusion. I t a t t empt s to show 
tha t b e h i n d t h e u t t e r ances t ha t a p p e a r to pa r t i c ipan t s as m o r a l 
j u d g m e n t s a n d s tances tha t a d m i t of just i f icat ion, t h e r e lu rk m e r e 
feelings, a t t i tudes , a n d decisions. Uti l i tar ianism, which traces t h e 
"b ind ing" force of (evaluative or ien ta t ions^ a n d obl iga t ions back to 
p re fe rences , arrives at revisionist descr ip t ions similar to those of 
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noncogni t iv is t views such as emotivism (e.g., t ha t of Stevenson) a n d 
decis ionism (e.g., t ha t of P o p p e r o r t h e early H a r e ) . Bu t in con t ras t 
with s t rong noncogni t iv i sm, ut i l i tar ianism rep laces t h e unref lect ive 
m o r a l se l f -unders tanding of pa r t i c ipan t s with a utility calcula t ion 
u n d e r t a k e n f rom a n observer ' s p o i n t of view a n d the reby provides a 
mora l - theore t ica l just i f icat ion of t h e m o r a l l anguage g a m e . 

In this r espec t t h e r e is an affinity be tween ut i l i tar ianism a n d fo rms 
of weak noncognitivism t h a t take i n to a c c o u n t t h e se l f -unders tanding 
of moral ly acting subjects, w h e t h e r by re fe rence to m o r a l feelings (as 
in t h e t rad i t ion of Scottish m o r a l ph i losophy) o r by r e fe rence to an 
o r i en t a t i on to accep ted n o r m s (as in H o b b e s i a n con t rac tua l i sm) . 
However, t h e se l f -unders tanding of (moral ly judging subjects) suc
c u m b s to revision. O n such accounts , t h e supposedly objectively 
g r o u n d e d pos i t ions a n d j u d g m e n t s of moral ly j u d g i n g subjects in 
fact mere ly express ra t iona l motives, b e they feelings o r interests , 
just if ied in a purposive-ra t ional m a n n e r . 

Weak cognitivism leaves in tac t t h e se l f -unders tanding of t h e every
day prac t ice of m o r a l just i f icat ion to t h e e x t e n t tha t it ascribes an 
epis temic status to "s t rong" evaluat ions. Reflect ion o n w h a t is "good" 
for m e (or for us) all th ings cons ide red o r o n wha t is "author i ta t ive" 
for my (or for ou r ) consciously p u r s u e d life-plan o p e n s u p a f o r m 
of ra t iona l assessment of evaluative o r i en ta t ions (in t h e spirit of 
Aristotle o r Kie rkegaa rd ) . W h a t in each ins tance is valuable o r 
a u t h e n t i c forces itself u p o n us , so to speak, a n d differs f rom m e r e 
p re fe rences in its b i n d i n g character , t ha t is, in t h e fact tha t it po in t s 
b e y o n d n e e d s a n d p re fe rences . However, t h e intuit ive u n d e r 
s t and ing of jus t ice u n d e r g o e s revision o n this view. F r o m t h e per
spective of each individual ' s c o n c e p t i o n of t h e good , jus t ice , which 
is ta i lored to i n t e rpe r sona l re la t ions , appea r s as j u s t o n e value 
a m o n g o t h e r s (however p r o n o u n c e d ) , n o t as a c o n t e x t - i n d e p e n d e n t 
s t anda rd of impar t ia l j u d g m e n t . U 

Strong cognitivism seeks in add i t ion to take a c c o u n t of t h e categori
cal validity claim of m o r a l obl igat ions . It a t t emp t s to r e c o n s t r u c t t h e 
cognit ive c o n t e n t of t h e m o r a l l a n g u a g e g a m e across its full scope . 
T h e Kant ian t rad i t ion , un l ike neo-Aristotel ianism, is n o t j u s t con
c e r n e d with clarifying a prac t ice of m o r a l just if icat ion tha t unfo lds 
within t h e h o r i z o n of received n o r m s , b u t seeks to justify a m o r a l 



7 
A Genealogical Analysis of the Cognitive Content of Morality 

p o i n t of view f rom which such n o r m s can themselves b e j u d g e d in 
a n impar t i a l fashion. In this t rad i t ion , m o r a l t h e o r y g r o u n d s t he 
possibility of m o r a l just i f icat ion by r econs t ruc t i ng t h e p o i n t of view 
tha t m e m b e r s of pos t t rad i t iona l_soc ie t ies themselves intuitively 
a d o p t w h e n they f ind tha t they m u s t a p p e a l to r easons to justify 
p rob l e m a t i c m o r a l n o r m s . But in con t ras t with empir ic is t varieties of 
cont rac tua l i sm, this view ho lds tha t these reasons a re n o t conceived 
as agent-relat ive motives, t he reby leaving t h e epis temic co re of m o r a l 
validity intact . 

In wha t follows I first descr ibe t he historical s i tuat ion in which 
moral i ty loses its re l igious f o u n d a t i o n (II) . Th is descr ip t ion provides 
t h e b a c k g r o u n d for a genea logica l exp lo ra t ion of t h e two variants of 
classical empi r ic i sm (III) , two in te res t ing a t t empt s to rehabi l i ta te t h e 
empir ic is t p r o g r a m (IV-V), a n d t h e two t rad i t ions t ha t o r ig ina te 
with Aristotle (VI) a n d Kan t (VII), respectively. We a re t h e n in a 
pos i t ion to e x a m i n e two systematic ques t ions : W h i c h m o r a l intui
t ions a d m i t of r a t iona l r econs t ruc t ion? (VIII) a n d can t h e discourse-
theore t ica l s t a n d p o i n t itself b e justified? (IX) 

T h e var ious a t t empt s t ha t have b e e n m a d e to expl icate t h e "moral 
p o i n t of view" r e m i n d us that , after t h e b r e a k d o w n of a universally 
valid "cathol ic" worldview a n d with t h e s u b s e q u e n t t rans i t ion to 
pluralist ic societies, m o r a l c o m m a n d s can n o l o n g e r b e publicly 
just if ied f romfCt ranscenden t God ' s eye p o i n t of view) F r o m this la t ter 
van tage p o i n t b e y o n d the world , t h e wor ld cou ld b e objectified as a^ 
whole . T h e m o r a l p o i n t of view is s u p p o s e d to r e c o n s t r u c t this 
perspect ive within t he wor ld itself, t ha t is, wi thin t he b o u n d a r i e s of ' 
^our intersubjectively sha r ed world , while p rese rv ing t h e possibility of 
d i s tanc ing ourselves f rom the wor ld as a whole , a n d h e n c e t h e un i 
versality of t h e wor ld -encompass ing viewpoint . This shift in perspec
tive to a " t r anscendence f rom w i t h i n " 4 raises t h e ques t ion of w h e t h e r 
t h e specific b i n d i n g force of n o r m s a n d values can b e g r o u n d e d in 
th^__subjective f r e e d o m a n d j J ie pract ical r e a son of h u m a n be ings ( 

forsaken by G o d — a n d , if so, how t h e pecu l ia r au thor i ty of t h e m o r a l 
o u g h t is t he reby t r ans fo rmed . In t h e secular societies of t h e West, 
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everyday m o r a l in tu i t ions a re still s h a p e d by t h e n o r m a t i v e subs tance 
of so to speak decap i t a ted , legally privatized, jreligious t radi t ions , in 
par t i cu la r by t h e c o n t e n t s of t he H e b r e w moral i ty of jus t ice in t h e 
O l d Te s t a m e n t a n d t h e Chr is t ian ethics of love in t h e New Testa
m e n t . T h e s e c o n t e n t s a re t r ansmi t t ed by processes of socialization, 
t h o u g h often only implicitly a n d u n d e r different titles. T h u s a m o r a l 
ph i lo sophy t ha t views its task as o n e of r e c o n s t r u c t i n g everyday 
m o r a l consciousness is faced with t he cha l l enge of e x a m i n i n g h o w 
m u c h of this subs tance can b e rat ional ly just if ied. 

T h e biblically t r ansmi t t ed p r o p h e t i c doc t r ines fu rn i shed in t e rp re 
ta t ions a n d reasons tha t i m b u e d m o r a l n o r m s with t h e power to 
g e n e r a t e pub l ic a g r e e m e n t ; they exp l a ined why God ' s c o m m a n d s 
a re n o t a rb i t ra ry in junc t ions b u t can claim validity in a cognit ive 
sense. Le t us assume t h e r e is n o funct ional equiva len t for moral i ty 
u n d e r m o d e r n cond i t i ons ei ther, a n d h e n c e tha t t h e m o r a l l anguage 
g a m e c a n n o t b e r ep l aced bya_system of pure ly behaviora l con t ro l s 
which a re also seen as such . T h e n t h e p h e n o m e n o l o g i c a l l y a t tes ted 
cognitive validity of m o r a l j u d g m e n t s a n d posi t ions poses t h e p r o b 
l em of w h e t h e r t h e power of accep ted values a n d n o r m s to g e n e r a t e 
ra t iona l a g r e e m e n t may n o t b e a fo rm of ( t ranscendenta l illusior^, o r 
w h e t h e r it can still b e just i f ied even u n d e r pos tmetaphys ica l condi 
t ions. Mora l ph i lo sophy does n o t itself have to p rov ide t h e r easons 
a n d in t e rp re t a t i ons that , in secular ized societies, take t h e p lace of 
t he (at least publicly) deva lued rel igious r easons a n d in t e rp re t a t ions ; 
b u t it wou ld have to identify t h e k inds of r easons a n d i n t e rp re t a t i ons 
t ha t can l e n d t h e m o r a l l anguage g a m e sufficient r a t iona l force even 
wi thou t t h e back ing of re l ig ion. Wi th r e g a r d to this genea logica l 
p rob lema t i c , I wou ld like, first, to recal l t h e m o n o t h e i s t i c f o u n d a t i o n 
of t he validity of o u r m o r a l n o r m s (1) and , second , to specify 
in g rea te r detai l t h e cha l l enge p o s e d by t h e m o d e r n historical situ
a t ion (2) . 

(1) T h e bible g r o u n d s m o r a l c o m m a n d s in t h e revealed w o r d of 
God . T h e s e c o m m a n d s a re to b e obeyed uncond i t i ona l ly because 
they a re backed by the au thor i ty of an o m n i p o t e n t God . Bu t if t ha t 
were t he only source of the i r authori ty, the i r validity w o u l d mere ly 
have t h e cha rac t e r of a "must" (Mussen), as a ref lect ion of t h e un 
l imi ted power of a sovereign: G o d can c o m p e l o b e d i e n c e . But this 
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voluntar is t ic i n t e r p r e t a t i o n does n o t yet e n d o w no rma t ive validity 
with any cognit ive significance. It first acqui res a cognit ive m e a n i n g 
w h e n m o r a l c o m m a n d s a re i n t e r p r e t e d as express ions of t h e will of 
a n all-knowing a n d comple te ly just and loving God . Mora l c o m m a n d s 
d o n o t spr ing f rom t h e free choice of an Almighty b u t a re t he 
express ions of t h e will of an all-wise Crea to r a n d an all-just a n d 
loving Redeemer . We can dis t inguish two different o rde r s of reasons 
for t he respec twor th iness of t he divine c o m m a n d s : metaphysical 
(ontotheologisch) r easons g r o u n d e d in t h e o r d e r of c rea t ion a n d 
soter iological r easons r o o t e d in t he (divinely o r d a i n e d ) h is tory of 
salvation. 

Metaphysical just i f icat ion appea ls to a wor ld o r d e r t ha t owes its 
exis tence to t h e wise legislat ion of t he Creator . It accords h u m a n 
be ings a n d t h e h u m a n c o m m u n i t y a privi leged status wi thin c rea t ion 
a n d t he r eby endows t h e m with a "calling." Crea t ionis t metaphysics 
gives c u r r e n c y to t h e c o n c e p t i o n of na tu r a l law unde r ly ing cos-
mological ly g r o u n d e d ethical systems which is also familiar f rom t h e 
i m p e r s o n a l worldviews of t h e Asiatic re l ig ions a n d of Greek p h i l o s o 
phy. O n such ethical concep t ions , th ings a re essentially e n d o w e d with 
te leological significance. H u m a n be ings a re also p a r t of t h e o r d e r of 
Be ing a n d can d e d u c e f rom it wha t they a re a n d wha t they o u g h t to 
be . In this way t h e ra t iona l c o n t e n t of m o r a l laws receives onto logica l 
conf i rma t ion f rom t h e ra t iona l o r d e r of Be ing as a whole . 

T h e soter iological just i f icat ion of m o r a l c o m m a n d s , by contras t , 
appea l s to t h e jus t ice a n d goodnes s of a R e d e e m e r ; a t t he e n d of 
t ime h e will fulfill his p r o m i s e of salvation which is c o n t i n g e n t o n 
o n e ' s l ead ing a m o r a l o r lawful life. H e is J u d g e a n d R e d e e m e r in 
o n e p e r s o n . In l ight of his c o m m a n d s , G o d j u d g e s each p e r so n ' s life 
in a c c o r d a n c e with his j u s t deser ts . His jus t ice ensures tha t his j u d g 
m e n t will b e c o n s o n a n t with t he u n i q u e life h is tory of each individ
ual , while at t h e same t ime his goodnes s allows for h u m a n fallibility 
a n d for t h e sinfulness of h u m a n n a t u r e . Mora l c o m m a n d s acqu i re a 
ra t iona l m e a n i n g b b t h f rom the fact tha t they p o i n t t h e way to 
pe r sona l salvation a n d f rom the fact tha t they a re app l i ed in an 
impar t i a l m a n n e r . 

To b e sure , speak ing of "mora l c o m m a n d s " is mis lead ing in t ha t 
t h e p a t h to salvation is n o t p r e d e t e r m i n e d by a system of ru les b u t 
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by a divinely au tho r i zed way of life t ha t we a re en jo ined to emu la t e . 
Th is is w h a t is m e a n t , for example , by a n imitatio Christi, t ha t is, by 
following in t h e footsteps of Christ . O t h e r wor ld re l igions too , a n d 
even ph i losophy with its ideals of t h e wise m a n a n d the vita contem-
plativa, distill t h e m o r a l subs tance of the i r doc t r ines in to e x e m p l a r y 
fo rms of life. Th is m e a n s tha t in rel igious-metaphysical worldviews, 
t h e just is still i n t e rwoven with specific concep t i ons of t h e good life. 
H o w we shou ld t rea t o the r s in i n t e rpe r sona l re la t ions is laid down 
by a m o d e l of t he e x e m p l a r y life. 

F u r t h e r m o r e , t h e r e fe rence to a pe r sona l G o d w h o sits in j u d g 
m e n t o n t h e dest iny of each individual at t h e e n d of t ime m a k e s 
possible an i m p o r t a n t d is t inct ion be tween two aspects of morality. 
Every p e r s o n h a s / a j F ^ first as 
,a m e m b e r of t he c o m m u n i t y of believers with w h o m G o d has en
t e r ed in to a covenant , a n d s econd as a u n i q u e p e r s o n ind iv idua ted 
by his life h is tory w h o c a n n o t allow himself to b e r e p r e s e n t e d (ver-
treten) by a n y o n e else be fore God . Th is c o m m u n i c a t i o n s t ruc tu re 
shapes o n e ' s m o r a l r e l a t i o n — m e d i a t e d by G o d — t o o n e ' s n e i g h b o r 
u n d e r t h e aspects of solidarity a n d of justice ( he re u n d e r s t o o d in t he 
n a r r o w sense) . As a m e m b e r of t he universal c o m m u n i t y of believers, 
I a m b o u n d by solidarity to t he o t h e r as my fellow, a s ^ n e 6 f u s j as 
an unsubs t i tu tab le (unvertretbar) individual; by contras t , I owe the 
otheT^equal r espec t as ^^e^^^on^Sl^ p e r sons who , as u n i q u e 
individuals, expec t to b e t r ea t ed justly. T h e "solidarity" g r o u n d e d in 
m e m b e r s h i p recalls t h e social b o n d tha t un i tes all pe r sons : o n e 
p e r s o n s tands in for t h e other . T h e u n c o m p r o m i s i n g egal i tar ianism 
of "justice," by contras t , calls for sensitivity to t h e differences t ha t set 
each individual apa r t f rom o thers : each p e r s o n d e m a n d s tha t o t h e r s 
respec t h i m in his o t h e r n e s s . 5 T h e Jhadaeo-Chris t ian t rad i t ion re-
j raMsjso l ida^ they provide 

two different perspect ives o n t h e same c o m m u n i c a t i o n s t ruc tu re . 
(2) Wi th t h e t rans i t ion to a p lura l i sm of worldviews in m o d e r n 

society, re l igion a n d t h e e thos r o o t e d in it d is in tegra te as a public 
basis of a moral i ty sha red by all. At any ra te , t he validity of universally 
binding m o r a l ru les can n o l o n g e r b e a c c o u n t e d for in t e r m s of 
r easons a n d in te rp re ta t ions t ha t p r e s u p p o s e t h e exis tence a n d t h e 
agency of a t r a n s c e n d e n t Crea to r a n d Redeemer . As a c o n s e q u e n c e , 
t h e metaphysica l val idat ion of objectively ra t iona l m o r a l laws loses 



11 
A Genealogical Analysis of the Cognitive Content of Morality 

its force, a n d with it t he soter iological c o n n e c t i o n be tween the i r j u s t 
appl ica t ion a n d t h e objectively des i rable g o o d of salvation. More
over, t h e devalua t ion of metaphysica l concep t s ( a n d t h e co r r e spond 
ing ca tegory of exp lana t ions ) is also c o n n e c t e d with a d i sp l acemen t 
of ep is temic au thor i ty f rom rel igious doc t r ines to t h e empir ica l sci-

i ences . Wi th t h e dissolut ion of metaphysica l concep t s of essences, t h e 
i n t e r n a l c o n n e c t i o n be tween assertoric s t a tements a n d co r r e spond 
ing expressive, evaluative, a n d no rma t ive s ta tements also dissolves. 

^ p i a t is "objectively ra t iona l" can b e just i f ied only as l o n g as t he j u s t 
a n d t h e g o o d a re g r o u n d e d in a normat ive ly i m b u e d Be ing itself; 
a n d wha t is "objectively des i rab le" can b e just if ied only as l o n g as t h e 
teleology of t h e h is tory of salvation g u a r a n t e e s t h e real izat ion of t h e 
state of pe r fec t jus t ice t ha t also involves ^ c o n c r e t e good . 

In this new si tuat ion, m o r a l ph i losophy d e p e n d s o n a j^gosF 
r n e t a p j ^ k a U e y e l of just if icat ion?] This m e a n s in t h e first p lace that , 
as r ega rds its m e t h o d , it m u s t r e n o u n c e t h e God ' s eye viewpoint; as 
r ega rds its con t en t , it can n o l o n g e r appea l to t h e o r d e r of c rea t ion 
a n d sacred history; and , as regards its theoretical a p p r o a c h , it c a n n o t 
appea l to {metaphysical concep t s of essence^tib^Fundercut t h e logi
cal d is t inct ions be tween different types of i l locut ionary u t t e r a n c e s . 6 

Mora l ph i lo sophy m u s t justify t he cognit ive validity of m o r a l j u d g 
m e n t s a n d posi t ions w i thou t drawing o n these resources . 

F o u r responses to this s i tuat ion strike m e as too implaus ib le to 
m e r i t fu r the r discussion: 

• Mora l real ism a t t empt s to rehabi l i ta te t h e onto logica l just if icat ion 
of n o r m s a n d values with pos tmetaphysica l m e a n s . I t de fends t he 
i d e a tha t we can have cognit ive access to s o m e t h i n g in t he wor ld tha t 
has t he pecu l ia r power to o r i e n t o u r desires a n d to b i n d o u r wills. 
Since this no rma t ive source can n o l o n g e r b e exp la ined in t e rms of 
t h e cons t i tu t ion of t h e wor ld as a whole , t he p r o b l e m shifts to t he 
epis temologica l level: a m o d e of e x p e r i e n c e ana logous to pe rcep 
t i o n — a n intuit ive grasp o r ideal in tu i t ion of ya lugs—must b e postu
la ted as t he basis of value j u d g m e n t s which a re assimilated to factual 
s t a t emen t s . 7 

• Whi le ut i l i tar ianism does offer a p r inc ip le in t e r m s of which m o r a l 
j u d g m e n t s can b e justif ied, its o r i en t a t i on to t h e an t ic ipa ted ag
grega te utility of a course of ac t ion does n o t p e r m i t an a d e q u a t e 
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r econs t ruc t i on of t h e m e a n i n g of normat iv i ty in gene ra l . In par t icu
lar, u t i l i tar ianism fails to grasp t h e individualistic m e a n i n g of a m o 
rality based o n equa l r espec t for eve ryone . 

• As we have seen, me tae th ica l skepticism leads to revisionist de
scr ipt ions of t he m o r a l l anguage g a m e tha t lose t o u c h with t h e 
pa r t i c ipan t s ' se l f -unders tanding. T h e y c a n n o t expla in wha t they a re 
t ry ing to expla in , namely, everyday m o r a l pract ices , which wou ld 
b r e a k down if t h e par t i c ipan ts t h o u g h t t ha t the i r m o r a l d isputes d id 
n o t have any cognit ive c o n t e n t . 8 

• Mora l funct ional ism is n o t t radi t ionalis t ic in t h e sense tha t it re
verts to p r e m o d e r n m o d e s of just if icat ion. It invokes t he au thor i ty 
of u p r o o t e d rel igious t rad i t ions for the i r positive effects in stabilizing 
m o r a l consciousness . But a funct ional just i f icat ion of moral i ty u n d e r 
t aken f rom t h e obse rver perspect ive n o t only c a n n o t r ep lace t h e 
au thor i ty of t h e reasons tha t conv inced believers; it un in t en t iona l ly 
destroys t h e cognit ive c o n t e n t of a religiously g r o u n d e d moral i ty by 
t rea t ing t h e epis temic au thor i ty of bel ief as a mere social fact . 9 

I l l 

T h e rel igious doc t r ines of c rea t ion a n d t h e h is tory of salvation p ro 
vided epis temic reasons for bel ieving tha t divine c o m m a n d s d o n o t 
spr ing f rom b l ind au thor i ty b u t a re ra t iona l o r " t rue ." If r ea son n o w 
withdraws f rom t h e objective r e a l m of n a t u r e o r sacred h is tory in to 
t h e m i n d s of ac t ing a n d j u d g i n g subjects, t h e "objectively ra t iona l " 
r easons for m o r a l j u d g m e n t a n d ac t ion m u s t b e r ep l aced by "subjec
tively ra t iona l " r e a s o n s . 1 0 O n c e t h e rel igious f o u n d a t i o n has b e e n 
u n d e r m i n e d , t he cognit ive c o n t e n t of t h e m o r a l l anguage g a m e can 
h e n c e f o r t h b e r e c o n s t r u c t e d only o n t h e basis of t he r ea son a n d t h e 
will of its par t ic ipants . H e n c e "will" a n d " reason" also fo rm t h e basic 
concep t s of m o r a l theor ies t ha t set themselves this task. W h e r e a s 
empir ic i sm conceives of pract ical r ea son as t h e faculty of d e t e r m i n 
ing o n e ' s choice (Willkur) by m a x i m s of p r u d e n c e , Aris tote l ianism 
a n d Kant ian ism take a c c o u n t n o t only of ra t iona l motives b u t also of 
a will (Wille) t h a t is free to b i n d itself by insight. 

Empir ic i sm identifies pract ical r ea son with i n s t r u m e n t a l r eason . 
O n this view it is ra t iona l for an ac to r to act in o n e way a n d n o t in 
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a n o t h e r if t h e (ant ic ipa ted) resul t of t h e ac t ion is in his interest , 
satisfies h i m o r gives h i m p leasure . In a par t i cu la r s i tuat ion such 
r easons ca r ry weigh t for a pa r t i cu la r ac tor w h o has specific prefer
ences a n d goals. We call these reasons "pragmat ic" o r preferen t ia l 
because they^n2otiTOte^aycjdons and , un l ike epis temic reasons , d o n o t 
immedia te ly s u p p o r t j u d g m e n t s o r op in ions . T h e y prov ide ra t iona l 
motives for ac t ions b u t n o t for convict ions. However, they "affect" 
t h e will only to t h e e x t e n t t ha t t h e ac tor adop t s a c o r r e s p o n d i n g r u l e 
of ac t ion. This is wha t different iates i n t en t iona l ac t ion f rom sponta
neous ly mot iva ted ac t ion in gene ra l . An " in ten t ion" is also a dispo
sition; bu t , in con t ras t with " incl inat ion," it only arises t h r o u g h 
f r e e d o m of will, t ha t is, in vi r tue of t h e fact t ha t t h e ac tor adop t s a 
r u l e of ac t ion. An ac tor acts rat ional ly w h e n h e acts o n reasonsand 
knows why h e follows a m a x i m . Empir ic i sm only takes a c c o u n t of 
p r a g m a t i c reasons , in o t h e r words , of t he case in which an ac tor lets 
his will b e b o u n d (in Kant ' s t e rms) to "rules of skill" o r "counsels of 
p r u d e n c e " by i n s t r u m e n t a l r eason . In this way h e obeys t he p r inc ip le 
of i n s t r u m e n t a l rationali ty: "Whoever wills t h e e n d , so far as r ea son 
has decisive in f luence o n his ac t ion, wills also t he indispensably 
necessary m e a n s to it t ha t lie in his power . " 1 1 

Taking this as the i r basis, t h e two classical empir ic is t p r o g r a m s 
a t t e m p t to r e c o n s t r u c t a ra t iona l co re of morality. Scottish m o r a l 
ph i lo sophy takes m o r a l feelings as basic a n d conceives of moral i ty as 
w h a t f o u n d s t h e b o n d s of solidarity t ha t u n i t e a c o m m u n i t y (a ) . 
Social con t r ac t t h e o r y beg ins immedia te ly with in teres ts a n d con
ceives of moral i ty as w h a t ensu re s tha t social in te rac t ions r egu la t ed 
by n o r m s a re j u s t (b ) . Bo th theor ie s ul t imately r u n u p against t h e 
same p r o b l e m : they c a n n o t expla in t h e ob l iga tory cha rac te r of 
m o r a l dut ies , wh ich po in t s b e y o n d t h e b i n d i n g force of p r u d e n c e , 
in t e r m s of ra t iona l motives a lone . 

(a) Mora l a t t i tudes express feelings of approval a n d disapproval . 
H u m e u n d e r s t a n d s these as t h e typical s en t imen t s of a t h i rd p e r s o n 
w h o j u d g e s actors f rom a b e n e v o l e n t d is tance . Consequen t ly a n 
a g r e e m e n t in m o r a l j u d g m e n t s c o n c e r n i n g a p e r s o n ' s cha rac te r sig
nifies a c o n v e r g e n c e of feelings. Even if approval a n d disapproval 
express sympathy a n d an t ipa thy a n d h e n c e a re e m o t i o n a l in n a t u r e , 
it is ra t iona l for a n obse rve r to r eac t in this way. For we es t eem 
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s o m e o n e as vir tuous if h e shows himself to b e useful a n d ag reeab le 
to us a n d o u r fr iends. Moreover , this display of sympathy fills t h e 
v i r tuous p e r s o n with p r i d e a n d satisfaction, whe reas b l a m e pa ins t h e 
o n e w h o is r e p r o a c h e d a n d occasions h i m displeasure . T h u s t h e r e 
a re p r agma t i c r easons even for al truist ic act ion: b e n e v o l e n c e tha t 
mee t s with t h e approval of o t h e r s gives satisfaction to t h e useful a n d 
agreeab le p e r s o n himself. T h e s e affective disposi t ions p rov ide t h e 
basis u p o n which the socially integrat ive power of m u t u a l t r u s t can 
unfo ld . 

However, these p ragma t i c r easons for m o r a l a t t i tudes a n d act ions 
a re convinc ing only as l ong as we t h i n k of i n t e rpe r sona l re la t ions in 
small c o m m u n i t i e s based o n solidarity, such as families a n d ne igh
b o r h o o d s . C o m p l e x s o t i e j j e ^ s o l e l y by feel-
ings like s^rpat ih^j i i id^t rus t , which a re g e a r e d to t h e local s p h e r e . 
AfomFconduc t toward s t rangers calls for "artificial" virtues, above all 
a disposi t ion to jus t ice . In t he case of abs t ract ne tworks of ac t ion , 
m e m b e r s of p r i m a r y r e fe rence g r o u p s can n o l onge r rely o n t h e 
familiar reciproci t ies be tween p e r f o r m a n c e s a n d rewards a n d 
the reby lose the i r p r agma t i c reasons for benevo lence . Feel ings of 
obl iga t ion tha t b r idge t h e d is tance be tween s t rangers a re n o t "ra
t ional for m e " in t h e same sense as a re feelings of loyalty toward 
m e m b e r s of my g r o u p o n whose ^coopera t ion I can rely. Insofar as 
solidarity is t h e reverse side of jus t ice , t h e r e is n o t h i n g w r o n g in 
p r inc ip le with t h e a t t e m p t to expla in t h e origin of m o r a l du t ies as 
t h e resul t of t he ex tens ion of p r i m a r y g r o u p loyalties to ever larger/ 
g r o u p s (or in t e r m s of t h e t r ans fo rma t ion of pe r sona l t rus t i n to 
"system t r u s t " ) . 1 2 But t h e validity of a no rma t ive t h e o r y is n o t meas
u r e d by h o w it deals with ques t ions of m o r a l psychology b u t r a t h e r 
by how it accoun t s for t h e no rma t ive pr ior i ty of dut ies . It shou ld 
expla in why, in cases of conflict be tween b e n e v o l e n t feelings a n d a n 
abstract r e q u i r e m e n t of jus t ice , it is r a t iona l for m e m b e r s of a g r o u p 
to subordinate t he i r loyalty toward those they k n o w personal ly to a 
solidarity with s t rangers . Bu t feelings offer too n a r r o w a basis for t h e 
solidarity be tween m e m b e r s of an i m p e r s o n a l c o m m u n i t y of m o r a l 
b e i n g s . 1 3 

(b) Social con t r ac t t h e o r y overlooks t he d i m e n s i o n of solidarity 
f rom t h e ou tse t by re la t ing t he ques t ion of t h e no rma t ive justifica-

\ 
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t ion of a system of jus t ice directly to t h e in teres ts of t h e individual , 
t he r eby shifting t h e focus of moral i ty f rom dut ies to r ights . T h e 
ju r id ica l c o n c e p t i o n of a n individual r igh t (subjektive Recht) to t h e 
legally p r o t e c t e d f r e e d o m to p u r s u e o n e ' s in teres ts wi th in cer ta in 
d o m a i n s accords with a strategy of just if icat ion t ha t ope ra t e s with 
p r agma t i c r easons a n d is g e a r e d to t h e ques t ion of w h e t h e r it is 
ra t iona l for t h e individual to subject his will to a system of ru les . 
YurthermoreTTRF'^meTalized n o t i o n of t h e con t r ac t der ived f r o m . 
private law, which g r o u n d s such r ights in a symmeuTraTway, is well 
sui ted for t h e cons t ruc t ion of a social o r d e r based o n a g r e e m e n t . 
Such a n o r d e r is j u s t o r g o o d in t he m o r a l sense w h e n it satisfies t h e 
in teres ts of its m e m b e r s equally. T h e social con t r ac t follows f rom t h e 
idea tha t each c a n d i d a t e m u s t have a ra t iona l mot ive for consen t ing 
of his own free will to b e c o m e a m e m b e r a n d subject ing himself to 
t h e c o r r e s p o n d i n g n o r m s a n d p r o c e d u r e s . T h u s t h e cognit ive con
t en t of wha t m a k e s t h e o r d e r a m o r a l o r a j u s t o r d e r rests o n t h e 
aggrega ted c o n s e n t of all of t h e individual m e m b e r s a n d can b e 
exp la ined m o r e precisely in t e r m s of t h e ra t iona l we igh ing of g o o d s 
tha t e ach of t h e m p e r f o r m s in l ight of his own pre fe rences . 

Th is p r o g r a m is o p e n to/ two ob j ec t i on^ First, t h e assimilation of 
m o r a l ques t ions to ques t ions of t h e poli t ical jus t i ce of a n associat ion 
of individuals u n d e r l a w 1 4 has t he drawback tha t equa l respec t for 
everybody, a n d h e n c e a universalistic morality, c a n n o t b e just if ied o n 
this basis. OtalyMh^ in ru le -governed 
in te rac t ion with o n e a n o t h e r have a r ea son to accep t rec iproca l 
obl igat ions . T h u s .the s p h e r e of those posses img r ights will e x t e n d 
only to those f rom w h o m rec ip roca t ion can b e e x p e c t e d because 
they wan t to , o r have to , c o o p e r a t e . Second , H o b b e s i a n i s m wrestles 
in vain with iJTf^Jarmliar problem of t h e f ree jdder , w h o engages in 
a sha r ed prac t ice only with t h e proviso t ha t h e can deviate f rom t h e 
a g r e e d n o r m s w h e n it is to his advantage . T h e free r i de r p r o b l e m 
shows tha t a n a g r e e m e n t be tween in te res t ed par t ies c a n n o t itself 
g r o u n d any obligations. 

This p r o b l e m has led to an in te res t ing c o m b i n a t i o n of t h e two 
empir ic is t s trategies. A m e n t a l rese rva t ion c o n c e r n i n g formally rec
ogn ized n o r m s is n o l o n g e r possible o n c e t ransgress ions of n o r m s 
a re p u n i s h e d n o t by external ly i m p o s e d sanct ions b u t ins tead by t h e 
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(iniemalizedsanctions)manifested in feelings of gui l t o r s h a m e . 1 5 But 
t h e p r o p o s e d exp lana t ion f o u n d e r s o n t h e rjrima facie difficulty of 
explainir ig self-punishing feelings in a ra t iona l m a n n e r . O n e c a n n o t 

ra t iona l mot ive for "wishing to have" i n n e r sanc t ions of this 
k i n d . 1 6 A p a r t f rom any th ing else, t h e r e a re c o n c e p t u a l r easons why 
it c a n n o t b e "rat ional for m e " to accep t t h e p r o m p t i n g s of a b a d 
consc ience unques t ion ing ly a n d at t h e same t ime m a k e t h e m t h e 
object of pract ical ref lect ion, h e n c e n o n e t h e l e s s to ques t ion t h e m . 
W h e n we act moral ly we d o so because we take it to b e r igh t o r g o o d 
a n d n o t because we wan t to avoid i n n e r sanct ions . We call sanc t ions 
" in terna l ized" w h e n we have m a d e t h e m o u r own. Bu t t h e process 
o f j g ^ i n g t h e m o u r ^ exp l a ined in a purposive-
ra t iona l mann£r^ at any ra te n o t f rom t h e perspect ive of t h e p e r s o n 
affected: for h i m t h e rat ional i ty of an ac t ion is n o t simply its ability 
to m a k e a funct ional c o n t r i b u t i o n to t h e r egu la t ion of t h e c o m m u 
nity as a w h o l e . 1 7 

I T h e r e is n o m o r e a way back f rom t h e cont rac tua l i s t just i f icat ion 
of a no rma t ive o r d e r to in te rna l i zed feelings of d i s app roba t i on t h a n 
t h e r e is a d i rec t r o u t e f rom m o r a l feelings of sympathy a n d re ject ion 
to t h e i n s t r u m e n t a l just i f icat ion of dut ies . Mora l feelings give expres
sion to a t t i tudes t ha t imply m o r a l j u d g m e n t s ; a n d in d isputes over 
t h e validity of m o r a l j u d g m e n t s we d o n o t l imit o u r a r g u m e n t s to 
p ragma t i c r easons o r p re fe rences . Classical^empiricism j a i l s to^ac-
c o u n t for t h i s j j h e j i o m e M reasons . 
I t c a n n o t ul t imately expla in t h e ob l iga tory force of m o r a l n o r m s in 
t e r m s of p re fe rences . 

IV 

Two m o r e r e c e n t theore t ica l a p p r o a c h e s , wh ich r e m a i n c o m m i t t e d 
to empir ic is t a s sumpt ions while a t t e m p t i n g to d o jus t ice to t h e p h e 
n o m e n o l o g y of ob l iga tory n o r m s , r e s p o n d to this p r e d i c a m e n t of 
classical empir ic ism. W h e r e a s Allan G i b b a r d r e m a i n s closer to t h e 
expressivist a p p r o a c h of exp la in ing a social life based o n solidarity, 
E rns t T u g e n d h a t r e m a i n s closer to t h e cont rac tual i s t a p p r o a c h of 
r e c o n s t r u c t i n g a social life based o n jus t ice . Bu t b o t h start f rom t h e 
same in tu i t ion: viewed in t e r m s of funct ion , every m o r a l system 
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provides a so lu t ion to t h e p r o b l e m of a m o n g 
be ings w h o a re d e p e n d e n t o n social in te rac t ion . Mora l conscious
ness is t h e express ion of t h e ^ ^ ^ ^ ^ t e ) d e m a n d s tha t m e m b e r s of a 
coopera t ive social g r o u p m a k e o n o n e ano the r . Mora l feelings regu
late t h e obse rvance of t h e unde r ly ing n o r m s . S h a m e a n d guil t a ler t 
a p e r s o n t ha t h e , in T u g e n d h a t ' s words , has failed as a "cooperat ive 
m e m b e r " o r as a "good social p a r t n e r . " 1 8 G i b b a r d r e m a r k s of these 
feelings: "[ they a re ] t ied genetical ly to p o o r coopera t ive will—to a 
special way a social b e i n g can fail to b e a g o o d c a n d i d a t e for inclu
sion in coopera t ive s c h e m e s . " 1 9 Bo th a u t h o r s seek to d e m o n s t r a t e 
t he ra t iona l basis of t h e e m e r g e n c e o r t he cho ice of moral i ty in 
gene ra l , b u t also of a universalistic moral i ty based o n r ea son (Ver-
nunftmoral). W h e r e a s T u g e n d h a t sticks to t h e subjective perspect ive 
of par t ic ipants , G ibba rd takes t he objectifying a p p r o a c h of func
t ional exp lana t ion . 

I n con t ras t with Kant , w h o u n d e r s t a n d s n o r m s exclusively as max
ims of ac t ion, G i b b a r d ex t ends t h e c o n c e p t of a n o r m to all k inds of 
s t anda rds t ha t specify why it is ra t iona l to h o l d an op in ion , to express 
a feeling, o r to act in a cer ta in way. Having cer ta in o p i n i o n s can b e 
ra t iona l for m e in the same way as can express ing cer ta in feelings o r 
ac t ing o n cer ta in in t en t ions . T h a t s o m e t h i n g is "rat ional for m e " 
m e a n s that^I h a v e j n ^ e ^ c e r ^ n j n p ^ ^ own in l ight of which it 
"makes sense," o r is "appropr i a t e , " "plausible" o r simply "best," to 
believe, feel, o r d o s o m e t h i n g . G i b b a r d t h e n calls those n o r m s m o r a l 
t ha t lay d o w n for a c o m m u n i t y which classes of act ions mer i t spon
t a n e o u s disapproval . T h e y specify in which cases it is r a t iona l for t h e 
m e m b e r s to feel a s h a m e d or guilty o r to r e sen t t h e c o n d u c t of 
o the r s . G ibba rd ' s inclusive use of t h e concgs j^o f^^ that , 
un l ike Kant , h e c a n n o t derive the Rationality of ac t ion (in accord
a n c e with t h e a f o r e m e n t i o n e d p r inc ip le of purpos ive rat ionali ty) 
f rom the ac tor ' s r easons for b i n d i n g his__mll to this o r t ha t m a x i m . 
Bu t if all r a t iona l motives refer to p r i o r s tandards , it m a k e s n o sense 
to ask in t u r n why it was ra t iona l to in te rna l ize such s t anda rds in t h e 
first p lace . T h e fact t ha t s o m e o n e takes s o m e t h i n g to b e ra t iona l 
simply expresses t h e fact t ha t t h e s t andards au tho r i z ing this j u d g m e n t 
a re his s t andards . H e n c e G i b b a r d u n d e r s t a n d s rat ional i ty j udgmen t s , 
w h e t h e r m o r a l o r n o n m o r a l , as expressive speech acts. T h e y c a n n o t 
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b e t r u e o r false, b u t only t ru thfu l o r u n t r u t h f u l . A n d t h e only war
r a n t for t h e agent-relative b ind ingnes s of m o r a l ru les is a t ruthfully 
expressed m e n t a l s t a t e . 2 0 

Given this "expressivist" a c c o u n t of normativity, G ibba rd makes 
two moves. First h e offers a n evolu t ionary exp lana t ion of m o r a l 
n o r m s f rom t h e observer ' s perspect ive a n d t h e n h e tries to m a k e 
sense of t h e biological "value" of moral i ty f rom t h e pa r t i c ipan t ' s 
perspect ive, t ha t is, h e tries to t ransla te it f rom t h e Jhej)jretical lan
guage of a '^biolqgyof i n t e rpe r sona l c o o r d i n a t i o n " in to t h e l anguage 
ofjpracticai de l ibe ra t ion . ~ 

Acco rd ing to t h e p r o p o s e d neo-Darwin ian exp lana t ion , m o r a l 
feelings such as s h a m e , guilt , a n d r e s e n t m e n t deve loped in t h e 
course of t h e evolut ion of t he h u m a n species as r egu la to ry m e c h a 
nisms to facilitate t he c o o r d i n a t i o n of ac t ion . T h e normat iv i ty of 
ru les in vir tue of which it appea r s ra t iona l to m e m b e r s of co
o p e r a t i n g g r o u p s to have such feelings, a n d h e n c e to d i sapprove of 
c o n d u c t tha t deviates f rom n o r m s a n d to offer o r to expec t co r re 
s p o n d i n g excuses as r e p a r a t i o n for a failure in coo rd ina t i on , is n o t 
rat ional ly intell igible to t h e par t i c ipan ts themselves. But t h e au thor 
ity which simply manifests itself in t h e rat ional i ty j u d g m e n t s of t he 
par t ic ipan ts can b e explained f rom t h e observer ' s perspect ive in t e r m s 
of t he " reproduct ive va lue" of t h e in te rna l i zed n o r m s a n d the cor re 
s p o n d i n g affective disposi t ions. T h a t these n o r m s a n d disposi t ions 
a re advan tageous f rom a n evolu t ionary p o i n t of view is s u p p o s e d to 
find express ion in the i r subjectively convinc ing character . O n this 
analysis, t h e p r o p e r task for ph i lo sophy is to establish a p lausible 
c o n n e c t i o ^ t h e obse rve r ancTwhat is 
taEen^to ^£J^twmd^[^the pa r t i c ipan t . Th is p r o b l e m takes o n par
t icular u r g e n c y when t h e actors n o l o n g e r rely o n in te rna l i zed 
n o r m s b u t e n g a g e in o p e n d isputes over which n o r m s they shou ld 
accep t as valid. 

L a n g u a g e funct ions in any case as t h e mos t i m p o r t a n t m e d i u m for 
i n t e rpe r sona l coo rd ina t i on . Mora l j u d g m e n t s a n d posi t ions tha t res t 
o n in te rna l i zed n o r m s find express ion in an emot iona l ly c h a r g e d 
l anguage . But w h e n the no rma t ive b a c k g r o u n d consensus b reaks 
d o w n a n d new n o r m s have to b e w o r k e d out , a different f o r m of 
c o m m u n i c a t i o n is r e q u i r e d . T h e par t i c ipan t s m u s t t h e n p u t the i r 
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t rus t in t h e o r i en t i ng power of "normat ive discourses": "I shall call 
this in f luence normative governance. I t is in this g o v e r n a n c e of act ion, 
belief, a n d e m o t i o n t ha t we m i g h t f ind a p lace for p h e n o m e n a tha t 
cons t i tu te accep tance of n o r m s , as o p p o s e d to mere ly in te rna l iz ing 
t h e m . W h e n we work o u t at a d is tance , in communi ty , wha t to d o o r 
th ink o r feel in a s i tuat ion we a re discussing, we c o m e to accep t 
n o r m s for t h e s i tua t ion . " 2 1 

But it is n o t a l toge the r c lear wha t cou ld s u p p o r t t he "normat ive 
g o v e r n a n c e " such discourses a re s u p p o s e d to provide . I t c a n n o t b e 
g o o d reasons , because they derive the i r rat ional ly mot iva t ing power 
f rom in te rna l i zed s t anda rds which m u s t b e a s sumed to have for
feited the i r au thor i ty—otherwise t h e r e wou ld b e n o n e e d to r e a c h 
an u n d e r s t a n d i n g in discourse . W h a t t h e par t i c ipan ts m u s t m a k e a n 
object of discussion c a n n o t s imul taneously func t ion as a s t anda rd in 
t h e discussion. G i b b a r d c a n n o t r e p r e s e n t discursively achieved 
a g r e e m e n t c o n c e r n i n g m o r a l n o r m s o n t h e m o d e l of t he coopera-j 
tive search for t h e t ru th ; r a t h e r h e m u s t r e p r e s e n t it as a process ini 
which par t i c ipan t s rhetor ical ly influence o n e ano the r . | 

A p r o p o n e n t w h o wants to win a g r e e m e n t for a n o r m tha t h e 
believes is wor thy of r ecogn i t i on can only truthfully express t h e 
subjective state in which h e experiences t h e n o r m as b i n d i n g . If h e 
m a n a g e s to d o this in an a u t h e n t i c way h e can win over his inter
locu tors by i n d u c i n g similar affective states in t h e m . T h u s in n o r m a 
tive discourses^ r e a c h i n g ja ra t iona l a g r e e m e n t is r ep l aced by 
s o m e t h i n g like achieving a m u t u a l h a r n i o n i z a t ^ n ^ Inter
estingly, t h e publicT^egalitarian, a n d noncoerc ive communica t ive 
cond i t ions of a Socrat ic d ia logue a re s u p p o s e d to be m o s t conduc ive 
to t h e exercise of this k ind of rhe tor ica l in f luence . T h e "conversa
t ional d e m a n d s " g o v e r n i n g Socrat ic d ia logue a re of a p ragma t i c k ind 
(with t h e excep t ion of t h e r e q u i r e m e n t t ha t con t r ibu t ions m u s t b e 
c o h e r e n t ) , 2 2 T h e y a re s u p p o s e d to p r e v e n t t h e unjustified exclus ion 
of affected par t ies a n d t h e a rb i t ra ry privi leging of speakers a n d 
topics—in o t h e r words , u n e q u a l t r ea tmen t ; they a re also supposed 
to p r e c l u d e repress ion a n d m a n i p u l a t i o n a n d n o n r h e t o r i c a l forms 
of in f luence . T h e s e c o m m u n i c a t i o n cond i t ions a re indis t inguishable 
f rom t h e p ragma t i c p resuppos i t ions of a coopera t ive search for 
t r u t h . 2 3 So it is hard ly surpr is ing tha t t he n o r m s tha t win a g r e e m e n t 
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u n d e r these cond i t ions a re ul t imately ident ica l to a moral i ty of equa l 
solidaristic responsibi l i ty for everybody. Bu t we c a n n o t speak of 
' just if ication" h e r e because t he discursive process is n o t g e a r e d to 
t h e mobi l iza t ion of t h e be t t e r r easons b u t to t h e effectiveness of t h e 
m o r e impressive express ions of feelings. 

As a result , G ibba rd owes us an exp lana t ion of why precisely d i e 
n^r jus^Xhal^roye^to b e t h e bes t f rom t h e funct ional perspect ive of 
the i r "survival va lue" for a par t i cu la r species shou ld wm^gr£e j [nen t 
u n d e r t h e pragmat ical ly privi leged cond i t ions of c o m m u n i c a t i o n : 
"In no rma t ive discussion we a re in f luenced by each other , b u t n o t 
only by each other . Mutua l in f luence n u d g e s us toward consensus , if 
all goes well, but not toward any consensus whatsoever.^Evolutionary 
cons ide ra t ions suggest this: consensus may p r o m o t e biological 
fitness, but only the consensus of the right kind. T h e consensus m u s t b e 
mutua l ly f i tness-enhancing, a n d so to move toward it we m u s t b e 
responsive to th ings t ha t p r o m o t e o u r biological f i tness . " 2 4 G ibba rd 
recognizes t h e p r o b l e m tha t t h e resul ts r e a c h e d f rom t h e objective 
perspect ive of invest igat ion m u s t b e m a d e cons is tent with t h e results 
tha t t h e par t i c ipan t s in d iscourse accep t as ra t iona l f rom an ins ider ' s 
perspect ive. Bu t o n e looks in vain for such a n exp lana t ion . G i b b a r d 
fails to expla in why the i m p r o b a b l e communica t ive cond i t ions of 
no rma t ive discourses a re "selective" in t he same sense, a n d why 
t l ^ ^ Q u j ^ p r o d u c e t h e s a m £ resu l t—tha t is, an increase in t h e 
probabi l i ty of collective survival—as d o t h e m e c h a n i s m s of n a t u r a l 
e v o l u t i o n . 2 5 

Erns t T u g e n d h a t avoids t he p r o b l e m a t i c d e t o u r t h r o u g h a funct ion
alist exp lana t ion of morality. H e first descr ibes h o w m o r a l r u l e sys
t ems funct ion in general a n d wha t motives we cou ld have to b e m o r a l 
at all (a) , a n d t h e n cons iders what form of moral i ty it wou ld b e 
ra t iona l for us to choose u n d e r pos tmetaphys ica l cond i t ions (b ) . 

(a) In con t r a s t with classical contractual is tn , T u g e n d h a t beg ins 
with a fulljOejiggd^ c o n c e p t of the^rnoral communi ty . Th is c o n c e p t 
ir icludes t he se l f -unders tanding of those w h o feel themselves b o u n d 
by m o r a l ru les a n d h e n c e those w h o "have a consc ience ," express 

Chapter 1 
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m o r a l feelings, a r g u e a b o u t m o r a l j u d g m e n t s with reasons , a n d so 
for th . M e m b e r s of t h e c o m m u n i t y t h i n k tha t they "know" wha t is 
"good" a n d "evil" in t h e categor ical sense. Hav ing ou t l i ned this 
concep t i on , T u g e n d h a t cons iders w h e t h e r it is r a t iona l for any given 
cand ida t e to e n t e r i n to such a m o r a l prac t ice desc r ibed as a whole, 
t ha t is, to b e c o m e a c o o p e r a t i n g m e m b e r of a m o r a l c o m m u n i t y as 
such: "That we w a n t to b e l o n g to a m o r a l c o m m u n i t y at all . . . is 
u l t imately a n act of o u r a u t o n o m y for which t h e r e can only b e g o o d 
motives, n o t r e a s o n s . " 2 6 By "au tonomy" T u g e n d h a t u n d e r s t a n d s only 
t h e capacity to act in a ru l e -governed m a n n e r f rom ra t iona l motives. 
But t h e pract ical r easons h e goes o n to e n u m e r a t e go b e y o n d t h e 
empir ic is t f ramework of value-free cons ide ra t ions of p r u d e n c e . For 
T u g e n d h a t a d d u c e s n o t p r e m o r a l in teres ts b u t value-or ienta t ions 
which cou ld only have deve loped wi th in t h e con t ex t of a moral ly 
cons t i tu ted communi ty . For e x a m p l e , it is r a t iona l for m e to e n t e r a 
m o r a l c o m m u n i t y because I p re fe r t h e status of subject a n d ad
dressee of r ights a n d dut ies to t h e status of a n object to which 
rec iproca l in s t rumen ta l i za t ion wou ld r e d u c e m e ; o r because bal
a n c e d f r iendships a re b e t t e r for m e t h a n t h e s t ruc tura l isolat ion of 
a strategically ac t ing subject; o r because I can e x p e r i e n c e t h e satis
faction of b e i n g r e spec t ed by pe r sons w h o a re wor thy of m o r a l 
r espec t only as a m e m b e r of a m o r a l c o m m u n i t y a n d so for th . 

T h e p re fe rences t ha t T u g e n d h a t sp^ 
c o m m u r n t y a re a l ready infused with t h e values of such a communi ty ; 
tHey are c o n t i n g e n t o n pribr, in^ 
t ions. At any r a t e - t h e s e motives d o n o t expla in h o w it cou ld b e 
ra t iona l for actors who find themselves in a premoral condition a n d know 
n o t h i n g else to m a k e t h e t rans i t ion to a m o r a l cond i t ion . S o m e o n e 
w h o arrives at r easons for his decis ion to p u r s u e a m o r a l life, r easons 
which can only resul t f rom ref lect ion o n t h e p r io r e x p e r i e n c e of t h e 
advantages of moral ly r egu la t ed in te rac t ion , has left b e h i n d t h e 
egocen t r i c perspect ive of ra t iona l cho ice a n d takes his o r i en t a t i on 
ins tead f rom c o n c e p t i o n s of t h e g o o d life. H e or ien t s his pract ical 
de l ibe ra t ion to t h e ethical ques t ion of wha t k i n d of life h e shou ld 
lead, w h o h e is a n d wants to b e , wha t in t h e l o n g r u n is "good" for 
h i m all th ings cons ide red , etc. Reasons tha t c o u n t in l ight of these 
cons ide ra t ions have mot iva t ing force only insofar as they affect t h e 
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ident i ty a n d se l f -unders tanding of an ac to r w h o has a l ready b e e n 
f o r m e d by a m o r a l communi ty . 

Mar t in Seel also u n d e r s t a n d s ( a n d accepts) t h e a r g u m e n t in this 
sense. A l t h o u g h t h e h a p p i n e s s of a successful life does n o t necessar
ily consist in a m o r a l life, a subject w h o wants to live a g o o d life has 
g o o d reasons for accep t ing m o r a l cond i t ions (of whatever k i n d ) . It 
is a l readyj : lear f rom t h e ethical perspect ive tha t it is n o t possible to 
l ead a good life o u t s i d £ j a _ j j ^ ^ Of course , t ha t only 
m e a n s tha t " there a re necessary areas of over lap be tween a g o o d life 
a n d a moral ly g o o d life, b u t n o t t ha t a g o o d life is only possible 
within the limits of a moral ly g o o d l i fe . " 2 7 Bu t T u g e n d h a t is n o t so 
m u c h in te res ted in t h e relation be tween t h e g o o d life a n d moral i ty 
as in t h e ethical justification for b e i n g mora l . A n d this leads to a n 
unavo idab le p a r a d o x if, like T u g e n d h a t , o n e rightly insists o n t h e 
difference be tween wha t is g o o d for onesel f a n d m o r a l c o n c e r n for 
t h e interes ts of o thers : insofar as a n ac tor only has ra t iona l motives 
for p r e f e r r i ng m o r a l to p r e m o r a l cond i t ions , h e u n d e r m i n e s t h e 
ob l iga tory n a t u r e of t h e m o r a l expec ta t ions whose categorical valid
ity h e shou ld recognize u n d e r these cond i t ions . 

Seel recognizes tha t "mora l cons ide ra t ion . . . t r anscends those 
p re fe rence-based reasons we have for accep t ing t he m o r a l p o i n t of 
view at all,"^8 b u t h e does n o t d raw t h e co r r ec t conc lus ion f rom 
t h i s . 2 9 T h e t h r u s t of an ethical just i f icat ion for b e i n g m o r a l is n o t 
tha t s o m e o n e is mot iva ted by pre fe rence-based reasons to "confront 
r easons of a comple te ly different sor t" b u t r a t h e r t ha t t h e m o r a l 
l anguage loses t h e i l locutiraarj^fprce of u n c o n d i t i o n a l demaric[s~as 
soon as pa r t i c ipa t ion in_ t h e mora^ 
e n t j g n ^ ^ a ra t iona l chooser . If t h e ac tor w h o assures 
himself of t h e super ior i ty of a m o r a l way of life is t h e same as t h e 
o n e w h o accepts such cond i t ions o n t h e basis of this p r e f e rence , his 
e thical just i f icat ion cond i t ions t he m o r a l l anguage g a m e as a whole 
a n d changes t he cha rac te r of t h e moves t ha t a re possible wi th in it. 
For ac t ing moral ly "out of respec t for t h e law" is i ncompa t ib l e with 
t h e e thical proviso of always e x a m i n i n ^ w h e t h e r t h e prac t ice as a 
whole also pays off f rom t h e p e ^ ^ life p lan . For 
concep tua l re^asonsTThe^categorical m e a n i n g of m o r a l obl igat ions 
can b e u p h e l d only as l o n g as addressees a re p r e v e n t e d f rom step-
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p i n g ou ts ide t h e m o r a l communi ty , if only in a vir tual m a n n e r , in 
o r d e r to weigh t h e advantages a n d disadvantages of m e m b e r s h i p 
f rom t h e d is tance of t h e first p e r s o n perspect ive . Nor, conversely, is 
t h e r e a r o u t e f rom ethical ref lect ion to t h e just i f icat ion of morality. 

(b) Even if t h e empir ic is t d r e a m were to b e c o m e a reality, a n d 
ref lect ion o n o n e ' s own interes ts wou ld g e n e r a t e a rat ional ly r econ-
s t ruc tab le dynamic t ha t wou ld p r o p e l o n e b e y o n d t h e pur su i t of 
those in teres ts in t h e d i rec t ion of u n c o n d i t i o n a l m o r a l c o n c e r n — 
even t h e n t h e essential p r o b l e m wou ld n o t b e solved. Ethical r easons 
expla in at m o s t why we shou ld e n g a g e in s o m e j m O T ^ J a n ^ a g e ^ a m e 
6 r otherTTiut n o t whicfiTone. T u g e n d h a t gives this p r o b l e m a genea
logical cas tTTav ing lost t h e t rad i t ional f o u n d a t i o n of the i r sha red 
morality, t h e par t i c ipan t s m u s t r e a c h a s h a r e d u n d e r s t a n d i n g of 
which specific m o r a l n o r m s they shou ld adop t . In this process n o 
body can claim m o r e au thor i ty t h a n a n y o n e else; all s t andpo in t s 
f rom which o n e cou ld claim privi leged access to m o r a l t r u t h have 
lost the i r validity. T h e social con t r ac t cou ld n o t p rov ide a satisfactory 
r e sponse to this cha l l enge because ah a g r e e m e n t a m o n g con t rac t ing 
p a r t n e r s mot iva ted by in teres ts can lead a t bes t to a n external ly 
i m p o s e d social r egu la t ion of c o n d u c t , b u t n o t to a b ind ing , le t a lone 
a universalistic, c o n c e p t i o n o f ( t h e T o m m ^ ^ T u g e n d h a t ' s de
scr ipt ion of t h e s tar t ing p o i n t is similar to t h e o n e I have p r o p o s e d . 
T h e m e m b e r s of a m o r a l c o m m u n i t y a r e n o t t ry ing to replace mora l 
ity with a social r egu la t ion of behav ior t ha t is to everybody's advan
tage. T h e i r goal is n o t to r ep lace t h e m o r a l l anguage g a m e as such, 
b u t only its re l igious founda t i on . 

Th is l ine of t h o u g h t leads to ref lect ion o n t h e cond i t ions of com
munica t ive a g r e e m e n t which , after re l ig ion a n d metaphysics , r ep r e 
sent t h e only r e m a i n i n g r e sou rce o n which t h e just if icat ion of a 
moral i ty of equa l r espec t for everybody can draw: "If t h e g o o d is n o 
l o n g e r laid down in a t r a n s c e n d e n t m a n n e r , t h e only p r inc ip le of t h e 
g o o d seems to b e cons ide ra t ion for m e m b e r s of t h e communi ty , 
whose m e m b e r s h i p in t u r n can n o l onge r be l imited, a n d h e n c e 
cons ide ra t ion for all o the r s—which m e a n s cons ide ra t ion for the i r 
wishes a n d interests . To p u t it in t h e f o r m of a s logan: intersubjec-
tivity t hus u n d e r s t o o d takes t h e p lace of t h e t r a n s c e n d e n t pregiven. 
. . . Since t h e rec iproca l d e m a n d s . . . cons t i tu te t h e f o r m of moral i ty 
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in genera l j o n e can also say: i n a s m u c h as t h e c o n t e n t to which t h e 
d e m a n d s refer is n o t h i n g o t h e r t h a n cons ide ra t ion for wha t all want , 
the content now fits the form."^0 

In this way T u g e n d h a t derives t h e Kant ian p r inc ip le of universali-
za t ion f rom t h e symmetr ical cond i t ions of t h e initial s i tuat ion in 
which t h e par t ies , w h o have b e e n s t r ipped of all privileges a n d as a 
resul t a re o n an equa l foot ing, c o m e t o g e t h e r to agree o n basic 
n o r m s tha t can b e rat ional ly accep ted by all p a r t i c i p a n t s . 3 1 However, 
h e fails to recogn ize tha t "rat ional acceptabil i ty" t he reby takes jou a 
m e a n i n g d i f f e r en t f rom s o m e t h i n g ' s b e i n g "rat ional for m e . " If t h e r e 
is n o au thor i ty for re la t ions of m o r a l r ecogn i t i on h i g h e r t h a n t h e 
g o o d will a n d i r m g h t of t h q s e j v h o c o m e to a s h a r e d ^ ^ r e e m e n t 
c o n c e r n i n g t h e ru les t h a ^ a r e j t o ^ o v e r n livin^JogejJaer, t h e n 
t h e s t anda rd f o r j u d g i n g these ru les m u s t b e der ived exclusively f rom 
t h e s i tuat ion in which par t i c ipan ts seek to convince o n e a n o t h e r of 
the i r beliefs a n d proposa ls . By e n t e r i n g in to a coopera t ive c o m m u 
nicative prac t ice , they a l ready tacitly accep t t he cond i t i on of symmet
rical o r equa l cons ide ra t ion for everyone ' s interests . Because this 
prac t ice only achieves its goal if eve ryone is willing to convince 
o the r s a n d to b e convinced by t h e m , every ser ious pa r t i c ipan t m u s t 
e x a m i n e wha t is rationaLforJilm under the conditions of symmetr ical 
a n d equa l c c ^ i d e r ^ i o n _ o f interests . But with t h e r e fe rence ~to t h e 
possibility bf an a g r e e m e n t r e a c h e d b y ^ ^ S q n ^ d i s c o u r s e ) (which in 
Rawls's case is i m p o s e d by the s t ruc tu re of t h e or iginal pos i t ion ) , 
p ragmat i c r easons take o n an epis temic m e a n i n g . In this way we 
t r anscend t he b o u n d a r i e s of i n s t r u m e n t a l r eason . A pr inc ip le of 
universalization t h a t c a n n o t b e just i f ied by appea l to each individ
ual 's in teres ts (or to each individual ' s c o n c e p t i o n of t he g o o d ) serves 
as t he g r o u n d of validity of ra t iona l morality. We can gain ins ight 
into this p r inc ip le only t h r o u g h ref lect ion o n t h e unavo idab le con
ditions of impar t ia l j u d g m e n t . 

Whi le G i b b a r d analyzes these cond i t ions as p r agma t i c p resuppos i 
t ions of no rma t ive discourses, h e views t h e m solely f rom t h e func
t ionalist perspect ive of the i r c o n t r i b u t i o n to t h e c o o r d i n a t i o n of 
social act ion. T u g e n d h a t , by contras t , u p h o l d s t h e view tha t t h e 
accep t ance of m o r a l ru les m u s t b e just i f ied f rom the perspect ive of 
t h e par t i c ipan ts themselves; b u t h e too den ie s t h e epis temic m e a n -
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ing tha t this accep tance assumes u n d e r cond i t ions of ra t iona l 
d iscourse . 

VI 

Weak noncogni t iv i sm assumes tha t an ac tor ' s cho ice can b e affected 
by pract ical r e a son in j u s t o n e way, namely, t h r o u g h de l ibe ra t ions 
t ha t acco rd with t h e p r inc ip le of i n s t r u m e n t a l rationality. If, by con
trast, pract ical r ea son is n o l o n g e r assimilated to i n s t r u m e n t a l rea
son, t h e conste l la t ion of r ea son a n d will changes , a n d h e n c e so does 
t he c o n c e p t of subjective f r eedom. F r e e d o m is n o l o n g e r e x h a u s t e d 
by t h e ability to choose in a c c o r d a n c e with m a x i m s of p r u d e n c e b u t 
finds express ion in t h e will's capacity to b i n d itself t h r o u g h insight . 
T h e significance of t h e t e r m "insight" h e r e is t ha t a decis ion can b e 
justified in t e r m s of "epis temic" reasons . Since epis temic reasonsj 
general ly s u p p o r t t h e t r u t h of assertoric s ta tements , t h e use of t h e 
express ion "epis temic" in pract ical con tex ts is in n e e d of explana
t ion. P ragmat ic r easons d e p e n d o n the p re fe rences a n d p u r p o s e s of 
each par t i cu la r p e r s o n . Only t h e a g e n t himself, w h o knows his own 
p re fe rences a n d pu rposes , has t h e final epis temic au thor i ty to j u d g e 
these "data." Practical ref lect ion can lead t o ( m ^ g h t ^ o n l y w h e n it_ 
goes b e y o n d t h e subjective wor ld to which the ac tor has privi leged 
access a n d pe r t a ins to t he con t en t s of an intersubjectively s h a r e d ^ 
social world. In this way ref lect ion o n s h a r e d e x p e r i e n c e s , pract ices , 
a n d fo rms of life b r ings to awareness f | i n ^ ^ to which 
we d o n o t have access simply t h r o u g h t h e epis temic au thor i ty of t he 
first p e r s o n singular. 

Br ing ing to consciousness something^lmplici t ly k n o w n is n o t t h e 
same as acqu i r ing empir ica l k n o w l e d g e . 3 2 Scientific knowledge is 
TOunTerrnTurti^^ achieved insight^ critically ap
p rop r i a t e s a p r e theore t ica l know-how b y j T i a n n g it explicit , con tex-
tual izing i t , j | r ^ Ethical insights resul t f rom 
the expl ica t ion of t he know-how tha t communica t ive ly socialized 
individuals have acqu i r ed by growing u p in a par t i cu la r cu l tu re . T h e 
most^genera l e l e m e n t s of t he pract ical knowledge of a cu l tu re have 
b e c o m e s e d i m e n t e d in its evaluative vocabula ry a n d in its ru les 
for t h e use of no rma t ive sen tences . Actors d o n o t j u s t deve lop 
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c o n c e p t i o n s of themselves a n d of t h e life they wou ld like to l ead in 
g e n e r a l in l ight of the i r evaluatively c h a r g e d l anguage games ; they 
also discover attractive a n d repulsive features of par t i cu la r s i tuat ions 
t ha t they c a n n o t u n d e r s t a n d w i thou t "seeing" h o w they ought to 
r e s p o n d to t h e m . 3 4 Because we have intuit ive knowledge of w h a t is 
attractive a n d repulsive, r igh t o r wrong , a n d in gene ra l of re levance , 

^ t h e m o m e n t of ins ight h e r e can b e d i s t inguished f rom a c o r r e s p o n d 
ing disposi t ion o r p re fe rence . It consists of an intersubjectively 

- sha red know-how tha t has g a i n e d accep t ance in t h e lifeworld a n d 
has "proved" itself in prac t ice . As t h e s h a r e d possession of a cul tura l 
f o r m of life, it enjoys "objectivity" in vi r tue of its social diffusion a n d 
accep tance . H e n c e t he pract ical ref lect ion which critically app rop r i -
ates this irrtuitive knowledge r equ i r e s a social perspect ive tha t goes 
b e y o n d t h e first p e r s o n s ingular perspect ive of s o m e b o d y ac t ing o n 
his p re fe rences . 

H e r e I wan t to dis t inguish f rom t h e ou t se t be tween value-orienta-
t ions (Wertorientierungen) a n d obl igat ions (Verpflichtungeri). We j u d g e 
value-or ienta t ions a n d t h e evaluative se l f -unders tanding of pe r sons 
o r g r o u p s f rom t h e ethical p o i n t of view, whereas we j u d g e dut ies , 
n o r m s , a n d categorical imperat ives f rom t h e moral p o i n t of view. 
E t h i c a l g u e s t i o n s arise f rom t h e first p e r s o n perspect ive, Seen f rom 
t h e first p e r s o n p lu ra l po l rTF^F^Sv^They refer t o I T s r i a r e d e thos : 
wha t is a t issue is h o w we u n d e r s t a n d ourselves as m e m b e r s of o u r 
communi ty , h o w we shou ld o r i e n t o u r lives, o r wha t is bes t for us in 
the l o n g r u n a n d all th ings cons ide red . Similar ques t ions arise f rom 
t h e first p e r s o n s ingular perspect ive: w h o I a m a n d w h o I wou ld like 
to b e , o r h o w I shou ld lead my life. Such existential c o n c e r n s differ 
f rom cons ide ra t ions of p r u d e n c e n o t j u s t in view of t h e e x t e n d e d 
ho r i zons impl ied by t h e f o r m u l a of w h a t "in the long run and all things 
considered is bes t for m e . " I n these ques t ions t h e first p e r s o n perspec
tive does n o t imply a n egocen t r i c res t r ic t ion to shee r p re fe rences ; 
ra ther , it po in t s to an individual life h is tory tha t is always a l ready 
e m b e d d e d in intersubjectively s h a r e d t rad i t ions a n d fo rms of l i f e . 3 5 

T h e at tract iveness of t h e values in l ight of which I u n d e r s t a n d myself 
a n d my life c a n n o t b e exp l a ined wi thin t h e limits of t h e wor ld of 
subjective expe r i ences to which I have privi leged access. F r o m the 
ethical p o i n t of view, my p re fe rences a n d goals a re n o l o n g e r simply 
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given b u t a re themselves o p e n to d i scuss ion ; 3 6 s ince they d e p e n d o n 
my se l f -unders tanding, they can u n d e r g o r e a s o n e d c h a n g e t h r o u g h 
ref lect ion o n wha t has intr insic value for us wi th in t h e h o r i z o n of o u r 
sha r ed social world . 

F r o m t h e ethical p o i n t of v i e w w e ^ ^ ^ ^ ^ c ^ ^ v ^ ^ a n ^ i ^ ^ ^ 
successful, o r better, n o t misspen t life, which arise in t h e con tex t of 
a part icular , collective fo rm of life o r of an individual life history. 
Pract ical ref lect ion takes t h e f o r m of a process of<fiermeneutic self-
clarificatiorij) It gives express ion to s t rong evaluat ions in l ight of 
which I o r i e n t my se l f -unders tanding. In this con t ex t t h e cr i t ique of 

^se l f -decept ion^and of symptoms of a<£ompulsive o r a l i ena tec^mode 
of life takes its yardstick f rom t h e idea of a conscious a n d c o h e r e n t 
m o d e of life, w h e r e the^uj thent ic i ty of a l i fe-projec^can b e u n d e r 
s tood as a higher-level validity claim ana logous with t h e claim to 
t ru thfu lness of expressivejspeech a c t s . 3 7 

H o w we c o n d u c t o u r lives is d e t e r m i n e d m o r e o r less by how we 
u n d e r s t a n d ourselves. T h u s ethical insights in f luence h o w we o r i en t 
o u r lives t h r o u g h t h e i n t e rp re t a t i on of o u r se l f -unders tanding. As 
insights t ha t b i n d t h e will, they i n fo rm a conscious p l an of life in 
which t h e free will in t h e e thical sense manifests itself. At t h e level 
of e thical r ea son ing , t h e f r e e d o m to choose , in t h e sense of ra t iona l 
choice , is t r ans fo rmed in to t h e f r e e d o m to dec ide u p o n a n a u t h e n t i c 
l i f e . 3 8 ~~ : ~ 

However, t h e limits of t h e e thical p o i n t of view b e c o m e manifes t 
o n c e ques t ions of jus t ice arise: for f rom this perspect ive jus t ice is 
r e d u c e d to j u s t o n e value a m o n g o the r s . Mora l obl igat ions a p p e a r 
to b e m o r e i m p o r t a n t for o n e p e r s o n t h a n they a re for a n o t h e r a n d 
to have m o r e weight in o n e con t ex t t h a n in ano the r . Wi th in t h e 
h o r i z o n of e thical consciousness , it is cer tainly possible to a c c o u n t 
for t he semant ic difference be tween t h e attractive cha rac t e r of values 
a n d t h e b ind ingnes s of m o r a l obl igat ions by giving ques t ions of 
jus t ice a cer ta in pr ior i ty over ques t ions of t h e g o o d life: "Ethical life 
itself is i m p o r t a n t , b u t it can see tha t th ings o t h e r t h a n itself a re 
i m p o r t a n t . . . . T h e r e is o n e k ind of e thical cons ide ra t ion tha t di
rectly c o n n e c t s i m p o r t a n c e a n d del iberat ive priority, a n d this is ob
l iga t ion . " 3 9 Bu t as l ong as dut ies a re viewed solely f rom t h e ethical 
p o i n t of view, a n absolute pr ior i ty of t h e r igh t over t h e g o o d , which 
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a lone wou ld b e c o m m e n s u r a t e with t h e categorical validity of m o r a l 
dut ies , c a n n o t b e m a i n t a i n e d : "These k inds of obl igat ions very often 
c o m m a n d t h e h ighes t del iberat ive priority. . . . However, we car t also 
see h o w they n e e d n o t always c o m m a n d t h e h ighes t priority, even in 
ethically well-disposed a g e n t s . " 4 0 As l o n g as justice is t r ea t ed as an 
in tegra l p a r t of a par t i cu la r c o n c e p t i o n of t h e g o o d , t h e r e is n o 
g r o u n d T S f ^ ^ in cases of conflict, du t ies can only 
b e " t r u m p e d " by dut ies a n d r ights by r ights (as Dworkin pu t s i t ) . 

W i t h o u t t h e pr ior i ty of t he r igh t over t h e g o o d o n e c a n n o t have 
an ethically n e u t r a l c o n c e p t i o n of justice. This deficit wou ld have 
u n f o r t u n a t e c o n s e q u e n c e s for equa l t r e a t m e n t in pluralist ic socie
ties. For t h e equa l t r e a t m e n t of dif ferent individuals a n d g roups , 
each of which has its own individual o r collective identity, cou ld only 
b e assured by s t anda rds tha t a re p a r t of a s h a r e d c o n c e p t i o n of t h e 
g o o d equally r ecogn ized by all of t h e m . T h e same cond i t i on wou ld 
h o l d muta t i s m u t a n d i s for t he j u s t r egu la t ion of i n t e r n a t i o n a l rela
t ions be tween states, for cosmopo l i t an re la t ions be tween wor ld citi
zens, a n d for global re la t ions be tween cul tures . T h e improbabi l i ty of 
this r e q u i r e m e n t of a globally sha r ed c o n c e p t i o n of t h e g o o d shows 
why neo-Aristotel ian a p p r o a c h e s fall sho r t of t h e universalistic con-^ 
t en t of a moral i ty of equa l respec t a n d solidaristic responsibi l i ty for 
everyone . For any a t t e m p t to pro jec t a universally b i n d i n g collective 
g o o d o n which t h e solidarity of all h u m a n be ings—inc lud ing fu ture 
g e n e r a t i o n s — c o u l d b e f o u n d e d r u n s u p against a d i l emma: a sub
stantive c o n c e p t i o n t ha t is still sufficiently informat ive entai ls an 
in to le rab le f o r m of pa t e rna l i sm (at least with r e g a r d to t h e happ i 
ness of fu ture gene ra t i ons ) ; b u t an e m p t y c o n c e p t i o n tha t abstracts 
f rom all local con tex t s u n d e r m i n e s ( the)concep t of t h e g o o d . 4 1 

To d o jus t ice to t h e presumptive impar t ia l i ty j ) f irmraljiu^lgmejits 
a n d to t h e categorical validity claim of b i n d i n g n o r m s , we m u s t 
u n c o u p l e t he ho r i zon ta l perspect ive , in wh ich i n t e rpe r sona l rela
t ions a re regu la ted , f rom t h e vertical perspect ive, of my o r o u r own 
life-project, a n d t rea t m o r a l ques t ions separately. T h e abst ract ques
t ion of wha t is equally in t h e in te res t of all goes beyond t h e context -
b o u n d ethical ques t ion of wha t is bes t for m e o r us . Never theless , 
t h e in tu i t ion t ha t issues of jus t i ce resul t f rom a n ideal izing ex tens ion 
of t h e ethical p rob l ema t i c re ta ins a valid m e a n i n g . 
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If we i n t e r p r e t jus t ice as wha t is equally g o o d for all, t h e n t h e 
"good" tha t has b e e n e x t e n d e d s tep by s tep to t h e "right" forms a 
b r idge be tween jus t ice a n d solidarity. For universal jus t ice also re
qu i res t ha t o n e p e r s o n shou ld take responsibil i ty for ano the r , a n d 
even tha t each p e r s o n shou ld s t and in a n d answer for a s t ranger w h o 
has f o r m e d his ident i ty in comple te ly different c i rcumstances a n d 
w h o u n d e r s t a n d s himself in t e r m s of o t h e r t radi t ions . T h e r e m n a n t 

^ o f t h e g o o d at t h e co re of t h e r igh t r e m i n d s us tha t m o r a l conscious
ness d e p e n d s o n a pa r t i cu la r se l f -unders tanding of m o r a l pe r sons 
w h o recogn ize tha t they belong to t h e m o r a l communi ty . All individu
als w h o have b e e n socialized in to any c o m m u n i c a t i v e f o r m of l i fe at 
all b e l o n g to ( t M s T o m m T m i t ^ Because socialized pe r sons can only 
stabilize the i r ident i t ies t h r o u g h re la t ions of rec iproca l r ecogn i t ion , 
the i r integri ty is par t icular ly vu lne rab le a n d they are consequen t ly in 
n e e d of special p ro t ec t i on . T h e y m u s t b e able to a p p e a l to a source 
of au thor i ty b e y o n c ^ ^ — G . H . M e a d speaks in 
this c o n n e c t i o n of t h e "ever wider communi ty . " Every c o n c r e t e com
mun i ty d e p e n d s o n t h e m o r a l con imun i ty as its "bet ter self," so to 
speak. As m e m b e r s of this communi ty , individuals expec t to b e 
t r ea t ed equally, while it is a s sumed at t h e same t ime t ha t e a c h j j e r s o n 
r ega rds every o t h e r p e r s o n a ^ ' o n e _ o f us . " F r o m this perspect ive, 

^solidarit^ is simply t h e reverse side of jus t ice . 

H e r e we m u s t avoid t h e mi sconcep t i on tha t t he r igh t is r e la ted to 
t he g o o d as f o r m is to con t en t : "The fo rmal c o n c e p t of t h e g o o d 
const i tu tes t h e mate r ia l k e r n e l of a universalistic moral i ty—it is t h e 
object of m o r a l c o n c e r n . " 4 2 Th i s c o n c e p t i o n betrays t h e selective 
vision of a l iberal ism tha t r e d u c e s t h e ro le of moral i ty—as t h o u g h it 
were t h e s u m of negat ive l iberty r igh t s—to t h e p r o t e c t i o n of t h e 
individual g o o d a n d the reby erects moral i ty o n an e thical founda
t i o n . 4 3 I n tha t case t h e where fo re of mora l i ty—tha t is, knowledge of 
t h e "goods a n d ills" t ha t a re equally "at s take" for everybody in m o r a l 
confl icts—would have to b e p re sc r ibed to moral i ty as s o m e t h i n g 
given. T h e par t i c ipan ts wou ld have to know already, p r i o r to any 
m o r a l de l ibe ra t ion , wha t is equal ly g o o d for all; a t t h e very least they 
would have to b o r r o w a c o n c e p t of t h e fo rmal g o o d f rom t h e phi 
losopher . Bu t n o b o d y can d e t e r m i n e directly f rom t h e observer ' s 
perspect ive w h a t any p e r s o n shou ld r e g a r d as g o o d . T h e re fe rence 
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to "any" p e r s o n masks an abs t rac t ion t ha t o v e r b u r d e n s even t h e 
p h i l o s o p h e r . 4 4 To b e sure , moral i ty can b e u n d e r s t o o d as a protect ive 
m e c h a n i s m tha t c o m p e n s a t e s for t h e int r ins ic vulnerabi l i ty of per
sons. But knowledge of t h e cons t i tu t iona l vulnerabi l i ty of a b e i n g 
w h o can deve lop a n ident i ty only t h r o u g h ex te rna l iz ing himself in 
i n t e rpe r sona l re la t ions , a n d w h o can stabilize it only in re la t ions of 
intersubjective r ecogn i t ion , derives f rom an intuit ive familiarity with 
t h e gene ra l s t ruc tures of o u r j c o m r m ^ of life as such. It 
is a deeply r o o t e d g e n e r a l knowledge of which we b e c o m e aware 
only in cases of clinical deviance , t h r o u g h t h e awareness of those 
c i rcumstances in which t h e ident i ty of socialized individuals is threat 
e n e d . Appea l i ng to a knowledge tha t is s h a p e d by such negat ive 
expe r i ences does n o t c o m m i t us to stat ing in a positive way w h a t 
const i tu tes a g o o d life in gene ra l . On ly those affected can themselves 
clarify, f rom the perspect ive of pa r t i c ipan t s in pract ical de l ibe ra t ion , 
wha t is equally g o o d for all. T h e g o o d t ha t is re levant f r o i r i j j i e m o r a l 
p o i n t of view shows itself in each par t icu la r case f rom t h e e n l a r g e d 
first p e r s o n p lu ra l perspect ive of a c o m m u n i t y t ha t does n o t exc lude 
a n y b o d y T h e g o o d tha t is s u b s u m e d by t h e j u s t is t h e very f o r m of 
an intersubjectively sha r ed e thos in gene ra l , a n d h e n c e it is t h e 
s t ruc tu re of m e m b e r s h i p of a communi ty , t h o u g h o n e tha t has 
t h rown off t he shackles of any exc lus ionary communi ty . 

Th i s c o n n e c t i o n be tween solidarity a n d jus t ice insp i red Kan t to 
e luc ida te t he p o i n t of view f rom which ques t ions of jus t ice can b e 
j u d g e d impart ia l ly in t e r m s of t he Rousseau ian m o d e l of self-legisla
t ion: "Consequent ly every ra t iona l b e i n g m u s t act as if by his m a x i m s 
h e were at all t imes a legislative m e m b e r of t h e universal r e a lm of 
e n d s . " 4 5 Kant uses t h e t e r m "realm of e n d s " to ind ica te t ha t each of 
its m e m b e r s r ega rds himself a n d all o t h e r m e m b e r s never mere ly as 
m e a n s b u t always also as "ends in themselves ." As a legislator, n o b o d y 
is s u b o r d i n a t e d to an al ien will; b u t a t t h e same t ime every p e r s o n 
is subject a long with everyone else to t h e laws tha t h e gives himself. 
By rep lac ing t h e figure of t h e con t r ac t der ived f rom private law with 
t ha t of r epub l i can legislation der ived f rom publ ic law, Kan t can, in 
morality, combine in o n e a n d t h e same p e r s o n the two roles t ha t a re 
sepa ra ted in law, t ha t of t h e citizen w h o par t ic ipa tes in legislat ion 
a n d tha t of t he private legal p e r s o n w h o is subject to t h e law. T h e 
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moral ly free p e r s o n m u s t b e able to u n d e r s t a n d himself s imul tane
ously as t h e a u t h o r of m o r a l c o m m a n d s to which h e is subject as 
addressee . Th is is possible only if h e does n o t exercise t h e legislative 
c o m p e t e n c e , in which h e "part ic ipates ," in a n a rb i t ra ry m a n n e r (as 
o n a positivistic c o n c e p t i o n of law) b u t r a t h e r in a c c o r d a n c e with t h e 
cons t i tu t ion of a poli t ical c o m m u n i t y whose citizens gove rn them
selves. A n d t h e r e only laws can h o l d sway tha t cou ld have b e e n 
a g r e e d u p o n "by each for all a n d by all for each . " 

VII 

A law is valid in t h e m o r a l sense w h e n it cou ld b e accep ted by 
everybody f rom t h e perspect ive of e ach individual . Because only 
"genera l" laws fulfill t h e cond i t i on tha t they regu la te ma t t e r s in t h e 
equa l in te res t of all, pract ical r e a son finds express ion in t h e gener -
alizability o r universalizability of t he interes ts expressed in t he law. 
T h u s a p e r s o n takes t h e m o r a l p o i n t of view w h e n h e de l ibera tes like 
a d e m o c r a t i c legislator o n w h e t h e r t he prac t ice t ha t wou ld resul t 
f rom t h e gene ra l obse rvance of a hypothet ical ly p r o p o s e d n o r m 

Ccoukljbe accep t ed by all those possibly affected viewed as po ten t i a l 
co-legislators. Each p e r s o n par t ic ipa tes in t h e ro le o j c o ^ i s l a t o r in 
a cooperative en t e rp r i se a n d the reby adop t s an intersubjectively ex
t e n d e d perspect ive f rom which i t can b e d e t e r m i n e d w h e t h e r a 
controvers ia l n o r m can c o u n t as genera l izab le f rom t h e p o i n t of view 
of e a c h par t i c ipan t . P ragmat ic a n d ethical reasons , which re ta in 
the i r i n t e r n a l c o n n e c t i o n to t he in teres ts a n d se l f -unders tanding of 
individual pe r sons , also play a ro le in these de l ibera t ions ; b u t these 
agent-relat ive reasons n o l o n g e r count as ra t iona l motives a n d value-
o r i en ta t ions of individual pe r sons b u t as ep is temic con t r ibu t ions to 
a d iscourse in which n o r m s a re e x a m i n e d with t h e a im of r e a c h i n g 
a communica t ive a g r e e m e n t . Because a legislative prac t ice can only 
b e u n d e r t a k e n jointly, a mono log ica l , egocen t r i c o p e r a t i o n of t h e 
genera l iza t ion test in t h e m a n n e r of t h e G o l d e n Rule will n o t suffice. 

Mora l r easons b i n d t h e will in a dif ferent way t h a n d o p ragma t i c 
a n d ethical reasons . O n c e the se l f -determinat ion of t h e will takes t h e 
f o r m of self-legislation, r e a son a n d t h e will comple te ly interpenetrate. 
H e n c e Kant calls only t h e a u t o n o m o u s , rat ional ly d e t e r m i n e d will 
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"free." Only s o m e o n e w h o lets his will b e d e t e r m i n e d by ins ight i n to 
wha t all cou ld will acts freely: "Only a ra t iona l b e i n g has t h e capacity 
of ac t ing acco rd ing to t h e conception of laws (i.e., a cco rd ing to pr in
ciples) . This capacity is t h e will. Since reason is r e q u i r e d for t h e 
der ivat ion of act ions f rom laws, will is n o t h i n g o t h e r t h a n pract ical 
r e a s o n . " 4 6 To b e sure , every act of cho ice rests o n g r o u n d s of pract ical 
reason ; b u t as l ong as con t ingen t , subjective d e t e r m i n a t i o n s a re still 
opera t ive a n d t h e will does n o t act solely o n g r o u n d s of pract ical 
r eason , n o t every t race of compulsion has b e e n e x p u n g e d , a n d t h e 
will is n o t yet t ruly free. 

T h e normat iv i ty t ha t flows f rom t h e will's capacity to b i n d itself as 
such does n o t as yet have a m o r a l m e a n i n g . W h e n an a g e n t adop t s 
technica l ru les of skill o r p r agma t i c counsels of p r u d e n c e , h e lets his 
cho ice b e g u i d e d by pract ical r eason , b u t t h e opera t ive r easons have 
d e t e r m i n i n g force only in re la t ion to c o n t i n g e n t p re fe rences a n d 
goals. This ho lds even for e thical reasons , t h o u g h in a different way. 
T h e a u t h e n t i c k y o f va lue -commi tmen t s po in t s b e y o n d the subject-
c e n t e r e d h o r i z o n of i n s t r u m e n t a l rationality. But s t rong evaluat ions 
acqu i re objective force for t he will only in c o n n e c t i o n with cont in 
gen t , t h o u g h intersubjectively shared , exper i ences , pract ices , a n d 
forms of life. In b o t h cases t he c o r r e s p o n d i n g imperat ives a n d rec
o m m e n d a t i o n s can claim only cond i t iona l validity: they h o l d u n d e r 

, t h e cond i t i on of subjectively given interes ts o r intersubjectively 
sha red t radi t ions . 

Mora l obl igat ions acqu i re an u n c o n d i t i o n a l o r categorical validity 
only w h e n they p r o c e e d f rom laws tha t e m a n c i p a t e t h e will, assum
ing it commi t s itself to t h e m , f rom all c o n t i n g e n t d e t e r m i n a t i o n s 
a n d tha t in a sense assimilate it to pract ical r ea son itself. For t h e 
c o n t i n g e n t goals, p re fe rences , a n d value-or ienta t ions t ha t o therwise 
d e t e r m i n e t he will f rom wi thou t can t h e n b e subjected to critical 
evaluat ion in l ight of n o r m s tha t a re just i f ied f rom t h e m o r a l p o i n t 
of view. T h e h e t e r o n o m o u s will can also b e mot iva ted by reasons to 
a d o p t maxims; b u t its c o m m i t m e n t r e m a i n s b o u n d to preex is t ing 
in teres ts a n d c o n t e x t - d e p e n d e n t va lue-or ienta t ions t h r o u g h prag
mat ic a n d ethical reasons . Only w h e n t h e f o r m e r a re e x a m i n e d as 
to the i r compatibi l i ty with t h e in teres ts a n d values of all o t h e r s f rom 
t h e m o r a l p o i n t of view has t he will f reed itself f rom h e t e r o n o m y 4 7 
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T h e abs t rac t oppos i t ion be tween a u t o n o m y a n d h e t e r o n o m y nar
rows t h e theore t ica l focus o n t o t h e individual subject. Kant ' s t ran
scenden ta l b a c k g r o u n d assumpt ions lead h i m to ascribe t h e free will 
to an intel l igible Ego s i tuated in t h e r ea lm of ends . T h u s h e o n c e 
again a t t r ibu tes self-legislation, which in its or ig inal poli t ical m e a n 
ing is a coopera t ive u n d e r t a k i n g in which t h e individual mere ly 
"par t i c ipa tes , " 4 8 to t he sole c o m p e t e n c e of t h e individual . I t is n o 
acc iden t t ha t t h e categor ical impera t ive is addres sed to a s econd 
o e r s o n s ingular a n d tha t it c rea tes the impress ion tha t each individ
ual cou ld u n d e r t a k e t h e r e q u i r e d test of n o r m s for himself in foro 
interno. But in fact t he reflexive appl ica t ion of t h e universal izat ion 
test calls for a f o r m of de l ibe ra t ion in which each pa r t i c ipan t is 
c o m p e l l e d to a d o p t t h e perspect ive of all o t h e r s in o r d e r to e x a m i n e 
whether , a n o r m cou ld b e willed by all from the perspective of each person. 
This is t h e s i tuat ion of a rational discourse o r i e n t e d to r e a c h i n g un 
d e r s t a n d i n g in which all those c o n c e r n e d par t ic ipa te . Th is i dea of a 
discursively p r o d u c e d u n d e r s t a n d i n g a l s o j m p o s e s , a g rea te r b u r d e n 
of just i f icat ion o n t h e i so la t ed_ judg ing subj ect t h a n would a 
monologicany^app^led universal izat ion test. 

Kan t may have b e e n so readily inc l ined to fo re sho r t en an inter-
subjective c o n c e p t of a u t o n o m y in an individualist ic d i rec t ion be
cause h e failed to dis t inguish ethical ques t ions sufficiently f rom 
p ragma t i c q u e s t i o n s . 4 9 Anyone w h o takes seriously ques t ions of 
e thical se l f -unders tanding r u n s u p against t h e s t u b b o r n cul tura l 
m e a n i n g of an individual ' s o r a g r o u p ' s historically c h a n g i n g inter
p re t a t ions of t h e . w o r l d a n d of themselves. As a chi ld of t h e eight
e e n t h c e n t u r y Kan t still th inks in an unhis to r ica l way a n d 
consequen t ly over looks this layer of t rad i t ions in which ident i t ies a re 
f o r m e d . H e tacitly assumes tha t in m a k i n g m o r a l j u d g m e n t s each 
individual can pro jec t h imself sufficiently in to t h e s i tuat ion of every
o n e else through his own imagination. But w h e n t h e par t ic ipan ts can 
n o l o n g e r rely o n a t r a n s c e n d e n t a l p r e u n d e r s t a n d i n g g r o u n d e d in 
m o r e o r less h o m o g e n e o u s cond i t ions of life a n d interests , t h e m o r a l 
p o i n t of view can only b e real ized u n d e r cond i t ions of c o m m u n i -
ca t ion^ tha t (ensure^ t ha t ̂ everyone tests t h e acceptabil i ty of a n o r m , 
i m p l e m e n t e d in a gene ra l prac t ice , also f rom t h e perspect ive of his 
own u n d e r s t a n d i n g of h imself a n d of t h e world. In this way t h e 
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categorical impera t ive receives a d iscourse- theoret ical i n t e rp re t a t i on 
in which its p lace is t aken by t h e d iscourse p r inc ip le (D) , a cco rd ing 
to which only those n o r m s can claim validity t ha t cou ld m e e t with 
t h e a g r e e m e n t of all t hose c o n c e r n e d in the i r capacity as part ici
p a n t s in a pract ical d i s c o u r s e . 5 0 

I b e g a n with t h e ques t ion of w h e t h e r t h e cognit ive c o n t e n t of a 
moral i ty of equa l r espec t a n d solidaristic responsibi l i ty for everybody 
can still b e just if ied after t h e col lapse of its re l igious fo u n d a t i o n . In 
conc lus ion , I wou ld like to e x a m i n e wha t t he intersubjectivistic in
t e rp re t a t ion of t h e categorical impera t ive can con t r i bu t e to answer
ing th is ques t ion . H e r e we m u s t t r ea t two p r o b l e m s separately. First, 
we m u s t clarify h o w m u c h o f{&eor ig ina l mtuit iqn§)a d iscourse ethics 
salvages in t h e d i s e n c h a n t e d universe of pos tmetaphys ica l justifica
t ion a n d in wha t sense o n e can still speak of t h e cognit ive validity of 
m o r a l j u d g m e n t s a n d pos i t ions (VIII). Second , t h e r e is t h e final 
ques t ion of w h e t h e r t h e c o n t e n t of a moral i ty t ha t results f rom t h e 
ra t iona l r e cons t ruc t i on of t radi t ional , re l igious in tu i t ions r e m a i n s 
b o u n d , in spite of its p r o c e d u r a l character , to its or ig inal con t ex t 
( IX) . 

VIII 

With t h e devalua t ion of t h e epis temic au thor i ty of t h e God ' s eye 
view, m o r a l c o m m a n d s lose the i r re l igious as well as the i r metaphysi 
cal f ounda t i on . Th is d e v e l o p m e n t also has impl ica t ions for d iscourse 
ethics; it can n e i t h e r de f end t h e full m o r a l c o n t e n t s of re l igious 
in tu i t ions (1) n o r can it r e p r e s e n t t h e validity of m o r a l n o r m s in 
realist t e r m s (2) . 

(1) T h e fact t ha t m o r a l prac t ice is n o l o n g e r t ied to t h e individ
ual ' s expec ta t ion of salvation a n d an e x e m p l a r y c o n d u c t of life 
t h r o u g h t h e p e r s o n of a r edempt ive G o d a n d t h e divine p l a n for 
salvation has two u n w e l c o m e consequences . O n t h e o n e h a n d , m o r a l 
knowledge b e c o m e s d e t a c h e d f rom m o r a l mot iva t ion , a n d o n t h e 
o ther , t h e c o n c e p t of moral ly r igh t ac t ion b e c o m e s di f ferent ia ted 
f rom t h e c o n c e p t i o n of a g o o d o r godly life. 

Discourse ethics cor re la tes e thical a n d m o r a l ques t ions with 
different fo rms of a r g u m e n t a t i o n , namely, with discourses of self-
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clarification a n d discourses of no rma t ive just if icat ion ( a n d applica
t i on ) , respectively. But it does n o t t he reby r e d u c e moral i ty to equa l 
t r ea tmen t ; ra ther , it takes a c c o u n t of b o t h t h e aspects of jus t ice a n d 
tha t of solidarity. A discursive a g r e e m e n t d e p e n d s s imul taneously o n 
t h e nonsubs t i tu t ab le "yes" o r "no" responses of each individual a n d 
o n o v e r c o m i n g j i h e e ^ c ^ n t o c ^ ^ r ^ p e c j ^ e , s o m e t h i n g tha t all par
t ic ipants a re cons t r a ined to d o by an a rgumen ta t ive prac t ice de
s igned to p r o d u c e a g r e e m e n t of an epis temic k ind . If t he p r agma t i c 
features of d iscourse m a k e possible a n insightful process of op in ion -
a n d will-formation tha t g u a r a n t e e s b o t h of these cond i t ions , t h e n 
t h e rat ional ly mot iva ted "yes" o r "no" re sponses can take t h e inter
ests of each individual i n to cons ide ra t ion wi thou t b r e a k i n g | d i e j ^ o r 
social bond j t ha t joins all those w h o a re o r i e n t e d toward r e a c h i n g 
u n d e r s t a n d i n g in a transsubjective a t t i tude . 

However, u n c o u p l i n g moral i ty f rom ques t ions of t h e g o o d life 
leads to a mot iva t ional deficit. Because t h e r e is n o p r o f a n e subst i tute 
for t h e h o p e of pe r sona l salvation, we lose t h e s t ronges t mot ive for < 
obeying m o r a l c o m m a n d s . Discourse ethics intensifies t h e intel lec-
tualistic separa t ion of m o r a l j u d g m e n t f rom act ion even fu r the r by 
loca t ing t h e m o r a l p o i n t of view in ra t iona l d iscourse . T h e r e is n o 
d i rec t r o u t e f rom discursively achieved consensus to ac t ion . Cer
tainly, m o r a l j u d g m e n t s tell us w h a t we s h o u l d d o , a n d g o o d reasons 
affect o u r will; this is shown by t h e b a d consc ience t ha t "plagues" us 
w h e n we act agains t o u r be t t e r j u d g m e n t . Bu t t h e p r o b l e m of weak
ness of will also shows t ha t m o r a l ins igh t is based o n t h e weak force 
of ep is temic reaspns^ and , in con t ras t with p r agma t i c reasons , does 
n o t itself cons t i tu te a ra t iona l mot ive . W h e n we know wha t it is 
mora l ly r igh t for us to d o , we know tha t t h e r e a re n o g o o d 
(epis temic) r easons to act o therwise . But t ha t does n o t m e a n tha t » 
o t h e r motives will n o t p reva i l . 5 1 

With t h e loss of its f o u n d a t i o n in t h e rel igious p r o m i s e of salva
t ion, t h e m e a n i n g of no rma t ive obl iga t ion also changes . T h e differ
en t i a t ion be tween strict dut ies a n d less b i n d i n g values, be tween wha t 
is moral ly r igh t a n d wha t is ethically w o r t h striving for, a l ready sharp
ens m o r a l validity in to a normat iv i ty to which impar t ia l j u d g m e n t 
a lone is a d e q u a t e . T h e shift in perspect ive f rom G o d to h u m a n 
be ings has a fu r the r c o n s e q u e n c e . 'Validity" n o w signifies tha t m o r a l 
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n o r m s cou ld win t h e a g r e e m e n t of all c o n c e r n e d , o n t h e cond i t i on 
tha t they jo in t ly e x a m i n e in pract ical d iscourse w h e t h e r a co r re 
s p o n d i n g prac t ice is in t h e equa l in te res t of all. Th is a g r e e m e n t 
expresses two th ings : t h e fallible r ea son of deliberating: subjects w h o 
convince o n e a n o t h e r t ha t a hypothet ical ly i n t r o d u c e d n o r m is wor
thy of b e i n g recogn ized , a n d t h e f r e e d o m of legislating subjects w h o 
u n d e r s t a n d themselves as t h e a u t h o r s of t h e n o r m s to which they 
subject themselves as addressees . T h e m o d e of validity of m o r a l 
n o r m s n o w bears t he traces b o t h of t h e fallibility of t h e discover ing 
m i n d a n d of t h e creativity of t h e cons t ruc t i ng nr ind. 

(2) T h e p r o b l e m of in which sense m o r a l j u d g m e n t s a n d a t t i tudes 
can claim validity reveals a n o t h e r aspect w h e n we reflect o n t h e 
essentialist s t a t ement s t h r o u g h which m o r a l c o m m a n d s were p re 
viously just if ied in a metaphysical fashion as e l emen t s of a rat ional ly 
o r d e r e d world. As l o n g as t h e cognit ive c o n t e n t of moral i ty cou ld b e 
expressed in assertoric s ta tements , m o r a l j u d g m e n t s cou ld b e viewed 
as t r u e o r false. Bu t if m o r a l real ism can n o l o n g e r b e d e f e n d e d by 
appea l i ng to a creat ionis t metaphysics a n d to na tu r a l law (or the i r 
su r roga tes ) , t h e validity of m o r a l s t a t ement s can n o l o n g e r b e assimi
la ted to t h e t r u t h of assertoric s ta tements . T h e la t ter state h o w th ings 
a re in t h e world; t h e f o r m e r state wha t we shou ld d o . 

If o n e assumes that , in gene ra l , s en tences can b e valid only in t h e 
sense of b e i n g " t rue" o r "false" a n d fu r the r tha t " t ru th" is to b e 
u n d e r s t o o d as c o r r e s p o n d e n c e be tween sen tences a n d facts, t h e n 
every validity claim tha t is ra ised for a nondescr ip t ive s en t ence nec
essarily appea r s p rob l ema t i c . In fact, m o d e r n m o r a l scepticism is 
based o n t h e thesis tha t no rma t ive s t a tements c a n n o t b e t r u e o r 
false, a n d h e n c e c a n n o t b e just if ied, because t h e r e is n o m o r a l order , 
n o such th ings as m o r a l objects o r facts. O n this received accoun t , 
t he c o n c e p t of the world as t h e totality of facts is c o n n e c t e d with a 
c o r r e s p o n d e n c e n o t i o n of truth a n d a semant ic c o n c e p t i o n of 
justification. I will very briefly discuss these ques t ionab le p remises in 
reverse o r d e r . 5 2 

A sen t ence o r p ropos i t i on is just i f ied o n t h e semant ic c o n c e p t i o n 
if it can b e der ived f rom basic sen tences acco rd ing to valid ru les of 
in fe rence , w h e r e a class of basic sen tences is d i s t inguished by specific 
(logical, epis temological , o r psychological) cri teria. Bu t t h e founda-
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t ionalist a s sumpt ion tha t t h e r e exists such a class of basic sen tences 
whose t r u t h is immedia te ly accessible to p e r c e p t i o n o r to in tu i t ion 
has n o t wi ths tood linguistic a r g u m e n t s for t h e holistic cha rac te r of 
l anguage a n d in t e rp re t a t i on : every justification muscat least proceed 
from a p r e - u n d e r s t o o d con t ex t o r b a c k g r o u n d u n d e r s t a n d i n g . 5 3 This 
failure of founda t iona l i sm r e c o m m e n d s a p r agma t i c c o n c e p t i o n of 
just i f icat ion as a pub l ic prac t ice in which criticizable validity claims 
can b e d e f e n d e d with g o o d reasons . Of course , t he cr i ter ia of ra t ion
ality t ha t d e t e r m i n e which reasons c o u n t as g o o d reasons can 
themselves b e m a d e a m a t t e r for discussion. H e n c e p r o c e d u r a l char
acteristics of t h e process of a r g u m e n t a t i o n itself m u s t ul t imately b e a r 
t he b u r d e n of exp la in ing why resul ts achieved in a p rocedura l ly 
co r r ec t m a n n e r enjoy t h e p r e s u m p t i o n of validity. For example , t h e I 
communica t ive s t ruc tu re of ra t iona l d iscourse can e n s u r e t ha t all 
re levant con t r i bu t ions a re h e a r d a n d tha t t h e u n f o r c e d force of t h e 
be t t e r a r g u m e n t a lone d e t e r m i n e s t h e "yes" o r " n o " responses of t h e 
p a r t i c i p a n t s . 5 4 

T h e p ragma t i c c o n c e p t i o n of just i f icat ion o p e n s t h e way for an 
ep is temic c o n c e p t of t r u t h t ha t overcomes the well-known p r o b l e m s 
with t h e c o r r e s p o n d e n c e theory . T h e t r u t h p red i ca t e refers to t h e 
l anguage g a m e of just if icat ion, t ha t is, to t h e pub l ic r e d e m p t i o n of 
validity claims. O n t h e o t h e r h a n d , t r u t h c a n n o t b e idj^ntifi^d with 
justifiability o r w a r r a n t e d assertability. T h e "caut ionary" use of t he 
t r u t h p red ica te—regard les s of h o w well "p" is just if ied, it still may 
n o t b e t r ue—high l igh t s t h e difference in m e a n i n g be tween " t ru th" 
as a n i r r educ ib l e -p rope r ty of s t a t ement s a n d "rat ional acceptabil i ty" 
as a c o n t e x t - d e p e n d e n t p r o p e r t y of u t t e r a n c e s . 5 5 Th i s difference can 
b e u n d e r s t o o d wi th in t h e h o r i z o n of possible just if icat ions in t e r m s 
of t h e dis t inct ion be tween "justified in o u r con tex t " a n d "justified in 
every con tex t . " Th i s di f ference can b e cashed o u t in t u r n t h r o u g h a 

( jyeak idealization) of o u r processes of a r g u m e n t a t i o n , u n d e r s t o o d as 
capab le of b e i n g e x t e n d e d indefini tely over t ime . W h e n we assert "pn 

a n d the reby cla im t r u t h for "p" we accep t t h e ( ^ l i g a t i o n } t o de f end 
"p" in a r g u m e n t a t i o n — i n full awareness of its fallibility—against all 
fu ture o b j e c t i o n s . 5 6 

In t h e p r e s e n t c o n t e x t I a m less in t e res t ed in t h e c o m p l e x re la t ion 
be tween t r u t h a n d just if icat ion t h a n in t h e possibility of conceiving 
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t r u t h , pur i f ied of all c o n n o t a t i o n s of c o r r e s p o n d e n c e , as a special 
case of validity, where this general c o n c e p t of validity is i n t r o d u c e d in 
c o n n e c t i o n with t he discursive r e d e m p t i o n of validity c l a i m s . 5 7 I n 
this way we o p e n u p a c o n c e p t u a l space in which t h e c o n c e p t of 
no rma t ive , a n d in par t i cu la r mora l , validity can b e s i tuated. T h e 
Tightness of m o r a l n o r m s (or of gene ra l no rma t ive statements.) a n d 
of part icular^j ic^rrra^ based o n t h e m can t h e n b e 
u n d e r s t o o d as ana logous to t h e t r u t h of descriptive s ta tements . W h a t 
un i tes these two concep t s of validity is t h e p r o c e d u r e of discursively 
r e d e e m i n g t he c o r r e s p o n d i n g validity claims. W h a t separa tes t h e m 
is t h e fact t ha t they refer, respectively, to t h e social a n d t h e objective 
worlds . 

T h e social wor ld , as t h e totality of legit imately o r d e r e d in te rpe r 
sonal re la t ions , is accessible only f rom t h e par t i c ipan t ' s perspect ive; 
it is intrinsically historical a n d h e n c e has , if you will, an onto logica l 
cons t i tu t ion different f rom tha t of t h e objective wor ld which can b e N 

desc r ibed f rom t h e observer ' s pe r spec t i ve . 5 8 T h e social wor ld is in
extricably in t e rwoven with t h e in t en t ions a n d beliefs, t h e pract ices 
a n d l anguages of its m e m b e r s . This ho lds in a similar way for descrip
tions of t h e objective wor ld b u t n o t for this wor ld itself. H e n c e t h e 
discursive r e d e m p t i o n of t r u t h claims has a different m e a n i n g f rom 
tha t of m o r a l validity claims: in t h e f o r m e r case, discursive agree

ment signifies t h a t t he t r u t h cond i t ions of an assertoric p ropos i t i on , 
9 i n t e r p r e t e d in t e r m s of assertability cond i t ions , a re fulfilled; in t h e 
lat ter case, discursive a g r e e m e n t justifies t h e claim tha t a n o r m is 
wor thy of r ecogn i t i on a n d the reby itself con t r ibu te s to t h e fulfi.il-

| m e n t of its cond i t ions of validity. W h e r e a s ra t iona l acceptabil i ty 
mere ly points to t h e t r u t h of assertoric p ropos i t ions , it makes a con
structive con t r i bu t i on to t h e validity of m o r a l n o r m s . T h e m o m e n t s 
of cons t ruc t ion a n d discovery a re in te rwoven in m o r a l ins ight dif
ferently t h a n they a re in theore t ica l knowledge . 

W h a t is n o t at o u r disposal h e r e is t h e m o r a l j j o i n t of view tha t 
imposes itself u p o n us , n o t a n objective m o r a l o r d e r a s sumed to exist - c 

i n d e p e n d e n t l y of o u r descr ip t ions . It is n o t t he social wor ld as such 
tha t is n o t a t o u r disposal b u t t h e s t ruc tu re a n d p r o c e d u r e of a [ 
process of a r g u m e n t a t i o n tha t facilitates b o t h t h e p r o d u c t i o n a n d 
t h e discovery o i t ne n o r m s of wel l -ordered i n t e rpe r sona l re la t ions . 

http://fulfi.il-
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T h e constructivist m e a n i n g of m o r a l j u d g m e n t s , u n d e r s t o o d o n t h e 
m o d e l of self-legislation, m u s t n o t b e forgot ten ; b u t it m u s t n o t 
obl i te ra te t h e epis temic m e a n i n g of m o r a l just if icat ions e i t h e r . 5 9 

IX 

Discourse e thics de fends a moral i ty of equa l r espec t a n d solidaristic 
responsibi l i ty for everybody. Bu t it does t h i s j n T T h e l T r s ^ 
t h r o u g h a ra t iona l r e cons t ruc t i on of t h e c o n t e n t s of a m o r a l t radi
t ion whose re l igious founda t i ons have b e e n u n d e r m i n e d . If t h e 
discourse- theoret ical i n t e rp r e t a t i on of t he categor ical impera t ive re
m a i n e d b o u n d to t h e t rad i t ion in which it or ig inates , this genea logy 
wou ld r e p r e s e n t a n obstacle to t h e goal of d e m o n s t r a t i n g t he cogni
tive c o n t e n t of m o r a l j u d g m e n t s as such. T h u s it r e m a i n s to provide 
a theore t ica l just i f icat ion of t he m o r a l p o i n t of view itself. 

T h e discourse p r inc ip le provides a n answer to t h e p r e d i c a m e n t in 
which t h e m e m b e r s of any m o r a l c o m m u n i t y find themselves w h e n , 
in m a k i n g the t rans i t ion to a m o d e r n , pluralist ic society, they find 
themselves faced wi th] the d i lemma! tha t t h o u g h they still a r g u e with 
reasons a b o u t m o r a l j u d g m e n t s and beliefs, the i r substantive back
g r o u n d consensus o n t h e unde r ly ing m o r a l n o r m s has b e e n shat
t e red . T h e y find themselves e m b r o i l e d in g lobal a n d domes t i c 
pract ical conflicts in n e e d of r egu la t ion tha t they c o n t i n u e to r e g a r d 
as mora l , a n d h e n c e as rat ional ly resolvable, conflicts; b u t the i r 
sha red e thos has"^Jsnrtegra^H] T h e following scenar io does n o t 
dep ic t a n "or ig inal -posi t ion" b u t fSTMeal-typical developmHit]that 
cou ld have t aken p lace u n d e r real cond i t ions . 

I p r o c e e d o n t h e a s sumpt ion tha t t h e par t i c ipan t s d o n o t wish to 
resolve the i r conflicts t h r o u g h violence, o r even c o m p r o m i s e , b u t 
^ J J ^ the i r initial impulse is to e n g a g e in 
de l ibe ra t ion a n d work o u t a s h a r e d ethical se l f -unders tanding o n a 
secular basis. But given t h e di f ferent ia ted fo rms of life character is t ic 
of pluralist ic societies, such an effort is d o o m e d to failure. T h e 
par t ic ipan ts will soon realize jhatJhxLXritical a p p r o p r i a t i o n of the i r 

^ s t rong evaluat ions leads to c o m p e t i n g concep t ions of j J ie g o o d . 
Le t us assume th^ t t f i e ^ r e m a i n resolved to e n g a g e in 
de l ibe ra t ion a n d n o t to fall back o n a m e r e m o d u s vivendi as a 
subst i tute for t h e t h r e a t e n e d m o r a l way of life. 
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In t h e absence of a substantive a g r e e m e n t o n par t i cu la r n o r m s , 
t h e par t i c ipan t s m u s t n o w rely o n j / r t he^yneu t ra r ? fact] t ha t e ach 
of t h e m par t ic ipa tes in some communica t ive f o r m of l i fe^which 
is s t r u c t u r e d by linguistically m e d i a t e d u n d e r s t a n d i n g . Since 
communica t ive processes a n d forms of life have c e r t a i n ^ r u c t u r a l 
f e a t u r e ^ in c o m m o n , they cou ld ask themselves w h e t h e r these fea
tures h a r b o r no rma t ive con ten t s t ha t cou ld prov ide a basis for 
sha r ed o r ien ta t ions . Taking this as a clue, theor ies in t h e t rad i t ion 
of Hege l , H u m b o l d t , a n d G. H . M e a d have shown tha t c o m m u n i c a -
tive act ions involve s h a r e d p resuppos i t ions a n d tha t communica t ive 
fo rms of life a re in te rwoven with re la t ions of rec iproca l r ecogn i t ion , 
a n d to this ex ten t , b o t h have a no rma t ive c o n t e n t ^ 6 0 T h e s e analyses 
d e m o n s t r a t e t ha t moral i ty derives a g e n u i n e m e a n i n g , i n d e p e n d e n t 
of t h e var ious c o n c e p t i o n s of the jgood , f rom t h e f o r m a n d perspec-
tival s t ruc tu re of ({r^^ social izat jog) 6 1 

To b e sure , s t ruc tura l fea tures of communica t ive fo rms of life 
a lone a re n o t sufficient to justify t h e claim t h a t m e m b e r s of a par
t icular historical c o m m u n i t y ought to t r a n s c e n d the i r par t icular is t ic 
va lue-or ienta t ions a n d m a k e t h e t rans i t ion to t he fully symmetr ical i 
a n d inclusive re la t ions of an egal i tar ian universal ism. O n t h e o t h e r 
h a n d , a universalistic c o n c e p t i o n tha t wants to avoid^fklse abstrac-
t ionsymust d raw o n insights from t h e t h e o r y of c o m m u n i c a t i o n . 
F r o m the fact t l ^ j r j e r s o n s can only b e ind iv idua ted throughjso t ia l i -
zat ion it follows tha t m o r a l c o n c e r n is owed equally to p e r s o n s b o t h 
l^ttTrrrgplacea as m e m b e r s of t he c o m m u n i t y , 6 2 a n d 
h e n c e it ( c c ^ ^ t r e a t m e n t m e a n s 
equa l t r e a t m e n t ofnonelquS^ w h o a re none the l e s s aware of the i r 
i n t e r d e p e n d e n c e . Mora l universal ism m u s t n o t take in to a c c o u n t t he 
aspect of equa l i ty—the fact t ha t pe r sons as such a re equa l to all 
o t h e r pe r sons—a t the expense of t h e aspect of individual i ty—the 
fact t ha t as individuals they a re at t h e same t ime absolutely differ
e n t f rom all o t h e r s . 6 3 T h e equa l r espec t for eve ryone else d e m a n d e d 
by a m o r a l universal ism sensitive to difference thus takes t h e f o r m 
of a nonleveling a n d nonappropriating inc lus ion of t h e ^ o t h e r in his^ 
sotherness. 

But how can the t rans i t ion to a pos t t rad i t iona l moral i ty as such b e 
justified? Tradi t ional ly es tabl ished obl iga t ions r o o t e d in c o m m u n i c a -
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tive ac t ion d o n o t of themselves r e a c h b e y o n d t h e limits of t h e family, 
t he t r ibe , t h e city, o r t h e n a t i o n . 6 4 However, t h e reflexive fo rm of 
communica t ive ac t ion behaves differently: a r g u m e n t a t i o n of its very 
n a t u r e po in t s b e y o n d all pa r t i cu la r fo rms of life. For in t h e prag
mat ic p re suppos i t ions of ra t iona l d iscourse o r de l ibe ra t ion t h e nor 
mative c o n t e n t of t h e implici t a s sumpt ions of communica t ive ac t ion 
is generalized, abstracted, and freed from all limits—the prac t ice of del ib

e r a t i o n is e x t e n d e d to an inclusive c o m m u n i t y tha t does n o t ^ n 
p r i n c i p l ^ e ^ c l u d e any subject capab le of speech a n d ac t ion w h o can 

^ m a k e ^ r e l ^ ^ n t ) c o n t r i b u t i o n s . Th is idea po in t s to a way o u t of t h e 
m o d e r n d i l emma , since t h e par t i c ipan t s have lost the i r metaphysica l 
g u a r a n t e e s a n d m u s t so to speak derive the i r{^ormat ive or ienta t ions^ 

' f rom themselves a lone . As we have seen, t h e par t i c ipan t s can only 
draw o n those features ofj^QprrrrrK^^ they a l ready currently 
share . Given t h e failure to identifyja^ shaded g o o d , such features 
shr ink to t h e ^ u n d ^ o f f o r m a l features of t he perfqrmat ively sha red 
s i tuat ion of de l ibe ra t ion . T h e b o t t o m l ine is t ha t t h e par t ic ipan ts 
have all (k l read^ e n t e r e d in to t h e coopera t ive en te rp r i se of ra t iona l 
d iscourse . ~—— 

A l t h o u g h it is a r a t h e r m e a g e r basis for just if icat ion, t h e n e u t r a l 
c o n t e n t of this c o m m o n store may provide an oppor tun i ty , given t h e 
p r e d i c a m e n t p o s e d by t h e p lura l i sm of worldviews. A p rospec t of 

' f ind ing a n equiva len t for t h e t r a d i t i o n ^ , s u t o a 
no rma t ive consensus wou ld exist if the form of communication in which 
j o i n t pract ical de l ibe ra t ion takes p lace were such tha t it makes pos
sible a jus t i f i ca t ion of m o r a l n o r m s convinc ing to all par t ic ipan ts 
because of its impartiality. T h e missing ( " t ranscendent good") can b e 
r ep l aced in a n " i m m a n e n t " fashion only by appea l to t h e intr insic 
constiftitionjqf the practice of del iberat ion. F r o m here , I suggest, |dirje^ 
stepsj l ead to a theore t ica l just i f icat ion of t h e m o r a l p o i n t of view. 

(a) If t h e prac t ice of de l ibe ra t ion itself is r e g a r d e d as t h e only 
possible r e sou rce for a s t a n d p o i n t of impar t i a l just i f icat ion of m o r a l 
ques t ions , t h e n t h e appea l to m o r a l c o n t e n t m u s t b e r ep l aced by t h e 
self-referential appea l to t h e f o r m of this prac t ice . Th is is precisely 
wha t is c a p t u r e d by 

(D) On ly those n o r m s can claim validity t ha t cou ld m e e t with t h e 
accep tance of all c o n c e r n e d in pract ical d iscourse . 
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H e r e t h e "accep tance" (Zustimmung) achieved u n d e r cond i t ions of 
ra t iona l d iscourse signifies a n a g r e e m e n t (Einverstandnis) mot iva ted 
by_epis temic reasons ; it shou ld n o t b e u n d e r s t o o d as a con t r ac t 
(Vereinbarung) t ha t is ra t ional ly mot iva ted f rom t h e egocen t r i c per
spective of e ach par t ic ipan t . O n t h e o t h e r h a n d , t h e p r inc ip le of 
d iscourse leaves o p e n t h e type of a r g u m e n t a t i o n , a n d h e n c e t h e 
r o u t e , by which a discursive a g r e e m e n t can b e r e a c h e d . (D) does n o t 
by itself state t ha t a just i f icat ion of m o r a l n o r m s is possible w i thou t 
r ecou r se to a substantive b a c k g r o u n d consensus . 

(b) T h e hypothet ical ly i n t r o d u c e d p r inc ip le (D) specifies t h e con
d i t ion tha t valid n o r m s wou ld fulfill if they could b e justif ied. For t h e 
m o m e n t we a re only assuming tha t t h e c o n c e p t of a m o r a l n o r m is 
clear. T h e par t i c ipan t s also have a n intuit ive u n d e r s t a n d i n g of how v 

o n e engages in a r g u m e n t a t i o n . T h o u g h they a re a s sumed only to be 
familiar with t h e just if icat ion of descriptive sen tences a n d n o t yet to 
know w h e t h e r m o r a l validity claims can b e j u d g e d in a similar way, 
they can f o r m a c o n c e p t i o n (wi thout p r e j u d g i n g t h e issue) of wha t 
it would m e a n to justify a n o r m . But wha t is still n e e d e d for t h e 
opera t iona l iza t ion of (D) is a r u l e of a r g u m e n t a t i o n specifying h o w 
m o r a l n o r m s can b e justif ied. 

T h e pr inc ip le of universal izat ion (U) is i n d e e d insp i red by (D) , 
b u t initially it is n o t h i n g m o r e t h a n a p roposa l ar r ived at abductively. 

(U) A n o r m is valid w h e n t h e foreseeable c o n s e q u e n c e s a n d side 
effects of its gene ra l obse rvance for t he in teres ts a n d value-orienta
t ions of each individual cou ld b e jointly a ccep ted by all c o n c e r n e d 
wi thou t coerc ion . 

T h r e e aspecj^pjf t l n ^ o r r n u l a t i o n are in n e e d of clarification. T h e 
p h r a s e ^ i n t e r e s t s a n d value-or ienta t ions^/points to t h e ro le played by 
t h e p r a g m a t i c a n d ethical r easons of t h e individual par t i c ipan ts in 
pract ical d iscourse . T h e s e i npu t s a re des igned to p r even t t h e margi -
nal izat ion of t h e se l f -unders tanding a n d worldviews of par t i cu la r 
individuals o r g r o u p s and , in gene ra l , to foster a h e r m e n e u t i c sensi
tivity to a sufficiently b r o a d s p e c t r u m of con t r ibu t ions . Second , gen
eral ized rec iproca l perspect ive- taking ("of each ," "jointly by all") 
r equ i re s n o t j u s t e m p a t h y for, b u t also in terpre t ive i n t e rven t i on in to , ^ 
t he se l f -unders tanding of par t ic ipan ts w h o m u s t b e willing to revise 
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the i r descr ip t ions of themselves a n d o t h e r s ( a n d the l anguage 
in which they a re f o r m u l a t e d ) . Finally, ftlie goal7of " u n c o e r c e d 
j o i n t a c c e p t a n c e " specifies t h e respec t in which t h e reasons 
p r e s e n t e d in dis^course cast off the i r agent-relat ive m e a n i n g a n d 
take o n a n epis temic m e a n i n g f rom t h e s t a n d p o i n t of symmetr ical 
cons idera t ion . ^ 

(c) T h e par t i c ipan ts themselves will p e r h a p s b e satisfied with this 
(or a similar) r u l e of a r g u m e n t a t i o n as l o n g as it p r o v e s ( u s e M ) a n d 
does n o t l ead to counte r in tu i t ive results. I t m u s t t u r n o u t t ha t a 
prac t ice of justification c o n d u c t e d in this m a n n e r selects n o r m s tha t 
a re capab le of commanding. . . j iniyersal a g r e e m e n t — f o r example , 
nOTmsjexpr^ssing h u m a n r ights . But f rom t h e perspect ive of t h e 
m o r a l theor i s t ) the re still r e m a i n s o n e final just i f icatory s tep. 

We may assume tha t t h e prac t ice of de l ibe ra t ion a n d just if icat ion 
we call " a r g u m e n t a t i o n " is to b e f o u n d in all cu l tu res a n d societies 
(if n o t in ins t i tu t ional ized fo rm, t h e n at least as a n in fo rmal p r a c y 
tice) a n d t ha t t h e r e is n o fimctionally equiva lent a l ternat ive to this 
m o d e o f ^ r o b l e m s o l y i n g ^ ^ universality a n d nonsubsi t i -
tutibility of t h e prac t ice of a r g u m e n t a t i o n , it wou ld b e difficult tq^ 
d i spute t h e neut ra l i ty o f ' t h e , d iscourse p r inc ip le (D) . Bu t e t h n o 
cent r ic assumpt ions , a n d h e n c e a specific c o n c e p t i o n of t h e g o o d 
tha t is n o t s h a r e d by o t h e r cul tures , may have in s inua t ed t h e m 
selves i n to ( the a b d u c t i o n of (U}). T h e suspicion t ha t t h e u n d e r 
s tand ing of moral i ty opera t iona l i zed in (U) reflects eu rocen t r i c 
pre judices cou ld b e dispel led t h r o u g h a n " i m m a n e n t " defense of 
this a c c o u n t of the- m o r a l p o i n t of view, t ha t is, by a p p e a l i n g to 
knowledge of w h a t it m e a n s to e n g a g e in t h e prac t ice of a r g u m e n 
ta t ion as such. T h u s t h e discourse-eJ:hical m o d e l of jus t i f icat ion con
sists in t h e der ivat ion of t h e basic p r inc ip le (U) f rom t h e implici t 
c o n t e n t of universal p resuppos i t ions of a r g u m e n t a t i o n in conjunc
tion with t h e c o n c e p t i o n of no rma t ive just if icat ion in g e n e r a l ex
pressed in ( D ) . 6 5 

This is easy to u n d e r s t a n d in a n intuit ive way ( t h o u g h any a t t e m p t 
to p rov ide a( form^) jus t i f ica t ion wou ld r e q u i r e involved discussions 
of t he m e a n i n g a n d feasibility of " t r anscenden ta l a r g u m e n t s " ) . 6 6 

H e r e I will l imit myself to t h e obse rva t ion tha t we e n g a g e in argu
m e n t a t i o n with t h e i n t e n t i o n of convinc ing o n e a n o t h e r of t h e 

/ 
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validity claims tha t p r o p o n e n t s raise for the i r s t a t ement s a n d a re 
ready to d e f e n d against o p p o n e n t s . T h e p r a c t i c £ ^ f ^ r g u m e n t a t i o n 
sets in m o t i o n ^ a cooperative c o m p e t i t i o n for t h e b e t t e r a r g u m e n t , 
w h e r e t h e ^ r i e n t a t i o n to t h e goa l of a c o m m u n i c a t r v d y T e a c r i e g 
a g r e e m e n t un i t e s t h e par t i c ipan t s f rom t h e o u t s e t ^ T h e a s sumpt ion 
t r r a t l h e c o m p e t i t i o n can lead to "rationally accep tab le , " h e n c e "con
vincing," results is based o n t h e ra t iona l j fo rce of a r g u m e n t s . Of 
course , w h a t coun t s as a g o o d o r a b a d a r g u m e n t can itself b e c o m e 
a topic for discussion. T h u s t h e ra t iona l acceptabil i ty of a s t a t e m e n t 
ul t imately rests o n r e a s o n s i n con junc t ion jwi th specific f ea tu res j r f 
t h e process of a r g u m e n t a t i o n itself. The^four mosMmrjor tan ty fea
tures are : (i) t ha t n o b o d y w h o cou ld m a k e a re levant c o n t r i b u t i o n 
may b e exc luded ; (ii) t ha t all pa r t i c ipan t s a re g r a n t e d a n equa l 
o p p o r t u n i t y to m a k e con t r ibu t ions ; (iii) t ha t t h e par t i c ipan ts m u s t 

>mean wha t they say; a n d (iv) t ha t c o m m u n i c a t i o n m u s t b e f reed 
f rom ex te rna l a n d i n t e r n a l coe rc ion so tha t t h e "yes" o r "no" s tances 
t ha t par t i c ipan ts a d o p t o n criticizable validity claims a re mot iva ted 
solely by t h e ra t iona l force of t h e be t t e r reasons . If eve ryone w h o 
engages in a r g u m e n t a t i o n m u s t m a k e at least these p r agma t i c p re 
supposi t ions , t h e n in vi r tue of (i) t h e publ ic cha rac t e r of pract ical 
discourses a n d t h e inc lus ion of all c o n c e r n e d a n d (ii) t he equa l 
communica t ive r ights of all par t ic ipants , only reasons tha t give equa l 
weigh t to t h e in teres ts a n d evaluative o r i en ta t ions of everybody 
can in f luence t h e o u t c o m e of pract ical discourses; a n d because of 
t h e absence of (iii) d e c e p t i o n a n d (iv) coerc ion , n o t h i n g b u t rea
sons can t ip t h e ba l ance in favor of t h e accep tance of a controver
sial n o r m . Finally, o n t h e a s sumpt ion tha t pa r t i c ipan t s rec ip ro
cally i m p u t e an o r i en t a t i on to communica t ive a g r e e m e n t to o n e 
ano the r , this " u n c o e r c e d " a c j c e p t a n c e j c a n _ o n l y o c c u r "jointly" o r 
collectively^ 

Against t h e f requent ly ra ised objec t ion tha t this just i f icat ion is 
c i r c u l a r 6 7 1 wou ld n o t e t ha t t he c o n t e n t of t he universal p resuppos i 
t i o n ^ o f j a r g u m e n t a t i o n is by^no^means "normat ive" in t h e m o r a l 
sense. For inclusivity only signifies tha t access to d iscourse is u n r e 
stricted; it does n o t imply t h e universali ty of b i n d i n g n o r m s of ac
t ion. T h e equa l d is t r ibu t ion of communica t i ve f r eedoms a n d t h e 
r e q u i r e m e n t of t ru thfu lness in d iscourse have t h e status of argumen-

Chapter 1 



45 

tative duties a n d r ights , n o t of moral dut ies a n d r ights . So too , t h e 
absence of coe rc ion refers toJ±iej3rocesj^^ 
f o l n t e r p e r s o n a l re la t ions outside of this prac t ice . T h e s e consti tutive 
ru les of t h e l anguage g a m e of a r g u m e n t a t i o n govern t h e e x c h a n g e 
of a r g u m e n t s a n d of "yes" o r "no" responses ; they have t h e epis temic 
forcejpf^nabling condrdons^for t h e j u s t i f i c a t i o n ^ o f ^ t ^ m e n t s b u t 
d o n o t have any immediate practTcaT^ifects in mot iva t ing ac t ions a n d 
in te rac t ions ou ts ide of d iscourse . 

T h e p o i n t of such a just i f icat ion of t h e m o r a l p o i n t of view is tha t 
t he n o r m a t i v e c o n t e n t of t h i s^p i^ t e jnk^ j anguage gamejl is t ransmit
ted only by a r u l e of a r g u m e n t a t i o n to t h e select ion of n o r m s of 
act ion, wh ich t o g e t h e r with the i r m o r a l validity claim provide t h e 
i n p u t in to pract ical discourses . A m o r a l obl iga t ion c a n n o t follow 
from t h e so to speak t r a n s c e n d e n t a l cons t ra in t of unavo idab le pre
suppos i t ions of a r g u m e n t a t i o n a lone ; r a t h e r it a t taches to t he spe
cific objects of pract ical d iscourse , namely, to t h e n o r m s introduced 
in to d iscourse to which t h e reasons mobi l i zed in de l ibe ra t ion refer. 
I emphas ize this w h e n I specify t ha t (U) can b e r e n d e r e d plausible 
in connection with a (weak, h e n c e nonpre jud ic ia l ) concept of normative 
justification. 

This just i f icat ion strategy, which I have h e r e mere ly ske tched , must 
be s u p p l e m e n t e d with genea logica l a rguments jd rawi ru^r i^^^ 
of m o d e r n i z a t i r ^ ^ b e r e n d e r e d p l a u s i b l e . 6 8 With 
(U) we(feassure ourse lve^ irrja reflexive m a n n e r ) o f a res idual no rma-
tive subs tance which is p r e s e r v e d in pos t t rad i t iona l societies by the 
fo rmal features of a r g u m e n t a t i o n a n d ac t ion o r i e n t e d to r e a c h i n g a 
sha red u n d e r s t a n d i n g . Th is isf^so) shown by the p r o c e d u r e of estab
l ishing universal p re suppos i t ions of a r g u m e n t a t i o n by demonst ra t 
ing pe r fo rma t ive self-contradict ions, which I c a n n o t g o in to h e r e . 6 9 

T h e ques t ion of t h e appl ica t ion of n o r m s arises as an addi t ional 
p r o b l e m . T h e p r inc ip le of appropr i a t eness ]deve loped by Klaus Gun-
the r first b r ings the j rnora l po in t jo f view to b e a r o n s ingular mora l 
j u d g m e n t s in a complete m a n n e r . 7 0 T h e o u t c o m e of successful dis
courses of just i f icat ion a n d appl ica t ion sjigws t ha t pract ical quest ions 
are d i f ferent ia ted by t h e sharply def ined m o r a l p o i n t of view; mora] 
ques t ions of wel l -ordered i n t e rpe r sona l re la t ions a re sepa ra t ed from 
p ragmat i c ques t ions of ra t iona l choice , o n t h e o n e h a n d , a n d frorrj 
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e thical ques t ions of t h e g o o d o r n o t mis spen t life o n t h e other . I t 
has b e c o m e clear to m e in r e t rospec t t ha t (U) only opera t iona l i zed 
a m o r e c o m p r e h e n s i v e p r inc ip le of d iscourse with r e fe rence to a 
par t i cu la r subject mat ter , namely, mora l i ty . 7 1 T h e pr inc ip le^ of 
d iscourse can also b e opera t iona l i zed for o t h e r k inds of ques t ions , 
for e x a m p l e , for t h e de l ibe ra t ions of poli t ical legislators o r for legal 
d i s cou r se s . 7 2 
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Reconciliation through the Public Use of Reason 

J o h n Rawls's A Theory of Justice1 ma rks a pivotal t u r n i n g p o i n t in t he 
m o s t r e c e n t h i s tory of pract ical phi losophy, for h e r e s to red l o n g 
suppressed m o r a l ques t ions to t h e status of ser ious objects of phi lo
sophical invest igat ion. I m m a n u e l Kan t p o s e d t h e f u n d a m e n t a l ques
t ion of moral i ty in such a way tha t it a d m i t t e d a ra t iona l answer: we 
o u g h t to d o wha t is equally g o o d for all pe r sons . W i t h o u t e spous ing 
the b a c k g r o u n d assumpt ions of Kant ' s t r a n s c e n d e n t a l phi losophy, 
Rawls r e n e w e d this theore t ica l a p p r o a c h with par t i cu la r r e f e rence to 
t he issue of t h e o rgan iza t ion of a j u s t society. In oppos i t ion to utili
ta r ianism a n d value skepticism h e p r o p o s e d a n intersubjectivist ver
sion of Kant ' s p r inc ip le of a u t o n o m y : we act a u t o n o m o u s l y w h e n we 
obey those laws tha t cou ld b e accepted ,by all c o n c e r n e d o n t h e basis 
of a publ ic use of . their r eason . M o r e recently, in Political Liberalism, 
in which Rawls has c o n c l u d e d a twenty-year process of ex tens ion a n d 
revision of his t h e o r y of jus t ice , h e exploi ts this m o r a l c o n c e p t of 
a u t o n o m y as t h e key to exp la in ing t h e polit ical a u t o n o m y of citizens 
of a d e m o c r a t i c society: " O u r exercise of poli t ical power is fully 
p r o p e r only w h e n it is exerc ised in a c c o r d a n c e with a cons t i tu t ion , 
t he essentials of which all citizens as free a n d equa l may b e reason
ably e x p e c t e d to e n d o r s e in t h e l ight of pr inc ip les a n d ideals accept
able to the i r c o m m o n h u m a n r e a s o n . " 2 J u s t as previously h e took a 
s tand against ut i l i tar ian posi t ions , h e n o w r e s p o n d s pr imar i ly to 
contextua l i s t pos i t ions t ha t ques t ion t he p resuppos i t ions of a r ea son 
c o m m o n to all h u m a n be ings . 
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Because I a d m i r e this project , share its i n t en t ions , a n d r e g a r d its 
essential results as cor rec t , t h e dissent I express h e r e will r e m a i n 
wi th in t h e b o u n d s of a family qua r r e l . My d o u b t s a re l imi ted to 
w h e t h e r Rawls always b r ings to b e a r agains t his critics his i m p o r t a n t 
no rma t ive in tu i t ions in the i r mos t compe l l i ng fo rm. But first, let m e 
briefly ou t l ine his pro jec t in its c u r r e n t state. 

Rawls offers a just i f icat ion of t he pr inc ip les o n which a m o d e r n 
society m u s t b e cons t i tu ted if it is to e n s u r e t h e fair c o o p e r a t i o n of 
its citizens as free a n d equa l pe r sons . His first s tep is to clarify t h e 
s t a n d p o i n t f rom which fictional representa t ives of t h e p e o p l e cou ld 
answer this ques t ion impartially. Rawls expla ins why t h e par t ies in 
t h e so-called or iginal pos i t ion wou ld agree o n two pr inc ip les : first, 
o n t he l iberal p r inc ip le acco rd ing to which eve ryone is en t i t l ed to 
an equa l system of basic l ibert ies, and , second , o n a s u b o r d i n a t e 
p r inc ip le t ha t establishes equa l access to pub l ic offices a n d st ipulates 
t ha t social inequal i t ies a re accep tab le only w h e n they a re also to t h e 
advan tage of t h e least privi leged. I n a s e c o n d s tep, Rawls shows t ha t 
this c o n c e p t i o n of jus t ice can expec t to m e e t with a g r e e m e n t u n d e r 
t h e cond i t ions of a plural ist ic society which it itself p r o m o t e s . Politi
cal l iberal ism, as a r ea sonab le cons t ruc t ion tha t does n o t raise a 
claim to t r u t h , is n e u t r a l toward confl ict ing worldviews* In a t h i rd 
a n d final s tep, Rawls out l ines t he basic r ights a n d pr inc ip les of t h e 
cons t i tu t iona l state t ha t can b e der ived f rom t h e two pr inc ip les of 
jus t ice . Taking these steps in s e q u e n c e , I will raise objec t ions di
r ec t ed n o t so m u c h against t he pro jec t as such b u t against cer ta in 
aspects of its execu t ion . I fear t ha t Rawls makes concess ions to 
o p p o s e d ph i losophica l pos i t ions t ha t impa i r t h e cogency of his own 
project . 

My cr i t ique is a const ruct ive a n d i m m a n e n t o n e . First, I d o u b t 
w h e t h e r every aspect of t h e or iginal pos i t ion is de s igned to clarify 
a n d secure t he s t a n d p o i n t of impar t ia l j u d g m e n t of deon to log ica l 
pr inc ip les of jus t ice ( I ) . Fur ther , I t h ink tha t Rawls shou ld m a k e a 
s h a r p e r d is t inct ion be tween ques t ions of just i f icat ion a n d ques t ions 
of accep tance ; h e seems to wan t to p u r c h a s e t h e neutra l i ty of his 
c o n c e p t i o n of jus t ice at t h e cost of forsaking its cognit ive validity 
claim (II) . T h e s e two theore t ica l decis ions resul t in a cons t ruc t ion 
of t h e cons t i tu t ional state t ha t accords l iberal basic r ights p r imacy 
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over t h e democra t i c p r inc ip le of legi t imat ion . Rawls the reby fails to 
achieve his goal of b r i n g i n g t h e l ibert ies of t h e m o d e r n s in to har
m o n y with t h e l ibert ies of t h e anc ien t s (III) . I c o n c l u d e my r e m a r k s 
with a thesis o n t h e se l f -unders tanding of polit ical phi losophy: u n d e r 
cond i t ions of pos tmetaphys ica l t h o u g h t , this shou ld b e modes t , b u t 
n o t in t h e w r o n g way. 

T h e adversarial ro le ass igned m e by the ed i tors of t h e Journal of 
Philosophy compe l s m e to h e i g h t e n tentat ive reserva t ions in to objec
t ions. Th is intensif icat ion is just if ied by my in t en t ion , a t o n c e 
friendly a n d provocat ive, of se t t ing t h e n o t easily surveyable argu
m e n t s of a h ighly c o m p l e x a n d well t h o u g h t - o u t t h e o r y in m o t i o n 
in such a way tha t t h e la t ter can reveal its s t r e n g t h s . 3 

I T h e Design of the Original Posit ion 

Rawls conceives of t h e or ig inal pos i t ion as a s i tuat ion in which 
rat ional ly choos ing representa t ives of t he citizens a re subject to t he 
specific cons t ra in ts t ha t g u a r a n t e e a n impar t ia l j u d g m e n t of pract i
cal ques t ions . T h e c o n c e p t of full a u t o n o m y is r e se rved for t he 
citizens w h o al ready live u n d e r t h e ins t i tu t ions of a wel l -ordered 
society. For t h e cons t ruc t ion of t h e or iginal pos i t ion , Rawls splits this 
c o n c e p t of polit ical a u t o n o m y in to two e l emen t s : t h e moral ly n e u t r a l 
character is t ics of par t ies w h o seek the i r r a t iona l advantage , o n t h e 
o n e h a n d , a n d t h e moral ly substantive s i tuat ional cons t ra in ts u n d e r 
which those par t ies choose pr inc ip les for a system of fair coopera 
t ion, o n t h e o the r , -These no rma t ive cons t ra in ts p e r m i t t h e par t ies 
to b e e n d o w e d with a m i n i m u m of p rope r t i e s , in part icular , " the 
capacity for a c o n c e p t i o n of t h e g o o d ( and thus to b e r a t i o n a l ) . " 4 

Regardless of w h e t h e r t h e par t ies en t e r t a in exclusively purposive-
ra t iona l cons ide ra t ions o r also address e thical ques t ions of par t i cu la r 
p lans of life, they always r e a c h the i r decis ions in l ight of the i r value-
o r i en ta t ions ( tha t is, f rom t h e perspect ive of t h e g r o u p s of citizens 
they r e p r e s e n t ) . T h e y n e e d n o t r e g a r d ma t t e r s f rom t h e m o r a l p o i n t 
of view, which wou ld r e q u i r e t h e m to take a c c o u n t of wha t is in t h e 
equa l in te res t of all, for this impart ia l i ty is exac ted by a s i tuat ion tha t 
throws a veil of i g n o r a n c e over t h e mutua l ly d is in teres ted t h o u g h 
free a n d equa l par t ies . Because t h e la t ter d o n o t know which 
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posi t ions they will occupy in t he society t ha t it is the i r task to order , 
they find themselves cons t r a ined a l ready by the i r self-interest to 
reflect o n wha t is equally g o o d for all. 

Th is cons t ruc t ion of a n or iginal pos i t ion tha t frames t he f r e e d o m 
of choice of ra t iona l ac tors in a r ea sonab le fashion is exp la ined by 
Rawls's initial i n t e n t i o n of r e p r e s e n t i n g t he t h e o r y of jus t ice as p a r t 
of t he gene ra l t h e o r y of choice . Rawls originally p r o c e e d e d o n t h e 
a s sumpt ion tha t t he r a n g e of op t ions o p e n to rat ional ly choos ing 
par t ies only n e e d e d to be l imi ted in a n a p p r o p r i a t e fashion in o r d e r 
to facilitate t h e der ivat ion of pr inc ip les of jus t ice f rom the i r enl ight
e n e d self-interest. Bu t h e soon real ized tha t t he r eason of a u t o n o 
m o u s citizens c a n n o t b e r e d u c e d to ra t iona l cho ice c o n d i t i o n e d by 
subjective p r e f e r e n c e s . 5 Yet even after t he revision of t he initial goal 
tha t t he or iginal pos i t ion was des igned to achieve, h e has h e l d to t h e 
view tha t the m e a n i n g of t he m o r a l p o i n t of view can b e ope ra t ion 
alized in this way. This has some u n f o r t u n a t e consequences , t h r e e of 
which I wou ld like to address in wha t follows: (1) Can t h e par t ies in 
t h e or ig ina l pos i t ion c o m p r e h e n d t h e h ighes t -o rder in teres ts of the i r 
cl ients solely o n the basis of ra t iona l egoism? (2) Can basic r ights b e 
assimilated to p r i m a r y goods? (3) Does t h e veil of i g n o r a n c e guar
a n t e e t he impart ial i ty of j u d g m e n t ? 6 

(1) Rawls c a n n o t consistently follow t h r o u g h o n his decis ion tha t 
"fully" a u t o n o m o u s citizens a re to b e r e p r e s e n t e d by par t ies w h o lack 
this au tonomy. Citizens a re a s sumed to b e m o r a l pe r sons w h o possess 
a sense of jus t ice a n d t h e capacity for the i r own c o n c e p t i o n of t h e 
good , as well as an in te res t in cult ivating these disposi t ions in a 
ra t iona l m a n n e r . Bu t in t h e case of t h e par t ies in t h e or iginal posi
t ion, these r easonab le character is t ics of m o r a l pe r sons a re substi
t u t ed by the cons t ra in ts of a ra t iona l des ign. At t he same t ime, 
however, t h e par t ies a re s u p p o s e d to b e able to u n d e r s t a n d a n d take 
a d e q u a t e a c c o u n t of t h e "highest -order in teres ts" of t he citizens tha t 
follow f rom these very character is t ics . For example , they m u s t take 
a c c o u n t of t h e fact t ha t a u t o n o m o u s citizens respec t t h e in teres ts of 
o the r s o n t he basis of j u s t pr inc ip les a n d n o t mere ly f rom self-inter
est, t ha t they can b e obl iga ted to loyalty, t ha t they can b e conv inced 
of t h e legit imacy of exist ing a r r a n g e m e n t s a n d policies t h r o u g h the 
publ ic use of the i r r eason , a n d so for th . T h u s , t he par t ies a re sup-
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p o s e d b o t h to u n d e r s t a n d a n d take seriously t h e impl ica t ions a n d 
c o n s e q u e n c e s of an a u t o n o m y tha t they a re themselves d e n i e d . Th is 
may still b e plausible for t h e advocacy of self-related in teres ts a n d 
concep t ions of t he g o o d tha t a re n o t k n o w n in detai l . But can t h e 
m e a n i n g of cons idera t ions of jus t ice r e m a i n unaf fec ted by t h e per
spective of ra t iona l egoists? At any ra te , t h e par t ies a re incapab le of 
achieving, wi thin t he b o u n d s set by the i r r a t iona l egoism, t h e recip
rocal perspect ive taking tha t t h e citizens they r e p r e s e n t m u s t u n d e r 
take w h e n they o r i e n t themselves in a j u s t m a n n e r to wha t is equally 
g o o d for all: "in the i r ra t iona l de l ibe ra t ions t h e par t ies . . . r ecognize 
n o s t a n d p o i n t ex t e rna l to the i r own p o i n t of view as ra t iona l r ep re 
sentatives" (PL 75) . But if, desp i te this, t h e par t ies a re to u n d e r s t a n d 
t h e m e a n i n g of t h e deon to log ica l p r inc ip les they a re seeking a n d to 
take sufficient a c c o u n t of the i r c l ients ' in teres ts i n jus t i ce , they m u s t 
be e q u i p p e d with cognit ive c o m p e t e n c e s tha t e x t e n d fu r the r t h a n 
the capacit ies sufficient for rat ional ly choos ing actors w h o a re b l ind 
to issues of jus t ice . 

Of course , it is o p e n to Rawls to modify t h e des ign of t he or iginal 
pos i t ion accordingly. Already in A Theory of Justice h e qualif ied t h e 
rat ional i ty of t h e con t r ac t ing p a r t n e r s in var ious ways. O n the o n e 
h a n d , they take n o in te res t in o n e ano the r , c o n d u c t i n g themselves 
like players w h o "strive for as h i g h an abso lu te score as poss ible" (TJ 
144) . O n t h e o t h e r h a n d , they a re e q u i p p e d with a "purely fo rma l" 
sense of jus t ice , for they a re s u p p o s e d to know tha t they will c o n f o r m 
to whatever pr inc ip les a re a g r e e d u p o r r i n the i r fu ture ro le as citizens 
living in a wel l -ordered society (TJ 145) . Th is can b e u n d e r s t o o d to 
m e a n tha t t h e par t ies in t h e or iginal pos i t ion a re at least cogn izan t 
of t h e k i n d of b i n d i n g mutua l i ty t ha t will charac te r ize t h e life of the i r 
cl ients in t h e fu ture , a l t h o u g h they themselves m u s t for t h e p r e s e n t 
c o n d u c t the i r nego t i a t ions u n d e r different p remises . Such stipula
t ions a re perfect ly admissible. My only ques t ion is whether , in b e i n g 
e x t e n d e d in this d i rec t ion , t he des ign loses its p o i n t by b e c o m i n g 
too far r e m o v e d f rom t h e or iginal m o d e l . For as soon as t h e par t ies 
s tep ou ts ide t h e b o u n d a r i e s of the i r ra t iona l egoism a n d assume 
even a d is tan t l ikeness to m o r a l pe r sons , t h e division of l abor be
tween t h e rat ional i ty of choice of subjects a n d a p p r o p r i a t e objective 
cons t ra in ts is des t royed, a division t h r o u g h which self-interested 
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agen ts a re n o n e t h e l e s s s u p p o s e d to arr ive at moral ly s o u n d deci
sions. Th is c o n s e q u e n c e may n o t have any g rea t significance for t h e 
rest of t h e project ; b u t it draws a t t en t ion to t h e c o n c e p t u a l con
straints i m p o s e d by t h e or iginal ( t h o u g h in t h e m e a n t i m e aban
d o n e d ) i n t e n t i o n to p rov ide a decis ion- theoret ica l solut ion to 
T h o m a s H o b b e s ' s p r o b l e m . For a n o t h e r c o n s e q u e n c e of t h e ra t iona l 
cho ice f o r m a t of t h e or ig inal pos i t ion is t h e i n t r o d u c t i o n of basic 
goods , a n d this d e t e r m i n a t i o n is i m p o r t a n t for t h e fu r the r develop
m e n t of t he theory . 

(2) For rat ional ly choos ing actors b o u n d to t h e first p e r s o n per
spective, no rma t ive issues of whatever k ind can b e r e p r e s e n t e d solely 
in t e r m s of in teres ts o r values t ha t a re satisfied by goods . G o o d s a re 
wha t we strive fo r—indeed , wha t is g o o d for us. Cor responding ly , 
Rawls i n t roduces "pr imary g o o d s " as genera l i zed m e a n s t ha t p e o p l e 
may n e e d in o r d e r to realize the i r p lans of life. A l t h o u g h t h e par t ies 
know tha t s o m e of these p r i m a r y goods assume t h e f o r m of r ights 
for citizens of a wel l -ordered society, in t h e or iginal pos i t ion they 
themselves can only descr ibe r ights as o n e ca tegory of "goods" 
a m o n g o the r s . For t h e m , t h e issue of pr inc ip les of jus t i ce can only 
arise in t he guise of t he ques t ion of t h e j u s t d i s t r ibu t ion of p r i m a r y 
goods . Rawls t he reby adop t s a c o n c e p t of jus t ice t ha t is p r p p e r to an 
ethics of t h e good , o n e m o r e cons is tent with Aris totel ian o r utilitar
ian a p p r o a c h e s t h a n with a t h e o r y of r ights , such as his own, t ha t 
p r o c e e d s f rom t h e c o n c e p t of au tonomy. Precisely because Rawls 
a d h e r e s to a c o n c e p t i o n of jus t ice o n which t h e a u t o n o m y of cit izens 
is cons t i tu ted t h r o u g h r ights , t h e p a r a d i g m of d i s t r ibu t ion gene ra t e s 
difficulties for h i m . Rights can b e "enjoyed" only by b e i n g exercised. 
T h e y c a n n o t b e assimilated to distr ibutive g o o d s w i thou t forfei t ing 
the i r deon to log ica l m e a n i n g . An equa l d is t r ibu t ion of r ights results 
only if those w h o enjoy r ights r ecogn ize o n e a n o t h e r as free a n d 
equa l . Of course , t h e r e exist r ights to a fair share of g o o d s o r o p p o r 
tuni t ies , b u t r ights in t h e first ins tance regu la te re la t ions be tween 
actors: they c a n n o t b e "possessed" like t h i n g s . 7 If I a m cor rec t , t h e 
c o n c e p t u a l cons t ra in ts of t h e m o d e l of ra t iona l cho ice p r e c l u d e 
Rawls f rom c o n s t r u i n g basic l ibert ies f rom t h e ou tse t as basic r ights 
a n d c o m p e l h i m to i n t e r p r e t t h e m as p r i m a r y goods . Th i s leads h i m 
to assimilate t h e deon to log ica l m e a n i n g of ob l iga tory n o r m s to t he 
teleological m e a n i n g of p r e f e r r e d va lues . 8 Rawls the reby b lurs cer-
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tain dis t inct ions t ha t I shall briefly m e n t i o n in o r d e r to show h o w 
this l imits his op t ions in t h e fu r the r d e v e l o p m e n t of his project . 

N o r m s i n f o r m decis ions as to wha t o n e o u g h t to d o , values in fo rm 
decis ions as to wha t c o n d u c t is m o s t des i rable . Recogn ized n o r m s 
i m p o s e equa l a n d except ionless obl igat ions o n the i r addressees , 
while values express t h e preferabil i ty of g o o d s tha t a re striven for by 
par t i cu la r g r o u p s . W h e r e a s n o r m s a re obse rved in t h e sense of a 
fulfi l lment of genera l i zed behaviora l expec ta t ions , values o r goods 
can b e real ized o r a cqu i r ed only by purpos ive ac t ion . F u r t h e r m o r e , 
n o r m s raise a b i n a r y validity claim in vi r tue of which they a re said 
to b e e i the r valid o r invalid: to o u g h t s ta tements , as to assertoric 
s ta tements , we can r e s p o n d only with "yes" o r "no"—or refrain f rom 
j u d g m e n t . Values, by contras t , fix re la t ions of p r e f e r e n c e which sig
nify t ha t ce r ta in g o o d s a re m o r e attractive t h a n o the rs : h e n c e , we 
can assent to evaluative s t a t ement s to a g rea t e r o r lesser d e g r e e . T h e 
ob l iga tory force of n o r m s has t h e absolu te m e a n i n g of a n u n c o n d i 
t ional a n d universal duty: wha t o n e o u g h t to d o is w h a t is equally 
g o o d for all ( tha t is, for all addressees ) . T h e at tract iveness of values 
reflects an evaluat ion a n d a transitive o r d e r i n g of g o o d s tha t has 
b e c o m e es tabl ished in par t i cu la r cu l tures o r has b e e n a d o p t e d by 
par t i cu la r g roups : i m p o r t a n t evaluative decis ions o r h ighe r -o rde r 
p re fe rences express wha t is g o o d for us (or for m e ) , all th ings 
cons ide red . Finally, di f ferent n o r m s m u s t n o t con t rad ic t each o t h e r 
w h e n they claim validity for t he same d o m a i n of addressees ; they 
m u s t s t and in c o h e r e n t re la t ions to o n e a n o t h e r — i n o t h e r words , 
they m u s t cons t i tu te a system. Different values, by contras t , c o m p e t e 
for priority; insofar as they m e e t with intersubject ive r ecogn i t i on 
within a cu l tu re o r g r o u p , they cons t i tu te shifting conf igura t ions 
f raught with tens ion . To s u m u p , n o r m s differ f rom values, first, in 
the i r re la t ion to ru l e -governed as o p p o s e d to purpos ive act ion; sec
o n d , in a b i n a r y as o p p o s e d to a g r adua l c o d i n g of t he respective 
validity claims; th i rd , in the i r absolu te as o p p o s e d to relative b ind-
ingness ; a n d last, in t h e cr i ter ia t ha t systems of n o r m s as o p p o s e d to 
systems of values m u s t satisfy. 

Never theless , Rawls wishes to d o jus t ice to t he deon to log ica l intui
t ion t h a t finds express ion in these dis t inct ions; h e n c e , h e m u s t com
pensa t e for t h e leveling of t he deon to log ica l d i m e n s i o n which 
h e — a s a c o n s e q u e n c e of t h e des ign of t h e or iginal pos i t ion— 



56 
Chapter 2 

initially accepts with t h e c o n c e p t of p r i m a r y goods . So h e accords 
t he first p r inc ip le pr ior i ty over t he second . An absolu te pr ior i ty of 
equa l l ibert ies over t h e p r i m a r y g o o d s r egu la t ed by t h e s econd pr in
ciple is, however, difficult to justify f rom the first p e r s o n perspect ive 
in which we o r i e n t ourselves to o u r own interes ts o r values. H . L. A. 
H a r t has deve loped this p o i n t clearly in his cr i t ique of Rawls. 9 In ter
estingly, Rawls can m e e t this criticism only by bu i ld ing a subsequent 
qualif icat ion i n to t h e p r i m a r y g o o d s which secures t h e m a re la t ion 
to basic l ibert ies as basic r ights: h e acknowledges as p r i m a r y goods 
only those t ha t a re e x p e d i e n t for t he life p lans a n d the d e v e l o p m e n t 
of t h e m o r a l faculties of citizens asjree and equal persons.10 Fu r the r 
m o r e , Rawls different iates t h e p r i m a r y g o o d s tha t a re consti tut ive of 
t h e ins t i tu t ional f ramework of t h e wel l -ordered society in t h e m o r a l 
sense f rom t h e r e m a i n d e r of t he p r i m a r y g o o d s by i n c o r p o r a t i n g t h e 
guararrteMg^ofjhe "fair va lue" of l iberty in to t h e first p r i n c i p l e . 1 1 

This a d d i t i o n a l d e t e r m i n a t i o n ^ ^ p r e supposes a 
d e o r r j t o l b g k a ^ cont ra 
dicts t h e p r i m a facie classification of r ights as goods . Since t h e fair 
valulFor^quaT l ibert ies r equ i r e s t h e actual availability of equa l op
por tun i t i e s to exercise these r ights , only r ights , n o t goods , can b e 
qualif ied in this m a n n e r . On ly in t h e case of r ights can we dis t inguish 
be tween legal c o m p e t e n c e a n d t h e actual o p p o r t u n i t i e s to choose 
a n d to act. Only be tween r ights , o n t h e o n e side, a n d actual chances 
to exercise r ights , o n t h e other , can t h e r e exist a chasm tha t is 
p r o b l e m a t i c f rom the perspect ive of jus t ice ; such a r u p t u r e c a n n o t 

Iexist be tween t he possession a n d en joymen t of goods . I t wou ld b e 
e i the r r e d u n d a n t o r mean ing les s to speak of t h e "fair va lue" of 
equally d i s t r ibu ted goods . T h e dis t inct ion be tween legal a n d factual 
equali ty has n o appl ica t ion to "goods" for g rammat i ca l reasons , to 
p u t it in Wi t tgens te in ian t e rms . Bu t if t h e n o t i o n of p r i m a r y g o o d s 
is subject to co r r ec t ion in a s econd step, we may ask w h e t h e r t h e first 
s t ep—the des ign of t h e or iginal pos i t ion tha t necessi tates this con
cep t ion—is a wise o n e . 

(3) T h e fo rego ing ref lect ions show that , for t h e par t ies in t h e 
or iginal pos i t ion, t he capacity to m a k e ra t iona l decis ions is n o t 
sufficient to c o m p r e h e n d t h e h ighes t -o rder in teres ts of the i r cl ients 
o r to u n d e r s t a n d r ights (in R o n a l d D w o r k i n ' s 1 2 sense) as t r u m p s tha t 
over r ide collective goals. Bu t why t h e n a re t he par t ies depr ived of 
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pract ical r eason in the first p lace a n d s h r o u d e d in an i m p e n e t r a b l e 
veil of ignorance? Rawls's gu id ing in tu i t ion is clear: t he ro le of t he 
categorical impera t ive is t aken over by an intersubjectively app l ied 
p r o c e d u r e which is e m b o d i e d in par t i c ipa t ion cond i t ions such as t he 
equali ty of par t ies a n d in s i tuat ional features such as t he veil of 
i g n o r a n c e . In my view, however, t h e po ten t i a l gains of this t u r n a re 
diss ipated precisely by the systematic depr iva t ion of in fo rma t ion . My 
th i rd ques t ion reveals t h e perspect ive f rom which I also pose t he two 
previous ques t ions . I believe tha t Rawls cou ld avoid t he difficulties 
associated with t h e des ign of an or iginal pos i t ion if h e opera t iona l -
ized t h e m o r a l p o i n t of view in a different way, namely, if h e k e p t t h e 
p r o c e d u r a l c o n c e p t i o n of pract ical r eason free of substantive c o n n o 
ta t ions by deve lop ing it in a strictly p r o c e d u r a l m a n n e r . 

Kant ' s categorical impera t ive a l ready goes b e y o n d t h e egocen t r i c 
cha rac te r of t h e G o l d e n Rule: "Do n o t d o u n t o o the r s wha t you 
would n o t have t h e m d o u n t o you." W h e r e a s this r u l e calls for a 
universal izat ion test f rom t h e viewpoint of a given individual , t h e 
categorical impera t ive r equ i r e s t ha t all those possibly affected b e 
able to will a j u s t m a x i m as a gene ra l ru l e . Bu t as l o n g as we apply 
this m o r e exac t ing test in a mono log i ca l fashion, each of us still 
cons iders privately wha t all cou ld will f rom individually isolated per
spectives. Th is is i n a d e q u a t e . For only w h e n t h e se l f -unders tanding 
of each individual reflects a t r an scenden t a l consciousness , t ha t is, a 
universally valid view of t h e world , wou ld wha t f rom my p o i n t of view 
is equally g o o d for all actually b e i n t h e equa l in te res t of each 
individual . But this can n o l o n g e r b e a s sumed u n d e r cond i t ions of 
social a n d ideological p lura l i sm. If we wish to p rese rve t h e in tu i t ion 
unde r ly ing t h e Kant ian universal izat ion pr inc ip le , we can r e s p o n d 
to this fact of p lura l i sm in different ways. Rawls imposes a c o m m o n 
perspect ive o n t h e par t ies in t he or iginal pos i t ion t h r o u g h informa
t ional cons t ra in ts a n d the reby neut ra l izes t h e multiplici ty of par t icu-
lar in te rpre t ive perspect ives f rom t h e outset . jGlsa^^ by 
contras t , views t h e m o r a l p o i n t of view as e m b o d i e d in an in te rsub-
jective praxis of a r g u m e n t a t i o n which enjoins those involved to an 
ideal izing enlargement of the i r in te rpre t ive perspect ives. 

Discourse ethics rests o n t he in tu i t ion tha t t he appl ica t ion of t h e 
p r inc ip le of universal izat ion, p rope r ly u n d e r s t o o d , c ^ U s J ^ r ^ a J c ^ t 
process of "irlear ro le taking." It i n t e rp re t s this idea of G. H . M e a d 
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| in t e r m s of a p r agma t i c t h e o r y of a r g u m e n t a t i o n . 1 3 U n d e r t h e prag-
j mat ic p resuppos i t ions of an inclusive a n d noncoe rc ive ra t iona l dis-
| course be tween free a n d equa l par t ic ipants , everyone is r e q u i r e d to 

take t h e perspect ive of everyone else a n d thus to pro jec t herself i n to 
t h e u n d e r s t a n d i n g s of self a n d wor ld of all o the rs ; f rom this inter
locking of perspect ives t h e r e e m e r g e s an ideally e x t e n d e d "we-
j jerspect ive" f rom which all can test in c o m m o n w h e t h e r they wish 
to m a k e a controvers ia l n o r m t h e basis of the i r sha r ed pract ice ; a n d 
this shou ld inc lude m u t u a l criticism of t h e app rop r i a t enes s of t h e 
l anguages in t e r m s of which s i tuat ions a n d n e e d s a re i n t e r p r e t e d . In 
t he course of successively u n d e r t a k e n abst ract ions , t h e co re of gener -
alizable interes ts can t h e n e m e r g e s tep by s t e p . 1 4 

T h i n g s a re different w h e n the veil of i g n o r a n c e cons t ra ins t h e 
field of vision of par t ies in t he or iginal pos i t ion from the beginning to 
t h e basic pr inc ip les o n which presumpt ive ly free a n d equa l citizens 
wou ld agree , no twi ths t and ing the i r d ivergen t u n d e r s t a n d i n g s of self 
a n d world. It is i m p o r t a n t to see tha t with this initial abs t rac t ion 
Rawls accepts a double b u r d e n of proof. T h e veil of i g n o r a n c e m u s t 
e x t e n d to all pa r t i cu la r viewpoints a n d interes ts t ha t cou ld impa i r an 
impar t ia l j u d g m e n t ; a t t he same t ime, it may e x t e n d only to such 
no rma t ive ma t t e r s as can b e disqualified wi thou t furt l ier a d o as 
cand ida tes for t he c o m m o n g o o d to b e accep ted by free a n d equa l 
citizens. This s econd cond i t i on places a d e m a n d o n t h e t h e o r y tha t 
is difficult to mee t , as is shown by br ief ref lect ion. Fol lowing the 
just if icat ion of t he pr inc ip les of jus t ice , t h e veil of i g n o r a n c e is 
gradual ly ra ised d u r i n g t h e successive steps of f raming t h e const i tu
t ion, of legislation, a n d of applying law. Since t he new in fo rma t ion 
tha t t he reby s t reams in m u s t h a r m o n i z e with t h e basic p r inc ip les 
a l ready selected u n d e r cond i t ions of i n fo rma t iona l cons t ra in t , un 
p leasan t surprises m u s t b e avoided. If we a re to e n s u r e t ha t n o 
d iscrepancies arise, we m u s t cons t ruc t t h e or iginal pos i t ion a l ready 
with knowledge , a n d even foresight , of all of t he no rma t ive con t en t s 
tha t cou ld potent ia l ly n o u r i s h t h e sha r ed se l f -unders tanding of free 
a n d equa l citizens in t he fu ture . In o t h e r words , t he theore t i c i an 
himself wou ld have to s h o u l d e r t h e b u r d e n of an t ic ipa t ing at least 
pa r t s of t he i n f o r m a t i o n of which h e previously rel ieved t h e par t ies 
in t h e or iginal posi t ion! T h e impart ia l i ty of j u d g m e n t wou ld only b e 
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g u a r a n t e e d in t h e or iginal pos i t ion if t h e basic no rma t ive concep t s 
emp loyed in its c o n s t r u c t i o n — t h o s e of t h e politically a u t o n o m o u s 
citizen, of fair coope ra t i on , a n d of a wel l -ordered society, in t h e 
specific sense Rawls a t taches to these t e r m s — c o u l d wi ths tand revi
sion in l ight of moral ly significant fu ture expe r i ences a n d l e a r n i n g 
processes . 

If such a heavy b u r d e n of p r o o f is g e n e r a t e d by t h e depr iva t ion of 
i n fo rma t ion i m p o s e d o n t h e par t ies in t h e or iginal pos i t ion by t h e 
veil of i g n o r a n c e , a conven i en t r e sponse wou ld b e to l igh ten this 
b u r d e n by opera t iona l iz ing t h e m o r a l p o i n t of view in a different 
way. I have in m i n d t h e m o r e o p e n p r o c e d u r e of an a rgumenta t ive 
praxis tha t p r o c e e d s u n d e r t h e d e m a n d i n g p resuppos i t ions of t h e 
"public use of r e a s o n " a n d does n o t b racke t t h e p lura l i sm of convic
t ions a n d worldviews f rom the outset . Th is p r o c e d u r e can b e expli
ca ted wi thou t r ecou r se to t h e substantive concep t s t ha t Rawls 
employs in t h e cons t ruc t ion of t h e or iginal posi t ion. 

II The Fact o f Pluralism and the Idea of an Overlapping Consensus 

Since his Dewey Lectures , "Kantian Construct ivism in Mora l T h e 
o ry , " 1 5 Rawls has stressed t h e political cha rac t e r of jus t ice as fairness. 
This shift is mot iva ted by d isquie t c o n c e r n i n g t h e fact of social and , 
above all, ideological p lura l ism. In discussing t h e veil of i g n o r a n c e , 
I have a l ready clarified t he b u r d e n of p r o o f tha t t he t h e o r y of jus t ice 
takes u p o n itself with its initial theore t ica l decis ions. T h e decisive 
issue in t h e just i f icat ion of t h e two h ighes t p r inc ip les of jus t ice is less 
t he de l ibe ra t ions in t h e or iginal pos i t ion t h a n t h e in tu i t ions a n d 
basic concep t s t ha t gu ide t h e des ign of t h e or iginal pos i t ion itself. 
Rawls i n t r o d u c e s no rma t ive con t en t s in to t he very p r o c e d u r e of 
just if icat ion, above all those ideas h e associates with t h e c o n c e p t of 
t he m o r a l pe r son : t h e sense of fairness a n d t h e capacity for o n e ' s 
own c o n c e p t i o n of t h e good . T h u s t he c o n c e p t of t h e citizen as a 
m o r a l pe r son , wh ich also unde r l i e s t h e c o n c e p t of t he fair coopera 
t ion of politically a u t o n o m o u s citizens, s tands in n e e d of* a prior 
just if icat ion. Fur ther , it n e e d s to b e shown tha t this c o n c e p t i o n is 
n e u t r a l toward confl ic t ing worldviews a n d r e m a i n s uncont rovers ia l 
after t h e veil of i g n o r a n c e has b e e n lifted. Th is expla ins Rawls's 
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in te res t in a "political," as o p p o s e d to a metaphysical , c o n c e p t i o n of 
jus t ice . I suspect t ha t this t e rmino logy indica tes a ce r ta in unclar i ty 
a b o u t t he precise cha rac te r of wha t is in n e e d of just if icat ion; f rom 
this, in t u r n , t h e r e results an indecisiveness as to h o w t h e validity 
claim of t he t h e o r y itself shou ld b e u n d e r s t o o d . I will e x a m i n e 
w h e t h e r t h e over lapp ing consensus , o n which t h e t h e o r y of jus t ice 
d e p e n d s , plays a cognit ive o r mere ly an i n s t r u m e n t a l ro le : w h e t h e r 
it pr imar i ly con t r ibu te s to t he fu r ther just i f icat ion of t h e t h e o r y o r 
w h e t h e r it serves, in l ight of t h e p r io r just i f icat ion of t h e theory, to 
expl icate a necessary cond i t i on of social stability (1) . C o n n e c t e d 
with this is t h e ques t ion of t h e sense in which Rawls uses t h e p red i 
cate "reasonable" : as a p red ica t e for t he validity of m o r a l j u d g m e n t s 
o r for t h e reflective a t t i tude of e n l i g h t e n e d to l e rance (2) . 

(1) In o r d e r to p i n d o w n t h e unde r ly ing no rma t ive ideas , Rawls 
has r ecourse to t he so-called m e t h o d of reflective equ i l ib r ium. T h e 
p h i l o s o p h e r arrives at t he basic c o n c e p t of t he m o r a l p e r s o n a n d t h e 
ad junc t concep t s of t h e politically a u t o n o m o u s citizen, of fair coop
e ra t ion , of t h e wel l -ordered society, a n d so for th , via a r a t iona l re
cons t ruc t ion of p roven in tu i t ions , t ha t is, in tu i t ions actually found in 
t he pract ices a n d t rad i t ions of a democra t i c society. Reflective equi
l ib r ium is achieved at t he m o m e n t w h e n t h e p h i l o s o p h e r has at
t a ined the assurance tha t those involved can n o l o n g e r reject with 
g o o d reasons in tu i t ions r e c o n s t r u c t e d a n d clarified in this m a n n e r . 
T h e p r o c e d u r e of ra t iona l r e c o n s t r u c t i o n a l ready fulfills T h o m a s 
Scan lon ' s c r i te r ion of w h a t it is "not r ea sonab le to reject ." Of course , 
Rawls does n o t wish to l imit h imself solely to t h e f u n d a m e n t a l no r 
mative convict ions of a particular poli t ical cu l tu re : even t h e presen t -
day Rawls, pace R icha rd Rorty, has n o t b e c o m e a contextual is t . His >. 
a im, as before , is to r e c o n s t r u c t a subs t r a tum of intuit ive ideas l a t en t 
in t h e polit ical cu l tu re of his society a n d its d e m o c r a t i c t rad i t ions . 
But if expe r i ences associated with an incipient ly successful institu
t ional izat ion of pr inc ip les of jus t ice have a l ready b e c o m e sedi-
m e n t e d in t h e exist ing poli t ical cu l tu r e—in A m e r i c a n polit ical 
cu l tu re , for e x a m p l e — s u c h a recons t ruc t ive a p p r o p r i a t i o n can ac
compl i sh m o r e t h a n mere ly t h e h e r m e n e u t i c clarification of a con
t i ngen t t rad i t ion . T h e c o n c e p t of jus t ice worked out o n this basis m u s t 
n o n e t h e l e s s be e x a m i n e d o n c e again as to w h e t h e r it c an expec t to 
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m e e t with accep t ance in a pluralist ic society. H o w is this s econd s tep 
re l a t ed to t h e first stage of just i f icat ion of t h e two h ighes t pr inc ip les 
a l ready e x a m i n e d ? Is it even p rope r ly a s e c o n d s tep of justification ? 

Already in t h e final chap te r s of A Theory of Justice, Rawls addresses 
t h e issue of w h e t h e r a society cons t i tu ted in a c c o r d a n c e with t he 
pr inc ip les of jus t ice cou ld stabilize itself: for e x a m p l e , w h e t h e r it 
cou ld g e n e r a t e t h e funct ional ly necessary mot ivat ions f rom its own 
resources t h r o u g h t h e requis i te poli t ical socialization of its citizens 
(TJ 496f f ) . In view of t he fact of social a n d ideological p lura l i sm 
which h e subsequent ly took m o r e seriously, Rawls n o w wants to 
e x a m i n e in a similar way w h e t h e r t h e theore t ica l c o n c e p t i o n of 
jus t ice falls u n d e r t h e "art of t h e poss ible" a n d h e n c e is "practica
b l e . " 1 6 First of all, t h e cen t ra l c o n c e p t of t h e p e r s o n o n which t h e 
t h e o r y ul t imate ly rests m u s t b e sufficiently n e u t r a l to b e acceptab le 
f rom the in te rpre t ive perspect ives of different worldviews. H e n c e it 
m u s t b e shown tha t jus t ice as fairness can f o r m t h e basis of an 
"over lapping consensus . " So far, so g o o d . W h a t b o t h e r s m e is Rawls's 
work ing a s sumpt ion t ha t such a test of acceptabil i ty is of t h e same 
k ind as t h e test of consis tency h e previously u n d e r t o o k with refer
e n c e to t h e wel l -ordered society's po ten t i a l for self-stabilization. 

This m e t h o d o l o g i c a l paral le l is p r o b l e m a t i c because t h e test can
n o t b e u n d e r t a k e n in an i m m a n e n t m a n n e r in t he case of accept
ability; it is n o l o n g e r a move wi thin t h e theory. T h e test of t h e 
neut ra l i ty of t h e basic no rma t ive concep t s with respec t to confl ict ing 
worldviews n o w rests o n d i f f e r en t p remises : it is dif ferent f rom a 
hypothe t ica l e x a m i n a t i o n of t he capacity of a society, a l ready organ
ized in a c c o r d a n c e with pr inc ip les of jus t ice , to r e p r o d u c e itself. 
Rawls h imsel f in his p r e s e n t work dis t inguishes be tween "two stages" 
o f theory- fo rmat ion . T h e pr inc ip les just i f ied at t h e first stage m u s t 
b e e x p o s e d to publ ic discussion at t h e s econd stage. On ly w h e n t h e 
theore t ica l des ign is c o m p l e t e d can t h e fact of p lura l i sm b e b r o u g h t 
in to play a n d t h e abs t rac t ions of t h e or ig inal pos i t ion revoked. T h e 
t h e o r y as a who le m u s t b e subjected to criticism by t h e citizens in 
t h e pub l i c f o r u m of r eason . In this f o r u m it is n o l o n g e r t h e fictional 
citizens of a j u s t society a b o u t w h o m s ta tements a re m a d e within t he 
t h e o r y b u t rea l cit izens of flesh a n d b lood . T h e theory, the re fore , 
m u s t leave t h e o u t c o m e of such a test of acceptabil i ty u n d e t e r m i n e d . 
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For Rawls has in m i n d real discourses whose o u t c o m e is o p e n : "What 
if it t u r n s o u t t ha t t h e pr inc ip les of jus t ice as fairness c a n n o t ga in 
t h e s u p p o r t of r ea sonab le doc t r ines , so t ha t t h e case for stability 
fails? . . . We shou ld have to see w h e t h e r accep tab le changes in t h e 
pr inc ip les of jus t ice wou ld achieve stability" (PL 6 5 - 6 6 ) . Clearly, t h e 
p h i l o s o p h e r can a t mos t a t t e m p t to an t ic ipa te in ref lect ion t h e di
rec t ion of real discourses as they wou ld p robab ly unfo ld u n d e r con
di t ions of a pluralist ic society. But such a m o r e o r less realistic 
s imula t ion of real d iscourses c a n n o t b e i n c o r p o r a t e d in to t h e t h e b r y 
in t h e same way as can t h e der ivat ion of possibilities of self-stabiliza
t ion f rom t h e unde r ly ing p remises of a j u s t society. For n o w t h e 
citizens themselves d e b a t e a b o u t t h e p remises deve loped by t h e 
par t ies in t h e or iginal posi t ion. 

T h e mis lead ing paral le l wou ld b e of n o fu r the r c o n s e q u e n c e if it 
d id n o t cast t he "over lapping consensus" with which t h e pr inc ip les 
of jus t ice a re s u p p o s e d to m e e t in t h e w r o n g l ight. Because Rawls 
si tuates t h e "quest ion of stability" in t he f o r e g r o u n d , t h e over lapp ing 
consensus mere ly expresses t h e funct ional con t r i bu t i on tha t t h e the
o r y of jus t ice can m a k e to t h e peaceful ins t i tu t ional izat ion of social 
coope ra t i on ; b u t in this t h e intr insic value of a justified t h e o r y m u s t 
a l ready b e p r e s u p p o s e d . F r o m this funct ional is t perspect ive, t h e 
ques t ion of w h e t h e r t h e t h e o r y can m e e t with publ ic a g r e e m e n t — 
tha t is, f rom t h e perspect ive of different worldviews in t h e f o r u m of 
t h e publ ic use of r ea son—would lose a n epis temic m e a n i n g essential 
to t he t h e o r y itself. T h e over lapp ing consensus wou ld t h e n b e 
mere ly an i n d e x of t h e utility, a n d n o l o n g e r a conf i rma t ion of t h e 
cor rec tness of t he theory ; it wou ld n o l o n g e r b e of in te res t f rom the 
p o i n t of view of acceptability, a n d h e n c e of validity, b u t only froni 
t ha t of accep tance , t ha t is, of secur ing social stability. If I u n d e r s t a n d 
Rawls correctly, however, h e does n o t wish to dis t inguish in this way 
be tween ques t ions of just i f icat ion a n d ques t ions of stability. W h e n h e 
calls his c o n c e p t i o n of jus t ice "political" his i n t e n t i o n a p p e a r s r a t h e r 
to b e to collapse t he dis t inct ion be tween its just if ied acceptabil i ty 
a n d its ac tual accep tance : " [ T ] h e a im of jus t ice as fairness as a 
polit ical c o n c e p t i o n is pract ical , a n d n o t metaphysica l o r ep i s temo-
logical. T h a t is, it p re sen t s itself n o t as a c o n c e p t i o n of jus t ice t ha t 
is t r ue , b u t o n e tha t can serve as a basis of i n f o r m e d a n d willing 
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poli t ical a g r e e m e n t be tween citizens viewed as free a n d equa l 
p e r s o n s . " 1 7 

I n my view, Rawls m u s t m a k e a s h a r p e r d is t inct ion be tween accept
ability a n d accep tance . A pure ly i n s t r u m e n t a l u n d e r s t a n d i n g of t h e 
t h e o r y is a l ready inval idated by the fact t ha t t h e citizens m u s t first 
b e convinced by t h e p r o p o s e d c o n c e p t i o n of jus t ice before such a 
consensus can c o m e abou t . T h e c o n c e p t i o n of jus t ice m u s t n o t b e 
poli t ical in t he w r o n g sense a n d shou ld n o t mere ly lead to a m o d u s 
vivendi. T h e t h e o r y itself m u s t furnish t he p remises tha t "we a n d 
o t h e r s recognize as t r u e , o r as r ea sonab le for t h e p u r p o s e of reach
ing a work ing a g r e e m e n t o n t h e fundamen ta l s of polit ical j u s t i c e . " 1 8 

But if Rawls ru les o u t a funct ional is t i n t e rp r e t a t i on of jus t ice as 
fairness, h e m u s t allow some epistemic r e la t ion be tween t h e validity 
of his t h e o r y a n d t h e p ro spec t of its neut ra l i ty toward c o m p e t i n g 
worldviews b e i n g c o n f i r m e d in publ ic discourses . T h e stabilizing 
effect of an over lapp ing consensus wou ld t h e n b e exp l a ined in cog
nitive t e rms , t ha t is, in t e r m s of t h e conf i rma t ion of t h e a s sumpt ion 
tha t jus t ice as fairness is n e u t r a l toward "comprehens ive doc t r ines . " 
I d o n ' t m e a n to say tha t Rawls accepts p remises t ha t wou ld p r even t 
h i m f rom drawing this c o n s e q u e n c e ; I m e a n only tha t h e hesi tates 
to assert it because h e associates with t he charac te r iza t ion "political" 
t he proviso tha t t h e t h e o r y of jus t ice shou ld n o t b e b u r d e n e d with 
an ep is temic claim a n d tha t its an t i c ipa ted pract ical effect shou ld n o t 
b e m a d e c o n t i n g e n t o n t h e ra t iona l acceptabil i ty of its assert ions. 
T h u s we have r ea son to ask why Rawls does riot t h ink his t h e o r y 
admi ts of t r u t h a n d in what sense h e h e r e uses t h e p red i ca t e "reason
ab le" in p lace of t h e p red ica t e " t rue ." 

(2) O n a weak in t e rp re t a t i on , t h e claim tha t a t h e o r y of jus t ice 
c a n n o t b e t r u e o r false has mere ly t h e u n p r o b l e m a t i c sense tha t 
no rma t ive s t a t ement s d o n o t descr ibe an i n d e p e n d e n t o r d e r of 
m o r a l facts. O n a s t rong in t e rp re t a t ion , this thesis has t h e value-skep
tical sense tha t b e h i n d the validity claim of no rma t ive s ta tements 
t h e r e lurks s o m e t h i n g pure ly subjective: feelings, desires, o r deci
sions, expressed in a grammat ica l ly mis lead ing fashion. But for Rawls 
b o t h value skepticism a n d m o r a l real ism a re equally u n accep t ab l e . 
H e wants to secure for no rma t ive s t a t e m e n t s — a n d for ^he t h e o r y of 
jus t ice as a w h o l e — a f o r m of ra t iona l obl iga t ion f o u n d e d o n just if ied 
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intersubject ive r ecogn i t ion , b u t w i thou t a cco rd ing t h e m an 
epis temic m e a n i n g . For this r ea son h e i n t r o d u c e s t h e p red i ca t e 
" reasonable" as a c o m p l e m e n t a r y c o n c e p t to " t rue ." T h e difficulty 
h e r e is in specifying in w h a t sense t h e o n e is a " c o m p l e m e n t a r y 
c o n c e p t " to t h e other . Two al ternat ive i n t e rp re t a t i ons suggest t hem
selves. E i the r we u n d e r s t a n d " reasonab le" in t he sense of pract ical 
r ea son as synonymous with "morally t r u e , " tha t is, as a validity con
cep t ana logous to t r u t h a n d o n t h e same p l a n e as p ropos i t iona l 
t r u th ; this r e a d i n g is s u p p o r t e d by at least o n e l ine of a r g u m e n t a t i o n 
(a) . O r we u n d e r s t a n d " reasonab le" in m o r e o r less t h e same sense 
as " thought fu lness" in dea l ing with deba t ab l e views whose t r u t h is 
for t h e p r e s e n t u n d e c i d e d ; t h e n " reasonab le" is e m p l o y e d as a 
higher-level p r ed i ca t e c o n c e r n e d m o r e with " reasonable disagree
m e n t s , " a n d h e n c e with t h e fallibilistic ou t l ook a n d civil d e m e a n o r 
of pe r sons , t h a n with t h e validity of the i r assert ions. In gene ra l , Rawls 
seems to favor this la t ter r e a d i n g (b ) . 

(a) Rawls first i n t r o d u c e s t h e " reasonab le" as a p r o p e r t y of m o r a l 
pe r sons . Peop l e c o u n t as r ea sonab le w h o possess a sense of jus t ice 
a n d thus a re b o t h willing a n d able to take a c c o u n t of fair cond i t i ons 
of coope ra t i on , b u t w h o a re also aware of t h e fallibility of knowledge 
and—-in r ecogn i t i on of these " b u r d e n s of r eason"—ar# willing to 
justify the i r c o n c e p t i o n of poli t ical jus t ice publicly. By contras t , per
sons act mere ly "rationally" as l ong as they a re p r u d e n t l y g u i d e d by 
the i r c o n c e p t i o n of t h e g o o d . 1 9 W h a t it m e a n s to b e " reasonab le" 
can i n d e e d b e expl ica ted in t e r m s of such quali t ies of m o r a l pe r sons . 
But t h e c o n c e p t of a p e r s o n itself a l ready p r e s u p p o s e s t h e c o n c e p t 
of pract ical r eason . 

Ul t imately Rawls expla ins t h e m e a n i n g of pract ical r e a s o n by ref
e r e n c e to two d imens ions : o n t he o n e h a n d , t h e deon to log ica l di
m e n s i o n of no rma t ive validity (which I h e r e leave to o n e side as 
u n p r o b l e m a t i c ) and , o n t h e other , t h e p r agma t i c d i m e n s i o n of a 
pub l ic s p h e r e a n d t h e process of pub l ic r e a s o n i n g (which is of 
par t i cu la r in te res t in t h e p r e s e n t c o n t e x t ) . T h e pub l i c use is in a 
sense inscr ibed in r eason . "Publicity" is t h e c o m m o n perspect ive 
f rom which t h e citizens mutually convince o n e a n o t h e r of wha t is j u s t 
a n d unjus t by t h e force of t h e be t t e r a r g u m e n t . Th is perspect ive of 
t h e publ ic use of r eason , in which all par t ic ipa te , first l ends m o r a l 
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convict ions the i r objectivity. Rawls calls valid no rma t ive s ta tements 
"objective" a n d h e expla ins "objectivity" in a p r o c e d u r a l m a n n e r with 
r e fe rence to a publ ic use of r eason tha t satisfies cer ta in counter fac-
tual cond i t ions : "Political convict ions (which a re also, of course , 
m o r a l convict ions) a re objective—actually f o u n d e d o n an o r d e r of 
reasons—if r ea sonab le a n d ra t iona l pe r sons , w h o a re sufficiently 
in te l l igent a n d consc ien t ious in exercis ing the i r powers of pract ical 
r ea son . . . wou ld eventually e n d o r s e those convict ions . . . p rov ided 
tha t these pe r sons know the re levant facts a n d have sufficiently 
surveyed t h e g r o u n d s tha t b e a r o n t he m a t t e r u n d e r cond i t ions 
favorable to d u e ref lec t ion" (PL 119) . Rawls does a d d in this passage 
tha t g r o u n d s a re only specified as g o o d g r o u n d s in t h e l ight of a 
r ecogn ized c o n c e p t of jus t ice ; b u t this c o n c e p t m u s t in t u r n m e e t 
with a g r e e m e n t u n d e r t h e same ideal cond i t ions (PL 137) . H e n c e 
Rawls m u s t b e u n d e r s t o o d to m e a n that , o n his view too , t he p roce 
d u r e of t h e pub l ic use of r ea son ^remains t h e final c o u r t of appea l 
for n o r m a t i v e s ta tements . 

In l ight of this ref lect ion, it cou ld b e said tha t t h e p red ica t e 
" reasonab le" po in t s to t h e discursive r e d e m p t i o n of a validity claim. 
By analogy with a n o n s e m a n t i c c o n c e p t of t r u t h pur i f ied of all 
c o n n o t a t i o n s of c o r r e s p o n d e n c e , o n e cou ld u n d e r s t a n d "reason
able" as a p red i ca t e for t h e validity of no rma t ive s t a t e m e n t s . 2 0 Clearly 
Rawls does n o t wan t to d raw this—in my view, co r rec t—conc lus ion ; 
o therwise h e wou ld have to avoid t he p e r p l e x i n g usage acco rd ing to 
which worldviews n e e d n o t b e t r u e even w h e n they a re r easonab le , 
a n d vice versa. T h e p r o b l e m is n o t Rawls's re ject ion of m o r a l real ism 
or t h e c o n s e q u e n t re jec t ion of a semant ic t r u t h p red i ca t e for nor 
mative s ta tements , b u t t h e fact t ha t h e does a t tach such a t r u t h 
p red ica t e to worldviews ( comprehens ive doc t r ines ) . H e the reby de
nies h imsel f t h e possibility of explo i t ing t h e epis temic c o n n o t a t i o n s 
of t h e express ion " reasonable ," c o n n o t a t i o n s t ha t h e m u s t neve r the 
less a t t r ibu te to his own c o n c e p t i o n of jus t ice if it is to b e able to 
claim s o m e sor t of no rma t ive b i n d i n g force. 

(b) O n Rawls's c o n c e p t i o n , metaphysica l doc t r ines a n d rel igious 
wor ld- in te rpre ta t ions a d m i t of t r u t h a n d falsity. As a c o n s e q u e n c e , a 
polit ical c o n c e p t i o n of jus t ice cou ld only b e t r u e if it were n o t mere ly 
compa t ib l e with such doc t r ines b u t also derivable f rom a t r u e 
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doc t r ine . Yet f rom t h e p o i n t of view of a polit ical ph i lo sophy tha t is 
n e u t r a l toward worldviews we c a n n o t d e t e r m i n e w h e t h e r a n d w h e n 
this is t h e case. F r o m this secular viewpoint , t h e t r u t h claims of all 
r ea sonab le worldviews have equa l weight , w h e r e those worldviews 
c o u n t as " reasonab le" tha t c o m p e t e with o n e a n o t h e r in a reflexive 
a t t i tude , t ha t is, o n t h e a s sumpt ion tha t o n e ' s own t r u t h claim cou ld 
prevail in pub l ic d iscourse in t h e l o n g r u n only t h r o u g h the force of 
be t t e r reasons . "Reasonable comprehens ive doc t r ines" a re ul t imately 
d is t inguished by the i r r ecogn i t i on of t h e b u r d e n s of proof, wh ich 
enab les g r o u p s with c o m p e t i n g ideologies to accept—for t h e t ime 
b e i n g — a "reasonable d i s a g r e e m e n t " as t h e basis of the i r peaceful 
coexis tence . 

Since d isputes c o n c e r n i n g metaphysical a n d rel igious t r u t h s re
m a i n unreso lved u n d e r cond i t ions of e n d u r i n g plural ism, only t h e 
r easonab leness of this k ind of reflexive consciousness can b e t rans
f e r r ed as a validity p red ica t e to a polit ical c o n c e p t i o n of jus t ice 
compa t ib l e with all r ea sonab le doc t r ines . By way of this t ransfe rence , 
a r easonab le c o n c e p t i o n of jus t ice preserves an ob l ique re la t ion to 
a t r u t h claim pro jec ted in to t h e fu ture . But it c a n n o t b e cer ta in t ha t 
o n e of the r easonab le doc t r ines f rom which it is der ivable is also t h e 
t r u e o n e . A poli t ical c o n c e p t i o n of jus t ice is r ea sonab le in t h e sense 
tha t it can afford a k ind of to l e rance toward n o t u n r e a s o n a b l e world-
views, in t he sense advoca ted by Gottfr ied Lessing. W h a t r e m a i n s is 
an act of faith in reason , " reasonable faith in t he real possibility of 
a j u s t cons t i tu t ional r e g i m e . " 2 1 Th i s view may appea l to some of o u r 
be t t e r in tu i t ions , b u t h o w can it b e h a r m o n i z e d with Rawls's r easons 
for accep t ing t h e pr ior i ty of t h e r igh t over t he g o o d in t he first place? 

Ques t ions of jus t ice o r m o r a l ques t ions a d m i t of justif iable an
swers—justifiable in t h e sense of ra t iona l acceptabi l i ty—because they 
a re c o n c e r n e d with what , f rom a n ideally e x p a n d e d perspect ive, is 
in t h e equa l in teres t of all. "Ethical" ques t ions , by contras t , d o n o t 
a d m i t of such impar t ia l t r e a t m e n t because they refer to what , f rom 
the first p e r s o n perspect ive, is in t he l o n g r u n g o o d for m e or for 
us—even if this is n o t equally g o o d for all. Now, metaphysical o r 
rel igious worldviews a r e at t he very least p e r m e a t e d with answers to 
basic e thical ques t ions ; they ar t icula te in an e x e m p l a r y fashion col
lective ident i t ies a n d gu ide individual p lans of life. H e n c e , world-
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views are m e a s u r e d m o r e by the au thent ic i ty of t he lifestyles they 
shape t h a n by t h e t r u t h of t he s t a tements they admi t . Because such 
doc t r ines a re "comprehens ive" in precisely t h e sense tha t they offer 
i n t e rp re t a t i ons of ( the wor ld as a w h ^ ^ they c a n n o t mere ly b e un 
d e r s t o o d as an o r d e r e d set of s t a t ements of fact; the i r con ten t s 
c a n n o t b e expressed comple te ly in sen tences t ha t a d m i t of t r u t h a n d 
they d o n o t f o r m a symbolic system tha t can b e t r u e o r false as such. 
So, a t least, it appea r s u n d e r t h e cond i t ions of pos tmetaphysica l 
t h ink ing in which jus t ice as fairness is to b e justif ied. 

Bu t t h e n it is impossible to m a k e t h e validity of a c o n c e p t i o n of 
jus t ice c o n t i n g e n t o n t h e t r u t h of a worldview, however " reasonable" 
it may be . Rather , u n d e r these p remises it makes sense to analyze t he 
different validity claims tha t we associate, respectively, with descrip
tive, evaluative, a n d no rma t ive s t a tements (of var ious kinds) inde 
p e n d e n t l y of t h e character is t ic c o m p l e x of validity claims tha t a re 
obscurely fused t o g e t h e r in rel igious a n d metaphysical in te rpre ta 
t ions of real i ty . 2 2 

Why does Rawls never the less t h ink tha t identity-stabilizing world-
views a d m i t of t ru th? A possible mot ive m i g h t b e t he convict ion tha t 
a p ro fane , f rees tand ing moral i ty is u n t e n a b l e , t ha t m o r a l convict ions 
m u s t b e e m b e d d e d in metaphysica l o r re l igious doc t r ines . Tha t , at 
any ra te , wou ld c o h e r e with Rawls's way of pos ing t h e p r o b l e m of an 
over lapp ing consensus : h e takes as his m o d e l t ha t poli t ical institu
t ional izat ion of f r e e d o m of belief a n d consc ience which b r o u g h t t h e 
rel igious civil wars of t h e m o d e r n p e r i o d to an e n d . But cou ld t h e 
rel igious conflicts have b e e n b r o u g h t to an e n d if t h e p r inc ip le of 
to l e rance a n d f r e e d o m of belief a n d consc ience h a d n o t b e e n able 
to appea l , with g o o d reasons , to a m o r a l validity independent of relig
ion a n d metaphysics? 

I l l Private and Public Autonomy 

T h e object ions I ra ised in t h e first p a r t against t h e des ign of t h e 
or iginal pos i t ion a n d in t h e s econd against t h e assimilation of ques
t ions of validity to those of accep tance p o i n t in t h e same d i rec t ion . 
By subject ing rat ional ly choos ing par t ies to r ea sonab le p r o c e d u r a l 
const ra in ts , Rawls r e m a i n s d e p e n d e n t o n substantive no rma t ive 
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assumpt ions ; at t he same t ime, by ta i lor ing a universalistic t h e o r y of 
jus t ice to ques t ions of poli t ical stability t h r o u g h a n over lapp ing con
sensus, h e c o m p r o m i s e s its ep is temic status. Bo th strategies a re pur 
sued at t h e cost of a strict p rocedura l i s t p r o g r a m . In cont ras t with 
this a p p r o a c h , Rawls cou ld satisfy m o r e elegant ly t h e b u r d e n s of 
p r o o f h e incurs with his s t rong a n d presumpt ive ly n e u t r a l c o n c e p t 
of t h e m o r a l p e r s o n if h e deve loped his substantive concep t s a n d 
assumpt ions o u t of t h e p r o c e d u r e of t h e publ ic use of r eason . 

Injcny^ vigw^_the m o r a l p o i n t of view is a l r e a d y j m p l i c i t in t he 
socio-ontological cons t i tu t ion of t he r j u M i c j g ^ ^ 
t ion, compr i s ing the cojnjjlex re la t ions of m u t u a l r ecogn i tkm_tha t 
par t i c ipan ts in ra t iona l d iscourse "must" accep t (in t h e sense of weak 
t r an s c e nde n t a l necessi ty) . Rawls believes tha t a t h e o r y of jus t ice 
deve loped in such exclusively p r o c e d u r a l t e r m s cou ld n o t b e 
"sufficiently s t ruc tu red . " Since I^subscr ibe to a division o f j a b o r 
be tween m o r a l t h e o r y a n d the t h e o r y of act ion, I d o n o t r e g a r d this 
as a ser ious rese r^ iBonrTR^ concep tua l s t ruc tu r ing of t h e con tex t s 
of in te rac t ion to which ques t ions of poli t ical jus t ice refer is n o t 
wi thin t he p rov ince of m o r a l theory. T o g e t h e r with t h e c o n t e n t of 
action-conflicts in n e e d of reso lu t ion , a who le c o n c e p t u a l f rame for 
normat ive ly r egu la t ed in te rac t ion is forced u p o n u s — a ne twork of 
concep t s in which pe r sons a n d in t e rpe r sona l re la t ions , ac tors a n d 
act ions, n o r m - c o n f o r m i n j j _ ^ d ^ behavior, responsibi l i ty a n d 

au tonomy, a n d even(intersubjectiveiy^ s t r u c t u r e d j n o r a l feejings)all 
find the i r p lace . Each of these concep t s deserves a p r i o r analysis. If 
we t h e n take t he c o n c e p t of pract ical r ea son in t h e p r o c e d u r a l sense 
tha t Rawls himself in t imates with his n o t i o n of t h e publ ic use of 
reason , we cou ld say tha t precisely those pr inc ip les a re valid tha t 
m e e t with u n c o e r c e d intersubject ive r ecogn i t i on u n d e r cond i t ions 
of ra t iona l d iscourse . I t r e m a i n s as a further, a n d pr imar i ly empir ica l , 
ques t ion w h e t h e r a n d w h e n such valid pr inc ip les e n s u r e polit ical 
stability u n d e r cond i t ions of p lura l i sm. In wha t follows, I a m inter
es ted in t h e execu t ion of t h e p rocedura l i s t p r o g r a m only with 
r e fe rence to an impl ica t ion it has for t h e exp l ana t i on of t h e consti
tu t iona l state. 

Liberals have stressed t h e "liberties of t h e m o d e r n s " : l iberty of 
bel ief a n d consc ience , t h e p ro t ec t i on of life, pe r sona l liberty, a n d 
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p r o p e r t y — i n sum, t h e co re of subjective private r ights . Republ ican
ism, by contras t , has d e f e n d e d t h e "liberties of t h e ancients" : t h e 
poli t ical r ights of pa r t i c ipa t ion a n d c o m m u n i c a t i o n tha t m a k e pos
sible t h e ci t izens ' exercise of se l f -determinat ion. Jean-Jacques Rous
seau a n d Kant s h a r e d the aspi ra t ion of der iv ing b o t h e l emen t s f rom 
the same roo t , namely, f rom m o r a l a n d poli t ical au tonomy: t he 
l iberal r ights may n e i t h e r b e mere ly foisted o n t h e prac t ice of self-
d e t e r m i n a t i o n as extr insic cons t ra in ts n o r b e m a d e mere ly ins t ru
m e n t a l to its exercise. Rawls, too , subscribes to this in tu i t ion; 
never the less , t h e two-stage cha rac te r of his t h e o r y g e n e r a t e s a pr ior
ity of l iberal r ights t ha t d e m o t e s t h e d e m o c r a t i c process to an infe
r ior status. 

Rawls certainly p r o c e e d s f rom t h e idea of polit ical a u t o n o m y a n d 
m o d e l s it at t h e level of t h e or ig inal pos i t ion: it is r e p r e s e n t e d by t h e 
in terp lay be tween t h e rat ional ly choos ing par t ies a n d t h e f ramework 
cond i t i ons t ha t g u a r a n t e e impart ia l i ty of j u d g m e n t . But this idea is 
b r o u g h t to b e a r only selectively at t he ins t i tu t ional level of t he d e m o 
cratic p r o c e d u r e for t h e polit ical will-formation of free a n d equa l 
ci t izens f rom which it is n o n e t h e l e s s b o r r o w e d . T h e fo rm of polit ical 
a u t o n o m y g r a n t e d vir tual exis tence in t h e or ig inal pos i t ion , a n d thus 
o n t h e first level of t h e o r y fo rma t ion , does n o t fully unfo ld in t h e 
h e a r t of t h e just ly cons t i tu ted society. For t h e h i g h e r t h e veil of 
i g n o r a n c e is ra ised a n d t h e m o r e Rawls's cit izens themselves take o n 
real flesh a n d b lood , t he m o r e deep ly they find themselves subject 
to p r inc ip les a n d n o r m s t ha t have b e e n an t ic ipa ted in t h e o r y a n d 
have a l ready b e c o m e ins t i tu t ional ized b e y o n d the i r con t ro l . In this 
way, t h e t h e o r y depr ives t h e citizens of t oo m a n y of t h e insights t ha t 
they wou ld have to assimilate anew in each g e n e r a t i o n . 

F r o m the perspect ive of t h e t h e o r y of jus t ice , t he act of f o u n d i n g 
t h e d e m o c r a t i c cons t i tu t ion c a n n o t b e r e p e a t e d u n d e r t h e institu
t ional cond i t ions of an a l ready cons t i tu ted j u s t society, a n d t h e p roc
ess of real iz ing t h e system of basic r ights c a n n o t b e assured o n an 
o n g o i n g basis. I t is n o t possible for t h e citizens to e x p e r i e n c e this 
process as o p e n a n d i n c o m p l e t e , as t he shifting historical cir
cums tances n o n e t h e l e s s d e m a n d . T h e y c a n n o t re igni te t h e radical 
d e m o c r a t i c e m b e r s of t h e or ig inal pos i t ion in t h e civic life of the i r 
society, for f rom the i r perspect ive all of t h e essential d iscourses of 
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legi t imat ion have a l ready t aken p lace wi thin t h e theory ; a n d they 
find t he results of t h e t h e o r y a l ready s e d i m e n t e d in t he cons t i tu t ion . 
Because t h e citizens c a n n o t conceive of t h e cons t i tu t ion as a project, 
t h e publ ic use of r ea son does n o t actually have t h e significance of a 
p r e s e n t exercise of poli t ical a u t o n o m y b u t mere ly p r o m o t e s t h e 
nonv io l en t preservation of political stability. G r a n t e d , this r e a d i n g does 
n o t reflect Rawls's i n t e n t i o n in fo rmu la t i ng his t h e o r y , 2 3 b u t if I a m 
co r r e c t it uncovers o n e of its u n d e s i r e d consequences . Th i s is shown, 
for e x a m p l e , by t h e r igid b o u n d a r y be tween t h e poli t ical a n d the 
n o n p u b l i c ident i t ies of t h e citizens. Acco rd ing to Rawls, this b o u n d 
ary is set by basic l iberal r ights which cons t ra in democra t i c self-leg
islation, a n d with it t he s p h e r e of t h e polit ical , from the beginning, t ha t 
is, p r io r to all poli t ical will-formation. 

Rawls uses t he t e r m "polit ical" in a th reefo ld sense. T h u s far we 
have b e c o m e a c q u a i n t e d with t h e theore t ica l m e a n i n g : a c o n c e p t i o n 
of jus t ice is poli t ical a n d n o t metaphysica l w h e n it is n e u t r a l toward 
confl ict ing worldviews. Fur ther , Rawls uses t h e t e r m "political" in t h e 
usua l sense to classify ma t t e r s of publ ic in teres t , so t ha t poli t ical 
ph i lo sophy limits itself to t h e just if icat ion of t h e ins t i tu t ional f rame
work a n d the basic s t ruc tu re of society. Bo th m e a n i n g s a re ul t imately 
c o m b i n e d in an in te res t ing way in Rawls's t r e a t m e n t of "political 
values." "Political" in this th i rd sense const i tu tes a fund b o t h for 
s h a r e d convict ions of cit izens a n d for t he p u r p o s e of de l imi t ing a n 
objec t -domain . Rawls t reats t h e poli t ical value s p h e r e , which is dis
t ingu i shed in m o d e r n societies f rom o t h e r cu l tura l value spheres , as 
s o m e t h i n g given, a lmos t in t h e m a n n e r of a neo-Kant ian like Max 
Weber. For only with r e fe rence to poli t ical values, whatever they may 
be , can h e split t he m o r a l p e r s o n in to t he pub l i c ident i ty of a citizen 
a n d t h e n o n p u b l i c ident i ty of a private p e r s o n s h a p e d by his o r h e r 
individual c o n c e p t i o n of t h e g o o d . T h e s e two ident i t ies t h e n consti
tu te t h e r e fe rence po in t s for two d o m a i n s , t h e o n e cons t i tu ted by 
r ights of poli t ical pa r t i c ipa t ion a n d c o m m u n i c a t i o n , t he o t h e r p r o 
tec ted by basic l iberal r ights . T h e cons t i tu t iona l p ro t ec t i on of t h e 
private s p h e r e in this way enjoys pr ior i ty while t h e "role of t he 
poli t ical l ibert ies is . . . largely i n s t r u m e n t a l in p re se rv ing t h e o t h e r 
l i be r t i e s . " 2 4 T h u s with r e fe rence to t h e poli t ical value s p h e r e a p r e -
polit ical d o m a i n of l ibert ies is de l imi ted which is wi thdrawn f rom t h e 
r e a c h of democra t i c self-legislation. 
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But such an a p r io r i b o u n d a r y be tween private a n d publ ic au ton
omy n o t only con t rad ic t s t he r epub l i c an in tu i t ion tha t p o p u l a r sov
ere ignty a n d h u m a n r ights a r e n o u r i s h e d by t h e same root ; it also 
conflicts with historical expe r i ence , above all with t h e fact t ha t t h e 
historically shifting b o u n d a r y be tween t h e private a n d publ ic 
spheres has always b e e n p r o b l e m a t i c f rom a no rma t ive p o i n t of 
v iew. 2 5 In add i t ion , t h e d e v e l o p m e n t of t h e welfare state shows tha t 
t h e b o u n d a r i e s be tween t h e private a n d publ ic a u t o n o m y of citizens 
are* in flux a n d tha t such different ia t ions m u s t b e subjected to t he 
poli t ical will-formation of t he citizens if t he la t ter a re to have t he 
o p p o r t u n i t y to press a legal claim to t he "fair va lue" of the i r l ibert ies. 

A t h e o r y of jus t ice can take be t t e r a c c o u n t of this c i r cumstance if 
it differentiates t h e "political" in a c c o r d a n c e with t h e c r i te r ion of 
"legal r egu la t ion" ( m e n t i o n e d only in pass ing by Rawls). I t is ulti
mately by m e a n s of positive a n d coercive law tha t t h e life of a 
poli t ical c o m m u n i t y is legit imately r egu la t ed (PL 215) . T h e basic 
ques t ion t h e n is: W h i c h r ights m u s t free a n d equa l pe r sons mutua l ly 
acco rd o n e a n o t h e r if they wish to regu la te the i r coexis tence by t h e 
legi t imate m e a n s of positive a n d coercive law? 

A c c o r d i n g to Kant ' s c o n c e p t i o n of legality, coercive law ex t ends only 
to t h e ex te rna l re la t ions be tween pe r sons a n d addresses t h e f r e e d o m 
of cho ice of subjects w h o a re al lowed to follow the i r own c o n c e p t i o n 
of t h e good . H e n c e m o d e r n law, o n t h e o n e h a n d , const i tu tes t h e 
status of legal subjects in t e r m s of ac t ionab le subjective l ibert ies tha t 
may b e exerc ised by each acco rd ing to h e r own pre fe rences . Since 
it m u s t also b e possible to obey a legal o r d e r for m o r a l reasons , t h e 
status of private legal subjects is legit imately d e t e r m i n e d by t h e r igh t 
to equal subjective l i be r t i e s . 2 6 As positive o r codified law, o n t h e o t h e r 
h a n d , this m e d i u m calls for a poli t ical legislator, w h e r e t h e legiti
macy of legislation is a c c o u n t e d for by a democra t i c p r o c e d u r e tha t 
secures t h e a u t o n o m y of t h e citizens. Cit izens a re politically a u t o n o 
m o u s only if they can view themselves as t h e j o i n t a u t h o r s of t h e laws 
to which they a re subject as individual addressees . 

T h e dialectical re la t ion be tween private a n d publ ic a u t o n o m y be
c o m e s clear in l ight of t h e fact tha t t h e status of such democra t i c 
citizens e q u i p p e d with lawmaking c o m p e t e n c e s can b e inst i tut ional
ized in t u r n only by m e a n s of coercive law. But because this law is 
d i r ec ted to pe r sons w h o cou ld n o t even assume t h e status of legal 
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subjects w i thou t subjective private r ights , private a n d publ ic au ton 
omy of citizens mutually p r e s u p p o s e each o ther . As we have seen, 
b o t h e l e m e n t s a re a l ready in t e rwoven in t h e c o n c e p t of positive a n d 
coercive law: t h e r e can b e n o law at all w i thou t ac t ionab le subjective 
l ibert ies t ha t g u a r a n t e e t h e private a u t o n o m y of individual legal 
subjects, a n d n o legi t imate law wi thou t collective d e m o c r a t i c law
m a k i n g by citizens w h o , as free a n d equa l , a re en t i t l ed to par t ic ipa te 
in this process . O n c e the c o n c e p t of law has b e e n clarified in this 
way it b e c o m e s clear t ha t t h e no rma t ive subs tance of basic l iberal 
r ights is a l ready c o n t a i n e d in t h e ind i spensab le m e d i u m for t h e legal 
ins t i tu t ional izat ion of t h e publ ic use of r ea son of sovereign citizens. 
T h e m a i n objects of fu r the r analysis a re t h e n t h e communica t ive 
p resuppos i t ions a n d t h e p r o c e d u r e of a discursive process of op in
ion- a n d will-formation in which the publ ic use of r ea son is man i 
fested. I c a n n o t discuss this a l ternat ive in g rea t e r detai l in t h e 
p r e s e n t c o n t e x t . 2 7 

Such a p r o c e d u r a l m o r a l a n d legal t h e o r y is a t t he same t ime b o t h 
m o r e a n d less m o d e s t t h a n Rawls's theory. I t is m o r e m o d e s t in t ha t 
it focuses exclusively o n t h e p r o c e d u r a l aspects of t h e publ ic use of 
r ea son a n d derives t h e system of r ights f rom t h e idea of its legal 
ins t i tu t ional izat ion. It can leave m o r e ques t ions o p e n ^because it 
en t rus t s m o r e to t h e process of ra t iona l op in ion - a n d will-formation. 
Ph i losophy shou lde r s different theore t ica l b u r d e n s when* as o n 
Rawls's concep t i on , it claims to e l abora te t he idea of a j u s t society, 
while t h e citizens t h e n use this idea as a p la t fo rm f rom which to 
j u d g e exist ing a r r a n g e m e n t s a n d policies. By contras t , I p r o p o s e tha t 
p h i ^ ^ clarification of t h e moraJ p o i n t of view 
and jhg^ r j rocedu re of d e m o c r a t i c l ^ i t i m a t i p i y t o t h e analysis of t h e 
cond i t ions of ra t iona l discourses a n d negot ia t ions . In this m o r e 
mocTesFrole^ ph i lo sophy n e e d n o t p r o c e e d in a const ruct ive , b u t 
only in a reconstructive fashion. It leaves substant ial ques t ions t ha t 
m u s t b e answerecThere a n d n o w to t he m o r e o r less e n l i g h t e n e d 
e n g a g e m e n t of par t ic ipants , wh ich does n o t m e a n t h a t p h i l o s o p h e r s 
m < ^ publ ic deba t e , t h o u g h in t he ro le of 

Bu t Rawls insists o n a modes ty of a dif ferent k ind . H e wants to 
e x t e n d t h e " m e t h o d of avoidance ," which is i n t e n d e d to l ead to an 
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over lapp ing consensus o n ques t ions of poli t ical jus t ice , to t he phi lo
sophical en te rp r i se . H e h o p e s to deve lop polit ical ph i losophy in to a 
sharply focused discipl ine a n d the reby avoid m o s t of t he controver
sial ques t ions of a m o r e g e n e r a l n a t u r e . Th is avoidance strategy can 
lead to an impressively self-contained theory, as we can see f rom the 
wonde r fu l e x a m p l e before us. But even Rawls c a n n o t deve lop his 
t h e o r y in as "f rees tanding" a fashion as h e wou ld like. As we have 
seen, his "political construct ivism" draws h i m willy-nilly in to a dis
p u t e c o n c e r n i n g concep t s of rat ional i ty a n d t r u t h . His c o n c e p t of 
the^person as well^QverstepsJ±te b o u n d a r i e s o f j D q l i t ^ 
T h e s e a n d o t h e r p r e l i m i n a r y theore t ica l decis ions involve h i m in as 
m a n y l o n g - r u n n i n g a n d still unreso lved deba tes . T h e subject m a t t e r 
itself, it seems to m e , makes a p r e s u m p t u o u s e n c r o a c h m e n t o n 
n e i g h b o r i n g fields often unavo idab le a n d at t imes even fruitful. 





3 

"Reasonable" versus "True/9 or the Morality of 
Worldviews 

i 

J o h n Rawls claims tha t his i dea of ' just ice as fairness" is a "freestand
i n g " concep t i on : it is s u p p o s e d to "move ent i re ly wi th in t h e d o m a i n 
of t h e poli t ical" a n d "leave ph i lo sophy as it is." T h e goal a n d feasi
bility of this strategy of avoidance d e p e n d o n h o w we u n d e r s t a n d t h e 
t e r m "political." Rawls uses it in t h e first p lace to specify t h e object 
d o m a i n of a polit ical t h e o r y tha t deals with t h e ins t i tu t ional f rame 
a n d basic s t ruc tu re of a ( m o d e r n ) society. T h e conven t iona l e l e m e n t 
in t he cho ice of basic concep t s is never b e y o n d controversy; b u t o n c e 
a t h e o r y d e m o n s t r a t e s its utility such discussions lose the i r po in t . 
However, a s e c o n d a n d less trivial use of t h e te rm—"pol i t i ca l" in 
cont ras t with "metaphysical"—leads to controvers ies tha t c a n n o t b e 
so easily resolved. 1 

Rawls uses t he t e r m "political" in con t ras t with "metaphysical" to 
charac ter ize those c o n c e p t i o n s of jus t ice t ha t satisfy an essential 
r e q u i r e m e n t of l iberal ism: neutra l i ty toward c o m p e t i n g worldviews 
or "comprehens ive doc t r ines . " Wi th t h e t e r m "political" Rawls h e r e 
associates a par t i cu la r i n t e rp re t a t i on of neutral i ty: "it m e a n s tha t we 
m u s t d is t inguish be tween h o w a poli t ical c o n c e p t i o n is p r e s e n t e d 
a n d its b e i n g p a r t of, o r der ivable within, a comprehens ive doc
t r i ne . " 2 T h e k ind of neut ra l i ty t ha t defines t h e "political" cha rac te r 
of ' just ice as fairness" is exp l a ined by its b e i n g able to b e p r e s e n t e d 
as "freestanding." A n d this status is exp l a ined in t u r n by o n e of t h e 
mos t s tr iking assumpt ions of Rawls's theory : "I assume all citizens to 
affirm a comprehens ive d o c t r i n e to which the poli t ical c o n c e p t i o n 
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they accep t is in some way re la ted . But a d is t inguishing fea ture of a 
polit ical c o n c e p t i o n is tha t it is . . . e x p o u n d e d a p a r t f rom, o r with
o u t r e fe rence to , any such wider b a c k g r o u n d . . . . [ T ] h e poli t ical 
c o n c e p t i o n is a m o d u l e . . . t ha t fits i n to a n d can be s u p p o r t e d by 
var ious r easonab le comprehens ive doc t r ines tha t e n d u r e in t h e so
ciety r egu l a t ed by it" (PL 12) . 

In this s econd m e a n i n g , t he t e r m "political" does n o t refer to a 
specific subject m a t t e r b u t to t h e pecu l ia r epis temic status to which 
polit ical concep t i ons of jus t ice shou ld aspire: they shou ld be able to 
f o r m a c o h e r e n t p a r t of various c o m p r e h e n s i v e doc t r ines . In addi
t ion they can b e just i f ied only wi thin a c o m p r e h e n s i v e doc t r ine , 
a l t h o u g h they can b e conceived a n d " e x p o u n d e d " — t h a t is, in t ro 
d u c e d in a plausible m a n n e r — i n d e p e n d e n t l y of any worldview. 
Rawls's "political l iberal ism" also aspires to t he status of a freestand
ing theory. Since this status itself r equ i r e s exp lana t ion within t he 
theory, " f rees tanding" in this con t ex t has a d o u b l e r e fe rence . O n t h e 
o n e h a n d , it specifies a necessary cond i t i on of all concep t i ons of 
jus t ice t ha t qualify as cand ida tes for inc lus ion in an "over lapping 
consensus . " At t he same t ime the p red ica t e "f rees tanding" is sup
p o s e d to apply to t h e very t h e o r y tha t expla ins it: ' just ice as fairness" 
is o n e of t h e m o s t p romi s ing a m o n g those cand ida tes . Th i s self-
referent ia l use of " f rees tanding" can b e u n d e r s t o o d as a polit ical 
claim: Rawls assumes tha t his own t h e o r y — u n d e r cond i t ions of "gen
eral a n d wide reflective equ i l ib r ium" 3 —prov ides a basis o n which the 
m e m b e r s of c o n t e m p o r a r y A m e r i c a n (or any o t h e r m o d e r n ) civil 
society cou ld achieve a basic poli t ical a g r e e m e n t . 

Less plausible , however, is Rawls's b u r d e n i n g of t h e self-referential 
use of "f rees tanding" with a fu r the r claim of a different , theore t ica l 
k ind . H e seems to t h ink tha t a t h e o r y tha t is f rees tand ing in t he 
poli t ical d o m a i n will b e f rees tand ing in t h e ph i losoph ica l d o m a i n as 
well a n d will s teer clear of all controvers ia l metaphysica l p r o b l e m s — 
"leaving ph i lo sophy as it is." But it is h a r d to see h o w Rawls can 
expla in t he epis temic status of a f rees tand ing poli t ical c o n c e p t i o n , 
w i thou t tak ing a pos i t ion o n ph i losophica l ques t ions which , while 
n o t falling u n d e r t he ca tegory of t h e metaphysical , never the less 
r e a c h well b e y o n d t h e d o m a i n of t h e polit ical . 

T h e t e r m "metaphysical" acqui res its special m e a n i n g wi thin t he 
t h e o r y f rom its oppos i t ion to t h e t e r m "political." In m o d e r n socie-
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ties a consensus o n pr inc ip les of jus t ice t ha t is n e u t r a l with respec t 
to worldviews, a n d h e n c e inclusive, is r e q u i r e d in view of rel igious 
a n d cul tura l p lura l i sm. A t h e o r y t ha t a ims even to foster such a 
consensus m u s t cer ta inly b e "political a n d n o t metaphys ica l" in this 
sense. Bu t it does n o t follow tha t poli t ical t h e o r y can itself move 
ent i rely wi thin t h e d o m a i n of t h e polit ical (R 133) a n d s teer clear of 
s t u b b o r n ph i losoph ica l controvers ies . Ph i losophy can move b e y o n d 
the d o m a i n of t h e polit ical in different d i rec t ions . T h e ph i losoph ica l 
en te rp r i se is ihst i tut ionally f r amed in t e r m s of a coopera t ive search 
for t h e t r u t h a n d is n o t necessarily in ternal ly r e l a t ed to metaphysics 
(as conceived in Political Liberalism). If t he exp lana t ion of t h e 
epis temic status of a f rees tand ing c o n c e p t i o n involves us in n o n p o -
litical ques t ions c o n c e r n i n g r ea son a n d t r u t h , this does n o t neces
sarily m e a n tha t we m u s t e n g a g e with metaphysica l p r o b l e m s a n d 
controvers ies . T h e following invest igat ion seeks to i l lustrate this 
p o i n t in an indi rec t , so to speak, pe r fo rmat ive way. It will a t t e m p t to 
clarify explicitly t h e epis temic status of a f rees tand ing c o n c e p t i o n of 
jus t ice (where "f rees tanding" is u n d e r s t o o d in an u n p r o b l e m a t i c , 
poli t ical sense) . 

I wan t to e x a m i n e h o w Rawls's division of l abor be tween t h e 
polit ical a n d t h e metaphysical , which is ref lected in a pecu l ia r de
p e n d e n c e of t h e " reasonable" o n t h e " t rue ," actually works. I t is far 
f rom obvious why publicly defensible a n d a c t o r - i n d e p e n d e n t reasons 
shou ld only s u p p o r t t h e " reasonableness" of a polit ical concep t i on , 
while n o n p u b l i c a n d actor-relative r easons shou ld b e sufficient to 
establish t h e s t rong a n d a u t o c h t h o n o u s claim to m o r a l " t ru th ." 
Rawls's g e n e r o u s a n d de ta i led reply to my tentat ive r e m a r k s 4 clarifies 
a m o n g o t h e r th ings t he "kinds of just i f icat ion" t ha t a re s u p p o s e d to 
lead to an over lapp ing consensus . In t h e l ight of these e luc ida t ions 
I will a r g u e tha t r ea sonab le cit izens c a n n o t b e e x p e c t e d to deve lop 
an over lapp ing consensus so l ong as they a re p r e v e n t e d f rom jo in t ly 
a d o p t i n g a m o r a l p o i n t of view i n d e p e n d e n t of, a n d p r i o r to , t h e 
var ious perspect ives they individually a d o p t f rom within each of the i r 
c o m p r e h e n s i v e doc t r ines . T h e n o t i o n of r easonab leness is e i the r so 
e t io la ted tha t it is t oo weak to charac ter ize t h e m o d e of validity of 
an intersubjectively r ecogn ized c o n c e p t i o n of poli t ical jus t ice , o r it 
is de f ined in sufficiently s t rong t e rms , in which case wha t is pract i
cally r ea sonab le is ind is t inguishable f rom wha t is moral ly r ight . I will 
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t ry to show why Rawls c a n n o t ul t imately avoid giving full we igh t to 
r e q u i r e m e n t s of pract ical r ea son t ha t constrain r a t iona l c o m p r e h e n 
sive doc t r ines r a t h e r t h a n mere ly reflect t he i r felicitous ove r l app ing . 5 

Before I e n t e r medias in res I will charac te r ize t he cha l l enge of t he 
m o d e r n c o n d i t i o n to which theor ies of jus t ice c a n n o t avoid r e spond
ing (1) . T h e n I will offer a necessarily br ief sketch of t h e ph i losoph i 
cal move f rom H o b b e s to Kan t (2) , for this fo rms t h e b a c k g r o u n d 
for Rawls's a l ternat ive a p p r o a c h (3) . In t h e m a i n p a r t of t h e essay I 
will analyze t h e division of t h e b u r d e n s of just i f icat ion be tween t h e 
" reasonable" concep t i ons of jus t i ce a n d t h e "morally t r u e " world-
views (4) , before discussing difficulties t h a t this poses for t he 
just if icat ion of an over lapp ing consensus (5) . Finally, I will offer 
a r g u m e n t s in s u p p o r t of a p rocedura l i s t c o n c e p t i o n of t h e "public 
use of r e a s o n " which is closer to Kant (6) . If poli t ical jus t ice is 
u n d e r s t o o d in this way, d e m o c r a t i c self-legislation assumes t h e posi
t ion occup i ed by t h e negat ive l ibert ies in Political Liberal ism. Wi th 
this t h e accen t shifts in favor of Kant ian Repub l i can i sm (7) . 

1 The Modern Condition 

Political l iberal ism provides a r e sponse to t h e cha l l enge p o s e d by t h e 
fact of p lura l ism. I t is pr imar i ly c o n c e r n e d with t h e possibility of 
achieving a consensus o n polit ical essentials which g ran t s equa l free
d o m s to all citizens w i thou t r e g a r d to the i r cu l tura l he r i t age , the i r 
rel igious convict ions, o r the i r individual lifestyles. T h e r e q u i r e d con
sensus o n issues of polit ical jus t ice can n o l o n g e r b e based o n a 
set t led t rad i t iona l e thos t ha t encompasses t h e who le of society. Yet 
m e m b e r s of m o d e r n societies still sha re t h e expec ta t ion tha t they 
can live t o g e t h e r u n d e r cond i t ions of fair a n d peaceful c o o p e r a t i o n . 
In spite of t h e lack of a substantive consensus o n values r o o t e d in a 
socially accep ted worldview, they c o n t i n u e to appea l to m o r a l con
victions a n d n o r m s tha t each of t h e m th inks eve ryone else shou ld 
accept . Peop l e c o n t i n u e to d e b a t e m o r a l ques t ions with r easons they 
take to b e compe l l ing , regardless of w h e t h e r a m e r e m o d u s vivendi 
wou ld b e sufficient for coope ra t i on . T h e y e n g a g e in m o r a l dis
courses in everyday life as well as in polit ics, m o s t especially in 
d isputes c o n c e r n i n g cons t i tu t iona l pr inc ip les . T h e s e discourses per-
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sist, even t h o u g h it is n o t c lear w h e t h e r m o r a l d isputes can still be 
set t led by a r g u m e n t s . Cit izens tacitly a t t r ibu te to each o t h e r a m o r a l 
sense o r a sense of jus t ice o p e r a t i n g across t h e b o u n d a r i e s be tween 
different worldviews, while at t h e same t ime they l e a rn to to lera te 
these differences in ou t look as sources of r ea sonab le e thical 
d i sagreements . 

Rawls r e s p o n d s to these features of t h e m o d e r n cond i t i on with a 
constructivist p roposa l to deve lop a sufficiently n e u t r a l c o n c e p t i o n 
of jus t ice a r o u y d which a cons t i tu t iona l consensus a m o n g citizens 
with different re l igious o r metaphysica l ou t looks can crystallize. In 
genera l , m o r a l p h i l o s o p h e r s a n d polit ical theor is ts have felt t ha t 
the i r task is to p rov ide a convinc ing subst i tute for t rad i t iona l 
just if icat ions of n o r m s a n d pr inc ip les . In t rad i t iona l societies mora l 
ity was a n in tegra l c o m p o n e n t of onto logica l o r soteriological world-
views t ha t cou ld c o m m a n d publ ic accep tance . Mora l n o r m s a n d 
pr inc ip les were viewed as e l e m e n t s of a ra t iona l "o rde r of th ings" 
i m b u e d with value o r as p a r t of an e x e m p l a r y way of life l ead ing to 
salvation. Of par t i cu la r in te res t in t h e p r e s e n t c o n t e x t is t ha t these 
"realistic" exp lana t ions were p r e s e n t e d in t h e assertoric m o d e of 
s ta tements express ing t r u t h claims. However, with t he publ ic devalu
a t ion of re l igious o r metaphysica l exp lana t ions a n d with t he rise of 
the ep is temic au thor i ty of t h e empi r ica l sciences, no rma t ive state
m e n t s have b e c o m e m o r e sharply di f ferent ia ted f rom descriptive 
s ta tements , o n t h e o n e h a n d , a n d f rom value j u d g m e n t s a n d expres
sive u t t e r ances o n t h e o ther . No twi ths t and ing o n e ' s pos i t ion o n t h e 
issue of "is" a n d "ought , " with t h e t rans i t ion to m o d e r n i t y t he "ob
ject ive" r ea son e m b o d i e d in n a t u r e o r sacred h is tory was d isplaced 
by t h e "subjective" r ea son of t h e h u m a n m i n d . Wi th this t h e r e a rose 
t he ques t ion of w h e t h e r no rma t ive s t a t emen t s re ta in any cognit ive 
c o n t e n t a n d , if so, h o w they can b e justif ied. 

Th i s ques t ion poses a par t i cu la r cha l l enge for those w h o (like 
Rawls a n d myself) reject b o t h m o r a l real ism a n d m o d e r n value-
skepticism. T h e m u t u a l a t t r ibu t ion of a capacity for m o r a l j u d g m e n t 
which we observe in everyday life calls for a k ind of exp l ana t ion tha t 
does n o t flady d e n y t h e r ea sonab le cha rac t e r of m o r a l a r g u m e n t s . 
T h a t m o r a l d isputes persist says s o m e t h i n g a b o u t t h e unde r ly ing 
s t ruc tu re of a social life t ha t is sho t t h r o u g h with trivial validity 
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claims. T h e social i n t eg ra t ion of everyday life d e p e n d s largely o n 
communica t ive pract ices o r i e n t e d toward m u t u a l u n d e r s t a n d i n g a n d 
based o n t h e r ecogn i t i on of fallible claims to validity. 6 

Against this b a c k g r o u n d , t h e p r emise with which H o b b e s s o u g h t 
to lead pract ical ph i lo sophy o u t of its d e a d e n d does n o t a p p e a r 
especially plausible . H e w a n t e d to r e d u c e pract ical r eason to inst ru
m e n t a l r eason . I n d e e d , to this very day t h e r e a re sophis t ica ted ap
p r o a c h e s in t he H o b b e s i a n contrac tual i s t t r ad i t ion t ha t conceive of 
m o r a l r easons as ra t iona l motives a n d r e d u c e m o r a l j u d g m e n t to 
ra t iona l choice . T h e social con t r ac t is s u p p o s e d to p rov ide a p roce 
d u r e for r e a c h i n g a g r e e m e n t based solely o n t h e e n l i g h t e n e d self-
in te res t of t he par t ic ipants . T h e con t r ac t ing par t ies n e e d only con
sider w h e t h e r it is advan tageous o r ra t iona l for t h e m in l ight of the i r 
desires a n d p re fe rences to a d o p t a r u l e of ac t ion o r a system of such 
ru les . Bu t it is well k n o w n tha t this strategy misses t he specific obliga
tory force of b i n d i n g n o r m s a n d valid m o r a l s ta tements , as is shown 
by the p r o b l e m of t h e free rider. I will simply cite in pass ing T h o m a s 
Scan lon ' s a r g u m e n t against ut i l i tar ianism: "The r igh t -making force 
of a p e r s o n ' s desires is specified by wha t m i g h t be cal led a concep 
t ion of moral ly legi t imate interests . Such a c o n c e p t i o n is a p r o d u c t 
of m o r a l a r g u m e n t ; it is n o t given, as t he n o t i o n of individual well-
b e i n g may be , simply by the idea of wha t it is ra t iona l for an individ
ua l to des i r e . " 7 But if t h e cognit ive c o n t e n t of no rma t ive s t a tements 
c a n n o t b e exp la ined in t e r m s of i n s t r u m e n t a l rationality, to wha t 
c o n c e p t i o n of pract ical r ea son m u s t we t h e n appeal? 

2 From H o b b e s to Kant 

H e r e we a re faced with t h e a l ternat ive t ha t p rov ided t h e decisive 
impulse for Rawls's theore t ica l innova t ion : we can e i the r follow t h e 
p a t h l ead ing f rom H o b b e s to Kan t a n d deve lop a n o t i o n of pract ical 
r e a son tha t in s o m e way preserves t h e cognit ive c o n t e n t of m o r a l 
j t a t e m e n t s , o r we can fall back o n c e again o n the("%rong" t rad i t ions 2) 
a n d "comprehens ive" doc t r ines t ha t g r o u n d the t r u t h of t h e m o r a l 
c o n c e p t i o n s e m b e d d e d in t h e m . Whicheve r r o u t e we take we en
c o u n t e r obstacles. If we take t h e former , we have to dis t inguish 
pract ical r ea son clearly f rom theore t ica l r eason , b u t in such a way 

Chapter 3 
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that it does not completely lose its cognitive force; if we take the 
latter, we have to cope with the irreducible plurality of worldviews 
that are held to be true within each of the corresponding commu
nities of believers, although everyone knows that only one of them 
can be true. _ 

—^ In (the Kant ian tracEtio^ practical reason provides the perspective 
from which moral norms and principles can be judged in an impar
tial manner. This "moral point of view" has been explained in terms 
of various principles or procedures, be it the categorical imperative 
or G. H . Mead ' s ideal role-taking, Scanlon ' s rule of argumentation 
or Rawls's construction of an or iginal position that imposes suitable 
constraints on the rational choice of participants. Each of these 
different designs is intended to yield an agreement or an under
standing that satisfies our intuitions concerning equal respect and 
mutual solidarity with everybody. Since the principles and norms 
selected in this way claim universal recognition, a procedurally cor
rect agreement must be "rationally motivated" in an epistemic sense. 
T h e reasons that bear on the outcome must carry an epistemic 
weight and may not simply express what it is rational for a particular 
person to do in light of her existing preferences. 

O n e way to capture the epistemic character of practical delibera
tions is through a precise description of how, from a moral point of 
view, individual interests that provide the input for deliberation in 
the form of rational motives change their role and meaning in the 
course of argumentation. In practical discourses, only those interests 
"count" for the outcome that are presented as intersubjectively rec
ognized values and hence are candidates for inclusion in the semantic 
content of valid norms. Only generalizable value-orientations, which 
all participants (and all those affected) can accept with good reasons 
as appropriate for regulating the subject matter at hand, and which 
can thereby acquire binding normative force, pass this threshold. An 
"interest" can be described as a "value-orientation" when it is shared 
by other members of a community in similar situations. T h u s an 
interest only deserves consideration from the moral point of view 
once it is stripped of its intrinsic relation to a first person perspec
tive. O n c e it is translated into an intersubjectively shared evaluative 
vocabulary, it is no longer tied to contingent desires and preferences 
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a n d can achieve, as a c and ida t e for value-general izat ion in m o r a l 
just i f icat ion, t h e epis temic status of a n a r g u m e n t . W h a t en t e r s dis
course as a desi re o r p r e f e r ence survives t h e genera l iza t ion test only 
u n d e r t h e descr ip t ion of a value tha t a p p e a r s to b e genera l ly accept
able to all pa r t i c ipan ts as a basis for r egu la t ing t h e re levant mat ter . 

Le t us assume tha t pract ical de l ibe ra t ion can b e analyzed as a f o r m 
of a r g u m e n t a t i o n different f rom b o t h ra t iona l cho ice a n d fact-
s tat ing discourse . A p ragma t i c t h e o r y of a r g u m e n t a t i o n wou ld t h e n 
provide a sui table basis for deve lop ing a c o n c e p t i o n of pract ical 
r ea son dist inct f rom b o t h i n s t r u m e n t a l a n d theore t ica l r eason . We 
wou ld t he reby p rese rve a n epis temic m e a n i n g for o u g h t sen tences 
w i thou t assimilat ing t h e m to assertoric sen tences o r r e d u c i n g the i r 
validity to i n s t r u m e n t a l rationality. However, t h e analogy be tween 
t r u t h a n d no rma t ive r igh tness tha t r e m a i n s in tac t wou ld certainly 
give rise to fu r the r ques t ions . We cou ld n o m o r e avoid b e i n g d rawn 
in to t h e familiar deba te s c o n c e r n i n g semant ic a n d p ragma t i c con
cep t ions of t r u t h a n d just if icat ion t h a n in to t he discussions a b o u t 
t h e re la t ion be tween m e a n i n g a n d validity, t he s t ruc tu re a n d ro le of 
a r g u m e n t s , t h e logic, p r o c e d u r e , a n d communica t ive s t ruc tu re of 
a r g u m e n t a t i o n , a n d so for th . We would have to dea l with t h e p r o b 
l em of t he re la t ion be tween t h e social wor ld a n d t h e objective a n d 
subjective wor lds a n d would unavoidably b e d rawn in to long-
r u n n i n g deba te s a b o u t rationality. H e n c e Rawls has g o o d reasons to 
t ry to avoid discussions of this k ind—even if o n e does n o t classify 
these controvers ies immedia te ly as "metaphysical ." 

Q n t h e o t h e r h a n d , w h e t h e r t h e avoidance strategy of m a k i n g a 
c lean separa t ion of t h e polit ical f rom t h e metaphysica l can m e e t with 
success is a dif ferent ques t ion . Rawls initially followed t h e straight
fo rward Kant ian strategy; in A Theory of Justice he set h imself t h e task 
of expl ica t ing t h e "mora l p o i n t of view" in t e r m s of t h e or ig inal 
posi t ion. However, t h e cons t ruc t ion of ' just ice as fairness" was in
f o r m e d by a c o n c e p t i o n of pract ical r e a son e m b o d i e d in t h e two 
"h igher capaci t ies" of m o r a l pe r sons . Rawls deve loped this "Kantian 
const ruct iv ism" fu r the r in t h e Dewey L e c t u r e s 8 a n d this a p p r o a c h 
still leaves its t races in t h e th i rd c h a p t e r of Political Liberalism. Bu t 
this b o o k r ep re sen t s a shift to a n ent i rely new f ramework wi th in 
which r ea son loses its cen t ra l pos i t ion . Pract ical r ea son is r o b b e d of 
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its m o r a l co re a n d is def la ted to a r easonab leness t ha t b e c o m e s 
d e p e n d e n t o n m o r a l t r u t h s just if ied o therwise . T h e m o r a l validity of 
c o n c e p t i o n s of jus t ice is n o w n o l onge r g r o u n d e d in a universally 
b i n d i n g pract ical r ea son b u t in t he lucky conve rgence of r ea sonab le 
worldviews whose m o r a l c o m p o n e n t s over lap to a sufficient d e g r e e . 
However, t h e r e m n a n t s of t h e or iginal c o n c e p t i o n c a n n o t b e seam
lessly i n t eg ra t ed in to t h e c u r r e n t t h e o r y 

Two confl ict ing just if icat ion p r o g r a m s clash in Political Liberalism. 
T h e idea of t h e over lapp ing consensus involves a decisive w e a k e n i n g 
of t h e ra t iona l claim of t h e Kant ian c o n c e p t i o n of jus t ice . In wha t 
follows, I will first ou t l ine t he new division of t he b u r d e n s of justifica
t ion b e t w e e n t h e " reasonableness" of poli t ical jus t ice a n d t h e " t ru th" 
of worldviews a n d will t h e n e x a m i n e cer ta in inconsis tencies which 
suggest t ha t Rawls hesi tates to s u b o r d i n a t e pract ical r ea son to t he 
moral i ty of worldviews to t he e x t e n t cal led for by his favored alter
native to Kant ian a p p r o a c h e s . 

3 T h e Alternative to Kantian Proceduralism 

An over l app ing consensus occurs "when all t h e r ea sonab le m e m b e r s 
of poli t ical society ca r ry o u t a just i f icat ion of t h e sha r ed poli t ical 
c o n c e p t i o n by e m b e d d i n g it in the i r several r ea sonab le c o m p r e h e n 
sive views" (R 143) . T h u s Rawls advocates a division of l abor be tween 
the poli t ical a n d t h e metaphysica l t ha t leads to a dis t inct ion be tween 
what all citizens can agree u p o n a n d the reasons for the i r individually 
accep t ing it as t r u e . Th i s cons t ruc t ion p r e supposes precisely two 
perspect ives: each citizen c o m b i n e s t h e perspect ive of a pa r t i c ipan t < 
with t ha t of an observer . Obse rve r s can descr ibe wha t h a p p e n s in 
t he poli t ical r ea lm, for e x a m p l e , t ha t an over lapp ing consensus has 
occu r r ed . T h e y can see tha t this a g r e e m e n t is t h e resul t of t he 
successful over lapp ing of t h e m o r a l c o m p o n e n t s of dif ferent relig
ious o r metaphysica l worldviews a n d tha t it con t r ibu te s to t he stabil
ity of t h e communi ty . Bu t in t h e objectifying a t t i tude of observers , 
citizens c a n n o t p e n e t r a t e each o t h e r s ' worldviews a n d j u d g e the i r 
t r u t h c o n t e n t f rom t h e i n t e r n a l perspect ive pecu l ia r to each . B o u n d 
by t h e cons t ra in ts of factual d iscourse , they c a n n o t take a s t and o n 
wha t c o m m i t t e d par t i c ipan ts claim to be t r u e , r ight , a n d valuable 
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f rom the i r first p e r s o n perspectives. If citizens wan t to raise claims 
a b o u t wha t is moral ly t r u e or, m o r e generally, a b o u t "concep t ions of 
wha t is of value in h u m a n life" (PL 175) , they have to shift to the 
pa r t i c ipan t ' s perspect ive inscr ibed in the i r own c o m p r e h e n s i v e doc
t r ine . For thick c o m p r e h e n s i v e worldviews a re t h e only source of 
r easons for justifying m o r a l s t a tements a n d value j u d g m e n t s . Mora l 
r easons for a presumpt ive ly sha r ed c o n c e p t i o n of jus t ice a re by 
def ini t ion n o n p u b l i c . 

A citizen can convince hersel f of t he t r u t h of a c o n c e p t i o n of 
jus t ice sui table for everybody only f rom within h e r own in terpre t ive 
f ramework. Such a c o n c e p t i o n d e m o n s t r a t e s its suitability to serve 
as a sha red p la t fo rm for a public just i f icat ion of cons t i tu t ional essen
tials by t he fact tha t it mee t s with t h e a g r e e m e n t of all p a r t i c i p a n t s 
o n t he basis of nonpublic r easons . On ly t h e lucky conve rgence of t he 
differently mot iva ted n o n p u b l i c r easons can g e n e r a t e t h e publ ic 
validity o r " reasonableness" of t he c o n t e n t of this "over lapping con
sensus" t ha t everyone accepts . A g r e e m e n t in conc lus ions results f rom 
premises r o o t e d in different out looks . It is significant for t h e des ign 
of t he t h e o r y as a whole t ha t t h e par t i c ipan ts can only regis ter this 
conve rgence as a social fact: "The express con t en t s of these doc t r ines 
have n o no rma t ive ro le in pub l ic just i f icat ion" (R 144)^ At this stage 
Rawls does n o t allow his citizens a t h i rd perspect ive in add i t i on to 
tha t of t h e obse rve r a n d par t ic ipants . Before an over lapp ing consen
sus is es tabl ished t h e r e is n o publ ic , in tersubject ivdy^shared perspec

tive f rom which the citizens cou ld m a k e ^ inheren t ly ) impar t ia l 
j u d g m e n t s . T h e citizens a re d e n i e d t he "mora l p o i n t of view" f rom 
which they cou ld deve lop a n d justify a poli t ical c o n c e p t i o n in joint 
public deliberation. W h a t Rawls calls t h e "public use of r e a s o n " p re sup 
poses t h e sha r ed p la t fo rm of an a l ready achieved polit ical consensus 
o n fundamen ta l s . T h e citizens can avail themselves of this p la t fo rm 
only post festum, t h a t is, as a consequence of t h e e m e r g i n g "overlap" of 
the i r different b a c k g r o u n d convict ions: "Only w h e n t h e r e is a rea
sonable over lapp ing consensus can poli t ical society's poli t ical con-

a n d the metaphysica l is p rov ided by a descr ip t ion of t h e m o d e r n 
cond i t i on f rom a "believer 's" p o i n t of view, t ha t is, f rom t h e "meta-

U 
cep t ion of jus t ice be publicly . . . jus t i f ied" (R 144, my emphas i s ) . 

T h e m o d e l for t h e c o m p l e m e n t a r y re la t ion be tween t h e poli t ical 
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physical" side. T h e division of l abor be tween the polit ical a n d t h e 
metaphysical reflects t h e c o m p l e m e n t a r y re la t ion be tween public ag
nost icism a n d privatized re l igious faith, be tween the color b l indness 
of t h e n e u t r a l state toward rel igious confessions a n d the i l lumina t ing 
force of worldviews tha t c o m p e t e for t he "Tru th" in t he e m p h a t i c 
sense. T h e m o r a l t r u t h s tha t a re still e m b e d d e d ir^ rel igious o r 
metaphysical worldviews share this s t rong claim to t ru th , whe reas t h e 
fact of p lura l i sm reveals at t he same t ime tha t t h e comprehens ive 
doc t r ines n o l o n g e r a d m i t of publ ic just if icat ion. 

T h e i ngen ious division of t he b u r d e n s of just if icat ion relieves 
polit ical ph i lo sophy of t h e t roub l ing task of p rov id ing a subst i tute 
for t h e metaphysica l just i f icat ion of m o r a l t ru ths . T h o u g h s t ruck 
from t h e pub l ic a g e n d a , t h e metaphysica l never the less r e m a i n s t h e 
u l t imate g r o u n d of t he validity of wha t is moral ly r igh t a n d ethically 
good . Th£^rjolitical sphe re , by contras t , is depr ived of any source of 
validity of its own. T h e innovative idea of an "over lapping consensus" 
preserves a n i n t e r n a l c o n n e c t i o n betwejejgLr^ 
mora l c o m p o n e n t s i of, worldviews, t h o u g h with t h e proviso tha t this 
re la t ion can only b e g rasped by the moral i ty of worldviews a n d h e n c e 
r ema ins publicly inaccessible: "it is u p to each comprehens ive doc t r i ne 
to say h o w its i dea of t h e r easonab le connec t s with its c o n c e p t of 
t r u t h " (PL 94) . T h e over lapp ing consensus rests o n t h e converg ing 
mora l s egmen t s of t h e d iverging totalit ies of wha t each citizen ho lds 
to b e t r u e . F r o m a n observer ' s perspect ive n o b o d y can k n o w which 
of t h e c o m p e t i n g belief systems, if any, is actually t r u e . Yet t h e t r u t h 
of any single o n e of t h e m wou ld g u a r a n t e e tha t "all t h e r easonab le 
doc t r ines yield t h e r igh t c o n c e p t i o n of jus t ice , even t h o u g h they d o 
n o t d o so for t h e r igh t r easons as specified by t h e o n e t r u e d o c t r i n e " 
(PL 128) . 

Like H o b b e s , Rawls concen t r a t e s o n ques t ions of polit ical jus t ice , 
a n d h e bo r rows f rom t h e H o b b e s i a n t rad i t ion t h e idea tha t t h e 
sought-for publ ic a g r e e m e n t m u s t b e s u p p o r t e d by private, n o n p u b 
lic reasons . Bu t in con t ras t with H o b b e s , for Rawls t h e ra t iona l 
acceptabili ty of p roposa l s t ha t a d m i t of a g r e e m e n t is n o w based n o t 
on t h e c o m p l e m e n t a r y p re fe rences of dif ferent pe r sons b u t o n t h e 
mora l subs tance of different, t h o u g h convergen t , worldviews. Rawls 
shares with t h e Kant ian t rad i t ion t h e idea of a m o r a l f o u n d a t i o n of 
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poli t ical jus t ice . T h e moral ly convinc ing reasons s u p p o r t a consensus 
t ha t goes b e y o n d a m e r e m o d u s vivendi. Bu t these reasons c a n n o t 
b e publicly in spec ted by everyone in c o m m o n , given tha t t h e pub l ic 
use of r ea son d e p e n d s o n a p la t fo rm tha t can only b e c o n s t r u c t e d 
o n t h e basis of n o n p u b l i c reasons . Like a c o m p r o m i s e , t h e overlap
p i n g consensus rests o n t h e each par ty 's different reasons ; b u t un l ike 
a c o m p r o m i s e , these reasons a re of a m o r a l k ind . 

4 A Third Perspective for the Reasonable 

T h e idea of an over lapp ing consensus calls for an exp l ana t i on of t h e 
t e r m "reasonable ." A l t h o u g h t h e accep t ance of a f rees tand ing con
cep t ion of jus t ice is parasit ic o n c o m p l e m e n t a r y metaphysica l t ru ths , 
this poli t ical c o n c e p t i o n is never the less s u p p o s e d to exhib i t a rea
sonableness tha t adds t h e aspect of publ ic r ecogn i t i on to those idi
osyncratic a n d mutua l ly n o n t r a n s p a r e n t t ru ths . F r o m t h e p o i n t of 
view of validity, an uneasy asymmet ry prevails be tween the pub l i c 
c o n c e p t i o n of jus t ice t ha t raises a weak claim to r easonab leness a n d 
t h e n o n p u b l i c doc t r ines with the i r s t rong claims to t r u t h . T h a t a 
publ ic c o n c e p t i o n of jus t ice shou ld ul t imately derive its m o r a l 
au thor i ty f rom n o n p u b l i c r easons is counter in tu i t ive . Any th ing valid 
shou ld also b e capab le of publ ic just if icat ion. Valid s t a tements de
serve t h e accep t ance of eve ryone for t h e same reasons . T h e expres
sion " ag reemen t " is a m b i g u o u s in this respect . W h e r e a s par t ies w h o 
nego t i a t e a c o m p r o m i s e m i g h t accep t t h e resul t for dif ferent rea
sons, pa r t i c ipan t s in a r g u m e n t a t i o n m u s t r e a c h a rat ional ly mot i 
vated a g r e e m e n t , if at all, for t h e same reasons . Such pract ices of 
just i f icat ion d e p e n d o n a jointly and publicly reached consensus . 

Even outs ide of t h e poli t ical d o m a i n , a r g u m e n t s call for a pub l ic 
use of r ea son (in a sense) . Rat iona l discourses mere ly m a k e a topic 
of wha t funct ions in everyday life as a r e sou rce for t h e b i n d i n g force 
of speech acts, namely, validity claims tha t d e m a n d intersubject ive 
r ecogn i t i on a n d offer t h e p r o s p e c t of pub l ic just if icat ion w h e n they 
a re ques t ioned . T h e same ho lds for no rma t ive validity claims. T h e 
prac t ice of reason-giving in m o r a l d isputes wou ld b r e a k down if 
pa r t i c ipan t s h a d to assume tha t m o r a l j u d g m e n t s d e p e n d essentially 
o n pe r sona l b a c k g r o u n d beliefs a n d cou ld n o l o n g e r c o u n t o n t h e 
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accep tance of those w h o d o n o t sha re these bel iefs . 9 Of course , this 
c a n n o t b e app l i ed immedia te ly to polit ics, for poli t ical d isputes a re 
of a m i x e d n a t u r e . Bu t t h e m o r e they focus o n cons t i tu t iona l essen
tials a n d unde r ly ing c o n c e p t i o n s of jus t ice , t h e m o r e they resemble 
m o r a l discourses . Moreover , basic poli t ical ques t ions a re l inked to 
ques t ions of legal i m p l e m e n t a t i o n . A n d coercive r egu la t ions m a k e a 
basic polit ical consensus a m o n g citizens absolutely necessary. 

T h e d e m a n d itself is n o t controversial , only how it is to b e fulfilled. 
T h e ques t ion is w h e t h e r citizens can grasp s o m e t h i n g as r easonab le 
if it is n o t o p e n to t h e m to a d o p t a t h i rd s t a n d p o i n t bes ides t ha t of 
an obse rve r o r a par t i c ipan t . C a n t h e plural i ty of r easons r o o t e d in 
worldviews, whose n o n p u b l i c cha rac te r is mutua l ly recognized , lead 
to a consensus tha t can serve as t h e basis for a publ ic use of r ea son 
for citizens of a poli t ical communi ty? I w o n d e r w h e t h e r Rawls can 
a c c o u n t for t h e possibility of an over lapp ing consensus w i thou t tac
itly a s suming such a th i rd perspect ive f rom which "we," t he citizens, 
can publicly e x a m i n e in c o m m o n wha t is in t h e equa l in te res t of 
everybody. 

T h e perspect ive of a n a d h e r e n t of a c o m m u n i t y of t r u e believers 
is dif ferent f rom tha t of a pa r t i c ipan t in publ ic d iscourse . T h e exis
tent ia l resolve of a n ina l i enab le individual ref lect ing in t h e first 
p e r s o n s ingular o n h o w she s h o u l d live h e r life is qu i te different 
f rom t h e fallibilistic consciousness of a citizen par t i c ipa t ing in p roc 
esses of poli t ical op in ion - a n d will-formation. But, as we have seen, 
Rawls c a n n o t conceive of t he p rocess of r e a c h i n g an u n d e r s t a n d i n g 
o n a sha r ed c o n c e p t i o n of jus t ice in such a way t ha t t h e citizens 
a d o p t a s h a r e d perspect ive . Because such a perspect ive is lacking, t he 
c o n c e p t i o n tha t e m e r g e s as " reasonab le" m u s t fit i n to t h e con tex t of 
t h e different worldviews in each case t aken to b e t r u e by the cor re 
s p o n d i n g par t ies . Bu t h o w can t h e fact t ha t t h e n o n p u b l i c t r u t h of 
re l igious o r metaphysica l doc t r ines enjoys pr ior i ty over t h e reason
ableness of a poli t ical c o n c e p t i o n fail to affect t he universalistic 
m e a n i n g of "reasonable"? 

Rawls i n t r o d u c e s t h e p red ica t e " reasonab le" in t he following m a n 
ner. Citizens w h o a re willing a n d able to live in a "well-ordered" 
society a re r easonab le ; as r ea sonab le p e o p l e they also have reason
able views of t h e wor ld as a whole . If t h e e x p e c t e d consensus results 
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f rom reasonab le c o m p r e h e n s i v e doc t r ines , its c o n t e n t also coun t s as 
r easonab le . H e n c e " reasonable" refers in t h e first ins tance to t he 
a t t i tude of p e o p l e w h o a re (a) willing to p r o p o s e , ag ree u p o n , a n d 
ab ide by fair t e r m s of social c o o p e r a t i o n be tween free a n d equa l 
citizens, a n d (b) capab le of r ecogn iz ing t h e b u r d e n s of a r g u m e n t 
a n d willing to accep t the i r consequences . T h e p red i ca t e is t h e n 
e x t e n d e d f rom t h e attitudes to t h e beliefs of r ea sonab le p e r s o n s / R e a 
sonab le worldviews re inforce an a t t i tude of to l e rance a m o n g the i r 
a d h e r e n t s because they exhib i t a ce r ta in reflexivity a n d are subject 
to cer ta in cons t ra in ts with r e g a r d to the i r pract ical consequences . A 
"reflexive" consciousness results f rom t h e fact t ha t a n expec ta t ion of 
r ea sonab le d i s a g r e e m e n t exists be tween c o m p e t i n g doc t r ines . A n d 
such subjective belief systems can only c o m p e t e with o n e a n o t h e r o n 
fair t e r m s u n d e r cond i t ions of a p lura l i sm of worldviews if the i r 
a d h e r e n t s r e n o u n c e t he use of poli t ical v io lence to enforce the i r 
doc t r ines . 

In t h e p r e s e n t con t ex t wha t is of p r i m a r y i m p o r t a n c e is t ha t t h e 
r easonab leness a lone of citizens a n d worldviews, thus specified, by 
n o m e a n s r equ i r e s t he a d o p t i o n of t he perspect ive f rom which the 
f u n d a m e n t a l ques t ions of poli t ical jus t ice cou ld b e jo in t ly a n d p u b 
licly discussed. T h e m o r a l p o i n t of view is n e i t h e r impl i ed by "rea
sonab le" a t t i tudes n o r is it m a d e possible by " reasonab le" worldviews. 
Such a perspect ive is first o p e n e d u p w h e n a n over lapp ing consensus 
o n a c o n c e p t i o n of jus t ice has e m e r g e d . However, Rawls c a n n o t 
avoid m a k i n g at least an unofficial use of this t h i rd perspect ive even 
in t h e "basic case of pub l ic just i f icat ion" (R 144) . I have t h e impres 
sion tha t h e is t o r n be tween t h e or iginal strategy p u r s u e d in A Theory 
of Justice, wh ich re l ied m o r e heavily o n Kant , a n d t h e m o r e recent ly 
deve loped a l ternat ive which is i n t e n d e d to take seriously t h e fact of 
p lura l ism. H e r e t h e p h i l o s o p h e r again a d o p t s t h e perspect ive of 
impar t ia l j u d g m e n t ; b u t this "professional" s t a n d p o i n t does n o t cor
r e s p o n d to a m o r a l p o i n t of view tha t cit izens cou ld sha re by the i r 
own lights. 

Rawls has in t h e m e a n t i m e add res sed t h e p r o b l e m of t h e justifica
t ion of t h e over lapp ing consensus at g r ea t e r l eng th (R 142ff.). If we 
e x a m i n e closely t h e t h r e e k inds of just i f icat ion h e lays o u t t h e r e we 
r u n u p against t h e in te res t ing ques t ion of how " reasonab le" world-
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views can even b e ident i f ied as such if s t anda rds r o o t e d in a pract ical 
r eason i n d e p e n d e n t of worldviews are n o t available. W i n n o w i n g o u t 
r easonab le worldviews calls for " th in" no rma t ive decis ions which 
mus t b e just if iable i n d e p e n d e n t l y of "thick" metaphysical back
g r o u n d assumpt ions . 

5 T h e Last Stage of Justification 

Accord ing to Rawls, t h e just i f icat ion of a poli t ical c o n c e p t i o n of 
j u s t i c e 1 0 m u s t b e s i tuated in "the p lace a m o n g citizens in civil soci
e ty—the viewpoint of you a n d m e . " H e r e every citizen starts f rom 
the con t ex t of h e r own worldview a n d t h e m o r a l n o t i o n of jus t ice 
e m b e d d e d t he r e in , for t he par t i c ipan t ' s perspect ive is a t first t h e 
only o n e available for no rma t ive r eason ing . So to beg in with t h e r e 
is n o re levant di f ference be tween t h e pos i t ion of t h e p h i l o s o p h e r 
a n d tha t of any o t h e r citizen. W h e t h e r o r n o t she is a ph i losopher , 
a r ea sonab le p e r s o n will emp loy h e r sense of jus t ice to deve lop a 
f rees tanding polit ical c o n c e p t i o n which she h o p e s can b e accep ted 
by all r ea sonab le pe r sons in the i r ro le as free a n d e q u a l citizens. T h e 
first const ruct ive s tep t h e n r equ i r e s h e r to abst ract f rom c o m p r e h e n 
sive doc t r ines . For t he p u r p o s e s of this "pro tan to just i f icat ion" t h e 
citizens may also cons ide r var ious duly ref lec ted u p o n a n d elabo
r a t ed ph i losoph ica l doc t r ines . Such theor ies offer gu ide l ines for t h e 
r e q u i r e d k ind of abs t rac t ion . For e x a m p l e , t he "original pos i t ion" 
offers o n e s c h e m e for such a universal izat ion test: p r inc ip les tha t 
pass t h e test a p p e a r to b e accep tab le to everyone . 

But n o b o d y will b e able to abs t ract comple te ly f rom h e r own 
p r e u n d e r s t a n d i n g in applying t h e p r o c e d u r e . "You a n d I" c a n n o t 
p e r f o r m t h e test in a p resuppos i t ion less m a n n e r ; each of us m u s t 
u n d e r t a k e it f rom t h e perspect ive s h a p e d by h e r own b a c k g r o u n d 
beliefs. In part icular , b a c k g r o u n d assumpt ions c o n c e r n i n g the politi
cal s p h e r e a n d wha t shou ld c o u n t as a m a t t e r of politics e n t e r in 
h e r e . H e n c e t h e r e can hard ly b e any surpr ise at t h e n e x t stage w h e n 
each citizen e m b e d s in h e r own c o m p r e h e n s i v e doc t r i ne t h e c o n c e p t 
tha t seems p r o m i s i n g to her. T h e universal izat ion test does i n d e e d 
d e m a n d t ha t all r ea sonab le citizens abst ract f rom t h e specifics of 
the i r respect ive c o m p r e h e n s i v e doc t r ines ; b u t this o p e r a t i o n of 
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universal izat ion m u s t never the less b e ca r r i ed o u t against t h e back
g r o u n d of the i r own c o n c e p t i o n s of t h e world . For n o b o d y can give 
u p h e r pa r t i c ipan t ' s perspect ive w i thou t losing sight of t he n o r m a 
tive d i m e n s i o n as such in taking o n t h e objectivating a t t i tude of a n 
observer . 

This is why t h e universal izat ion test funct ions at t h e first stage in 
a way rough ly similar to t h e G o l d e n Rule: it filters o u t any th ing tha t 
does n o t a p p e a r from my viewpoint to qualify for equa l accep tance by 
all r ea sonab le pe r sons . Precisely those pr inc ip les a n d pract ices a n d 
those regu la t ions a n d ins t i tu t ions pass t h e test which , a ssuming tha t 
they can b e universally establ ished, a re in t h e equa l in te res t of eve
rybody given my understanding of the political sphere. I n this way the 
appl ica t ion of t h e test is c o n d i t i o n e d by p r e c o n c e p t i o n s pecu l ia r to 
my c o m p r e h e n s i v e doc t r ine , for o the rwise t he t h i rd stage of justifica
t i o n — a n a l o g o u s to t h e move f rom t h e G o l d e n Rule to t h e categori
cal i m p e r a t i v e 1 1 — w o u l d b e superf luous . Rawls r ega rds this s tep as 
necessary because "you a n d I" c a n n o t know w h e t h e r we succeeded 
in abs t rac t ing f rom every c o m p r e h e n s i v e doc t r i ne w h e n , each p r o 
c e e d i n g f rom her own bes t u n d e r s t a n d i n g of t he polit ical sphe re , we 
subjected o u r no rma t ive convict ions to t h e cons t ra in ts of t h e origi
na l posi t ion. Only at t h e final stage, wh ich Rawls calls t h e stage of 
"wide a n d g e n e r a l reflective equ i l ib r ium" (R 141 , n . 16 ) , d o we take 
t he o t h e r citizens in to accoun t : " reasonable citizens take o n e an
o t h e r in to a c c o u n t as having r ea sonab le c o m p r e h e n s i v e doc t r ines 
t ha t e n d o r s e t ha t poli t ical c o n c e p t i o n " (R 143) . 

Th is s tep, wh ich is s u p p o s e d to l ead finally to an over lapp ing 
consensus , can b e u n d e r s t o o d as t he radical izat ion of an as yet 
i n c o m p l e t e , still egocen t r i c universal izat ion p r o c e d u r e . On ly a recur
sive appl ica t ion of t h e p r o c e d u r e can yield t h e an t i c ipa ted result : all 
citizens, n o t j u s t you a n d I, have to dec ide , f rom the i r own perspec
tives a n d u n d e r s t a n d i n g s of t h e polit ical world , w h e t h e r t h e r e is a 
p roposa l tha t can m e e t with universal accep tance . Rawls speaks of 
"mutua l accoun t ing ; " b u t wha t is m e a n t is a m u t u a l observation 
t h r o u g h which par t i c ipan t s establish w h e t h e r an a g r e e m e n t occurs . 
T h e consensus is an event tha t h a p p e n s : "Public just if icat ion happens 
w h e n all t h e r ea sonab le m e m b e r s of poli t ical society ca r ry o u t a 
just i f icat ion of t h e sha r ed polit ical c o n c e p t i o n by e m b e d d i n g it in 
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the i r several r ea sonab le comprehens ive views" ( R 1 4 3 , my emphas i s ) . 
T h e t e r m s "publ ic" a n d "shared" a re somewha t mis lead ing in this 
con tex t . T h e over lapp ing consensus resul ts f rom everybody's decid
ing simultaneously, b u t each individually a n d for herself, w h e t h e r 
t he p r o p o s e d c o n c e p t i o n fits i n to h e r own c o m p r e h e n s i v e doc t r ine . 
If it is to work, everyone m u s t accep t t h e same c o n c e p t i o n , t h o u g h 
each for h e r own, n o n p u b l i c reasons , a n d each m u s t at t he same 
t ime satisfy herself t ha t all o the r s also accep t it: " the express con t en t s 
of these doc t r ines have n o no rma t ive ro le in publ ic just if icat ion; 
cit izens d o n o t look in to t h e c o n t e n t of o t h e r s ' doc t r ines . . . . Rather , 
they take in to a c c o u n t a n d give s o m e weigh t to only t he fac t—the 
ex is tence—of t h e r easonab le over lapp ing consensus i t s e l f (R 144) . 
H e n c e t h e over lapp ing consensus rests o n wha t Ra ine r Forst has 
cal led a "private use of r eason with public-poli t ical i n t e n t . " 1 2 Again, 
this des ign of " three k inds" of just i f icat ion lacks a perspect ive of 
impar t i a l j u d g m e n t a n d a pub l ic use of r ea son in t h e strict sense, 
wh ich wou ld n o t b e c o n t i n g e n t o n t h e over lapp ing consensus b u t 
wou ld b e sha r ed from the beginning. 

Moreover , it is doubt fu l w h e t h e r " reasonable" citizens in t he sense 
ou t l i ned would ever r e a c h an over l app ing consensus if they cou ld 
only convince themselves f rom wi th in the i r own individual c o m p r e 
hensive doc t r ines of t h e validity of a c o n c e p t i o n of j u s t i c e . 1 3 T h e 
p r o s p e c t of r e a c h i n g a consensus d e p e n d s essentially o n wha t k inds 
of revisions a re p e r m i t t e d at t h e last stage of a d e c e n t e r e d justifica
t ion. A pro tanto just i f ied c o n c e p t i o n tha t "you o r I" j u d g e to b e valid 
f rom o u r respective po in t s of view may b e o v e r r i d d e n by the veto of 
o t h e r s "once all values a re tall ied u p . " O u r c o n c e p t i o n m u s t b e 
revised before it can b e e n d o r s e d by everyone . T h e d i sag reemen t s 
tha t mot ivate such adap ta t ions c o n c e r n in t h e first ins tance differ
ences in t h e u n d e r s t a n d i n g of t h e polit ical tha t you o r I d id n o t 
an t ic ipa te at t he first o r s econd stages. Fol lowing Rawls, I dis t inguish 
be tween t h r e e k inds of d i sag reement s : those c o n c e r n i n g (a) t he 
def ini t ion of t h e d o m a i n of poli t ical mat te r s , (b) t h e r a n k i n g a n d 
r ea sonab le ba l anc ing of poli t ical values, a n d finally a n d m o s t impor 
tantly (c) t h e pr ior i ty of polit ical over nonpol i t i ca l values. 

( a ) - ( b ) Different i n t e rp re t a t ions of t he p r inc ip le of t h e separa
t ion of c h u r c h a n d state, for example , t o u c h o n the e x t e n t a n d scope 
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of t h e polit ical d o m a i n ; for they lead to different no rma t ive guide
lines, in this case gu ide l ines c o n c e r n i n g t h e status a n d t h e ro le of 
rel igious c o m m u n i t i e s a n d organiza t ions . O t h e r controvers ies con
c e r n t h e r a n k i n g of polit ical values, for e x a m p l e , w h e t h e r o n e ac
cords intr insic o r mere ly i n s t r u m e n t a l value to poli t ical pa r t i c ipa t ion 
in cases w h e r e poli t ical r ights m u s t b e b a l a n c e d against negat ive 
l ibert ies. T h e s e d isputes a re no rma l ly set t led by cour t s—in t h e final 
ins tance by the Federa l Cons t i tu t iona l C o u r t 1 4 — a n d h e n c e o n t h e 
basis of a n a l ready accep t ed c o n c e p t i o n of jus t ice . This is also h o w 
Rawls deals with such issues. Bu t in s o m e cases conflicts can b e so 
d e e p tha t t h e differences in o p i n i o n p lace in ques t ion t he under ly
ing polit ical consensus . Such conflicts u n d e r m i n e t he over lapp ing 
consensus itself. But we wou ld like to t h i n k t ha t m o s t of these dis
a g r e e m e n t s can b e resolved in a consensua l m a n n e r , if necessary by 
revising t h e cur ren t ly accep ted cons t i tu t iona l pr incip les . Successful 
adap ta t ions of this type wou ld conf i rm tha t citizens cou ld l e a rn f rom 
o n e a n o t h e r at t he th i rd stage of just if icat ion, if only in a n ind i rec t 
way. T h e veto of o the r s can lead each of us to realize t ha t t he 
concep t i ons of jus t ice we initially p r o p o s e d were n o t yet sufficiently 
decentered. 

(c) T h e r e is a k i n d of conflict, however, t ha t has an i m p a c t o n t he 
def ini t ion of " reasonable" doc t r ines . Such conflicts expose t h e con
cep t of t h e " reasonable" itself to contes ta t ion . T h e a b o r t i o n deba t e , 
o n a cer ta in descr ip t ion , is a case in po in t . Catholics , for example , 
w h o insist o n a gene ra l legal p roh ib i t i on , assert t ha t the i r re l ig ious 
convict ion c o n c e r n i n g t h e inviolability of life is m o r e i m p o r t a n t t h a n 
any polit ical value in whose n a m e o t h e r citizens u r g e t h e m to accept , 
say, a mode ra t e ly l iberal r egu la t ion . Rawls deals with this issue in 
passing, b u t h e shifts t h e conflict f rom t h e level of t he priority of 
poli t ical values to t ha t of a r ea sonab le balancing of poli t ical values 
(PL 243f.) . For h e p r e supposes t ha t t h e p r inc ip le of t h e pub l ic use 
of r ea son r equ i r e s citizens to translate the i r ethical-existential views 
in to t he l anguage of poli t ical jus t ice . Bu t o n Rawls's own p remises 
"public r ea son" can i m p o s e such cons t ra in ts o n citizens only if a 
consensus c o n c e r n i n g polit ical essentials has a l ready b e e n r e a c h e d . 
Whi le an over lapp ing consensus is still b e i n g w o r k e d o u t t h e r e is n o 
equiva len t for t h e n e u t r a l au thor i ty of a S u p r e m e C o u r t (which in 
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any case only u n d e r s t a n d s t he l anguage of law). N o r is it possible at 
this stage to appea l to t h e pr ior i ty of t h e r igh t over t he good , for this 
again p r e supposes t h e pr ior i ty of poli t ical over nonpol i t i ca l va lue s . 1 5 

Now Rawls recognizes t ha t an over lapp ing consensus is possible only 
a m o n g citizens w h o assume in cases of conflict t ha t poli t ical values 
ou tweigh all o t h e r values (PL 139) . But this does n o t follow f rom t h e 
" reasonableness" of cit izens a n d the i r convict ions. Rawls simply as
serts t ha t poli t ical values a re "very g rea t " ones (PL 139, 155) . Else
w h e r e h e restricts h imself to the " h o p e " tha t this pr ior i ty will 
u l t imately b e r ecogn ized by a d h e r e n t s of r ea sonab le c o m p r e h e n s i v e 
d o c t r i n e s . 1 6 

T h e s e caut ious fo rmula t ions suggest t ha t deep-sea ted conflicts of 
t he t h i rd k ind cou ld only b e resolved if t he to le rance of r easonab le 
citizens a n d t h e reasonab leness of the i r c o m p r e h e n s i v e views imply 
t ha t everyone shares t h e same view of t h e poli t ical wor ld a n d tha t 
poli t ical values have priority. Bu t such a ra t iona l r e q u i r e m e n t does 
n o t simply h igh l igh t quali t ies t ha t r ea sonab le c o m p r e h e n s i v e doc
t r ines possess in any case; t ha t expec ta t ion of r easonab leness has to 
b e imposed o n t he c o m p e t i n g worldviews. T h e pr ior i ty of polit ical 
values is a r e q u i r e m e n t of pract ical r eason : t he r e q u i r e m e n t of a 
f o r m of impart ial i ty t ha t e lsewhere finds express ion in t h e m o r a l 
p o i n t of view. Bu t t h e la t ter is n o t c o n t a i n e d in t he c o n c e p t of t h e 
r ea sonab le i n t r o d u c e d by Rawls. T h e a t t i tude of " reasonable" p e o p l e 
w h o wish to t rea t e ach o t h e r fairly while r ecogn iz ing tha t they d o 
n o t ag ree in the i r rel igious a n d metaphysica l convict ions does n o t 
imply a m o r a l p o i n t of view sha red by all, any m o r e t h a n does t h e 
reflexivity a n d t h e r e n u n c i a t i o n of force of " reasonable" worldviews. 
Clearly a r e q u i r e m e n t of pract ical r ea son to which c o m p r e h e n s i v e 
doc t r ines m u s t submit if a n over lapp ing consensus is to b e possible 
can only b e just i f ied by appea l to an epis temic au thor i ty tha t is itself 
i n d e p e n d e n t of wor ldviews . 1 7 

With pract ical r ea son l ibera ted f rom d e p e n d e n c e o n the moral i ty 
of c o m p r e h e n s i v e doc t r ines , t h e i n t e r n a l re la t ion be tween the t r u e 
a n d t h e r easonab le wou ld also b e c o m e publicly accessible. Th is con
nec t i on n e e d r e m a i n o p a q u e only as l ong as t h e just i f icat ion of a 
poli t ical c o n c e p t i o n can only b e g ra sped wi thin t h e con t ex t of a 
par t i cu la r c o m p r e h e n s i v e view. However, this a p p r o a c h is t u r n e d o n 
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its h e a d o n c e t h e pr ior i ty of poli t ical values has to b e just i f ied o n t h e 
basis of a c o n c e p t i o n of pract ical r e a son tha t first d e t e r m i n e s which 
c o m p r e h e n s i v e doc t r ines can c o u n t as r ea sonab le . 

6 Philosophers and Citizens 

T h e r e r e m a i n s an unreso lved t ens ion be tween t h e r easonab leness of 
a poli t ical c o n c e p t i o n accep tab le to all citizens with r ea sonab le com
prehens ive doc t r ines a n d t h e t r u t h t ha t individuals ascribe to this 
c o n c e p t i o n f rom within the i r respect ive c o m p r e h e n s i v e views. O n 
t h e o n e h a n d , t h e validity of t h e poli t ical c o n c e p t i o n ul t imately 
d e p e n d s o n t h e val idi ty-generat ing resources of t h e dif ferent com
prehens ive doc t r ines insofar as they a re r easonab le ; o n t h e o ther , 
r ea sonab le doc t r ines m u s t in t u r n satisfy s t anda rds p re sc r ibed to 
t h e m by pract ical r eason . W h a t makes t h e m reasonab le c a n n o t b e 
def ined by s t anda rds i n t e r n a l to any o n e of t h e m . C a n Rawls g r o u n d 
these cons t ra in ts in pract ical r ea son wi thou t falling back o n t h e 
Kant ian s t a n d p o i n t of A Theory of Justice, o r m u s t h e a b a n d o n the 
l iberal device of t h e division of l abor be tween t h e polit ical a n d t h e 
metaphysical? To b e sure , Rawls also takes t h e cons t ra in ts of "public 
r ea son"—"the gene ra l o n e s of theore t ica l a n d pract ical r e a s o n " — 
in to cons ide ra t ion in Political Liberalism. But they only take effect 
o n c e "justice as fairness" has b e e n accep ted by the citizens; only t h e n 
can they d e t e r m i n e t h e pr ior i ty of t h e r igh t over t h e g o o d (PL 210) 
a n d t h e f o r m of t h e pub l ic use of r ea son (PL 216ff.). 

Bu t if t he r easonab leness of c o m p r e h e n s i v e doc t r ines finds expres
sion in res t r ic t ions t ha t a re n o t self-imposed, wha t shou ld c o u n t as 
r ea sonab le m u s t b e d e t e r m i n e d by a s t a n d a r d of impart ia l i ty t ha t is 
a l ready opera t ive p r io r to t h e e m e r g e n c e of a basic poli t ical agree
m e n t . A Theory of Justice c l a imed validity in t h e n a m e of pract ical 
r eason ; it d id n o t d e p e n d o n aff i rmation by r easonab le c o m p r e h e n 
sive doc t r ines . Over t ime Rawls c a m e to real ize t ha t t h e basic des ign 
of this theory, r a t h e r t h a n its con t en t , failed to give sufficient we igh t 
to t h e "fact of r ea sonab le p lura l i sm" (R 144, n . 21) . Th is is why h e 
n o w p re sen t s t h e essential c o n t e n t of t h e or iginal t h e o r y as a first 
const ruct ive s tep in n e e d of s u p p l e m e n t a t i o n . A fu r the r s tep is sup
p o s e d to l ead f rom t h e academic a r e n a in to t h e poli t ical publ ic 



95 
"Reasonab le" versus " T r u e " 

s p h e r e a n d allow t h e ph i losoph ica l invest igat ion to issue in an actual 
a g r e e m e n t be tween all cit izens o n basic poli t ical ques t ions . T h e 
d is t r ibu t ion of t he b u r d e n s of just i f icat ion be tween t h e two steps is 
ref lec ted in t h e re la t ion be tween t h e r ea sonab le a n d t h e t r u e . T h e 
citizens, n o t t h e ph i losopher , a re to have t h e final word . Whi le Rawls 
does n o t comple te ly shift t he b u r d e n of just i f icat ion o n t o t h e rea
sonab le c o m p r e h e n s i v e doc t r ines , they a re t h e ultimate arbi ters . For 
t h e t h e o r y wou ld violate its own l iberal spirit if it p r e j u d g e d t h e 
poli t ical wil l-formation of t h e citizens by an t ic ipa t ing its results: "stu
d e n t s of ph i l o sophy take p a r t in fo rmula t ing these ideas b u t always 
as citizens a m o n g o t h e r s " (R 175) . 

However, only a t h e o r y t ha t lays down t h e c o m p l e t e des ign of a 
wel l -ordered society for t h e citizens creates t h e d a n g e r of polit ical 
pa te rna l i sm. Rawls does n o t cons ide r tha t a consistently worked-ou t 
p r o c e d u r a l i s m cou ld defuse t h e whole issue of w h e t h e r ph i lo sophy 
u n d e r m i n e s t he poli t ical a u t o n o m y of t h e c i t i zens . 1 8 A t h e o r y tha t 
restricts itself to clarifying t h e impl ica t ions of t he legal inst i tut ionali
za t ion of p r o c e d u r e s of d e m o c r a t i c self-legislation does n o t p r e judge 
t h e results t ha t t h e citizens themselves m u s t first r e a c h wi thin an 
ins t i tu t ional f ramework s h a p e d by these p r o c e d u r e s . O n c e a post-
metaphysica l au thor i ty i n d e p e n d e n t of c o m p r e h e n s i v e doc t r ines is 
r e s to r ed to a pract ical r ea son t ha t is e m b o d i e d in processes r a t h e r 
t h a n in con ten t s , it c a n n o t itself play a pa ternal i s t ic ro le . I favor this 
a p p r o a c h a n d t h e r e is a t least s o m e s u p p o r t for it in Rawls. 

But first let m e b r i n g t o g e t h e r t h e results of t h e discussion thus 
far. Reasonab le poli t ical c o n c e p t i o n s tha t take a c c o u n t of t h e pr ior
ity of poli t ical values, a n d t he reby also def ine which rel igious a n d 
metaphysica l worldviews can c o u n t as r easonab le , m u s t n o t only be 
w o r k e d o u t b u t m u s t also b e accepted f rom an impar t i a l s t andpo in t . 
Th is s t a n d p o i n t t r anscends t h e pa r t i c ipan t ' s perspect ive , occup i ed 
by citizens w h o a re cons t r a ined by the i r respect ive c o m p r e h e n s i v e 
doc t r ines . H e n c e t h e citizens can have t h e last w o r d only w h e n they 
a l ready par t i c ipa te in t h e " formula t ion of these ideas" f rom a m o r e 
comprehens ive , intersubjectively s h a r e d perspect ive , or, wha t 
a m o u n t s to t h e same th ing , f rom t h e m o r a l p o i n t of view. T h e 
recursive universal izat ion test t ha t Rawls reserves for t h e th i rd stage 
of just i f icat ion wou ld ins tead b e c o m e an in tegra l c o m p o n e n t of a 
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process of publ ic de l ibe ra t ion o n p r o p o s e d c o n c e p t i o n s of jus t ice 
capab le of c o m m a n d i n g pub l ic a g r e e m e n t . T h e ra t iona l accept
ability of t h e o u t c o m e — b e it ' just ice as fairness" o r some o t h e r 
c o n c e p t i o n — w o u l d n o t b e es tabl ished by t h e m u t u a l obse rva t ion of 
an established consensus ; ins tead au thor i z ing force wou ld devolve to 
cond i t ions of d iscourse , fo rmal features of discursive processes , 
which c o m p e l par t i c ipan ts to a d o p t t h e s t a n d p o i n t of impar t ia l 
j u d g m e n t . 

We find a similar c o n c e p t i o n in Political Liberalism b u t at a different 
systematic level—that of t h e professional e l abora t ion of a freestand
ing c o n c e p t i o n of jus t ice . T h e p h i l o s o p h e r first projects a pro tanto 
just if icat ion of his c o n c e p t i o n a n d t h e n tests w h e t h e r t h e basic con
cepts of his t h e o r y — s u c h as those of t h e m o r a l p e r s o n , of t h e citizen 
as a m e m b e r of an associat ion of free a n d equa l pe r sons , a n d of 
society as a system of fair c o o p e r a t i o n — c o h e r e with t h e no rma t ive 
b a c k g r o u n d in tu i t ions t ha t a re actually widely s h a r e d in t h e polit ical 
t rad i t ions of a democra t i c society (conceived as a "comple te a n d 
closed social system"). Bo th of these ope ra t ions , (a) t h e cons t ruc t ion 
of a c o n c e p t i o n of jus t ice a n d (b) t h e reflexive tes t ing of its concep 
tual founda t ions , have in te res t ing impl ica t ions for t h e re la t ion be
tween t h e p h i l o s o p h e r a n d t h e citizens. 

(a) A p h i l o s o p h e r w h o , like Rawls, a d h e r e s to t h e pr inc ip les of 
"political const ruct iv ism" commi t s himself to objectivity, t ha t is, h e 
accepts t h e "essentials of t h e objective p o i n t of view" a n d t h e "re
q u i r e m e n t s of objectivity" (PL III, sect ions 5 - 7 ) . T h e s e a re p roce 
du ra l fea tures of pract ical r eason : "it is by t h e r ea sonab le t ha t we 
e n t e r t h e pub l ic wor ld of o t h e r s a n d s t and ready to p r o p o s e , o r 
accept , as t h e case may be , r ea sonab le pr inc ip les to specify fair t e r m s 
of coope ra t i on . T h e s e pr inc ip les issue f rom a p r o c e d u r e of cons t ruc 
t ion tha t expresses t h e pr inc ip les of pract ical r eason . . . ." (PL 114) . 
T h u s t h e p h i l o s o p h e r observes s t anda rds of rat ional i ty t ha t have a 
moral-pract ical c o n t e n t t h o u g h they a re i n d e p e n d e n t of any com
prehens ive doc t r i ne . W h e t h e r these s t anda rds at t h e same t ime im
pose l imita t ions o n t h e c o m p r e h e n s i v e doc t r ines of r ea sonab le 
cit izens d e p e n d s o n h o w o n e u n d e r s t a n d s t h e p h i l o s o p h e r ' s task. 
Somet imes Rawls seems to suggest t ha t his professionally worked-ou t 
p roposa l shou ld have a structuring in f luence o n t h e ci t izens ' world-
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views. At any ra te Rawls expresses t h e h o p e tha t "in fact [ the phi lo
sophical offer] will have t h e capacity to shape those doc t r ines toward 
i t s e l f (R 145, my emphas i s ) . O n this c o n c e p t i o n the p h i l o s o p h e r 
wou ld admin i s t e r an objective p o i n t of view to which t h e citizens 
have to adapt the i r c o m p r e h e n s i v e doc t r ines . This wou ld i n d e e d 
involve only a p r o c e d u r a l p r e j u d g m e n t , n o t a substantive o n e ; b u t 
n o t even this r e a d i n g is fully compa t ib l e with t he egal i tar ian status 
of t h e p h i l o s o p h e r as o n e citizen a m o n g o the r s . 

(b) T h e m e t h o d of reflective equ i l ib r ium accords t h e p h i l o s o p h e r 
a m o r e m o d e s t ro le in any case by re fe r r ing h i m to t he intersubjec
tively s h a r e d b a c k g r o u n d knowledge of a l iberal poli t ical cu l tu re . Of 
course , this knowledge can only serve as a con t ro l o n t h e choice of 
basic theore t ica l concep t s if it has a l ready b e e n s h a p e d by the per
spective of an impar t ia l j u d g m e n t of ques t ions of poli t ical jus t ice . 
O the rwi se t h e p h i l o s o p h e r cou ld l e a rn n o t h i n g f rom t h e citizens 
a n d the i r poli t ical convict ions . If t he m e t h o d of reflective equil ib
r i u m is to ge t off t h e g r o u n d , ph i lo sophy m u s t "find" its own per
spective a l ready o p e r a t i n g in civil society. This is n o t to imply tha t 
ph i lo sophy cou ld rely o n t h e basic consensus w h i c h — a c c o r d i n g to 
t h e p remises—al ready exists in l iberal societies a n d t he reby offers a 
p la t fo rm for t h e pub l ic use of r ea son (as inst i tut ional ized^ e.g., in 
t h e cons t i tu t iona l c o u r t ) . N o t every cu l tu re t ha t calls itself l iberal is 
in fact l iberal . A h e r m e n e u t i c ph i lo sophy tha t l imi ted itself to clari
fying wha t a l ready exists wou ld lose all critical f o r c e . 1 9 Ph i losophy 
shou ld n o t mere ly accep t es tabl ished convict ions b u t m u s t also b e 
able to judge t h e m by t h e s t anda rds of a ra t iona l c o n c e p t i o n of 
jus t ice . O n t h e o t h e r h a n d , it may n o t cons t ruc t such a c o n c e p t i o n 
o u t of whole c lo th a n d h o l d it u p to a society as a n o r m . It m u s t 
avoid equally t h e uncr i t ica l aff i rmation of t h e status q u o a n d the 
a s sumpt ion of a pa ternal i s t ic ro le . It shou ld n e i t h e r simply accep t 
es tabl ished t rad i t ions n o r cons t ruc t a de ta i led des ign for a well-
o r d e r e d society. 

T h e m e t h o d of reflective equ i l ib r ium itself, p rope r ly u n d e r s t o o d , 
shows us a way o u t of t h e d e a d e n d , because it calls for a critical 
a p p r o p r i a t i o n of t radi t ions . Th is succeeds with t rad i t ions tha t can b e 
u n d e r s t o o d as t h e express ion of l e a r n i n g processes . A p r i o r s tand
p o i n t of critical evaluat ion is necessary in o r d e r to identify l e a r n i n g 
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processes as such. Ph i losophy finds such a s t a n d p o i n t in its aspira
t ion to objectivity a n d impartiality. Bu t insofar as it draws o n p roce 
dura l p rope r t i e s of pract ical r eason , it can find confirmation in a 
perspect ive tha t it e n c o u n t e r s in society itself: by t h e m o r a l p o i n t of 
view f rom which m o d e r n societies a re crit icized by the i r own social 
m o v e m e n t s . Ph i losophy adop t s an affirmative s tance only toward t h e 
n e g a t o r y po ten t i a l e m b o d i e d in t he social t endenc i e s to uns t i n t i ng 
self-criticism. 

7 T h e Point o f Liberalism 

If poli t ical jus t ice is conceived in this way, t ha t is, in p r o c e d u r a l 
t e rms , t h e re la t ions be tween the poli t ical a n d t h e m o r a l a n d be tween 
t h e m o r a l a n d t h e ethical a p p e a r in a different l ight. A polit ical 
jus t ice tha t s tands o n its own m o r a l feet n o l o n g e r n e e d s t he s u p p o r t 
of t he t r u t h of re l igious o r metaphysica l c o m p r e h e n s i v e doc t r ines . 
Mora l s t a t ements can satisfy t h e cond i t ions of pos tmetaphys ica l 
t h ink ing n o less t h a n descriptive s ta tements , t h o u g h in a di f ferent 
way. T h a n k s to t h e m o r a l p o i n t of view, which also finds express ion 
in wha t Rawls calls " the p r o c e d u r a l r e q u i r e m e n t s for a publ ic use of 
r e a s o n " a n d "s tandards of r easonab leness , " m o r a l j u d g i n e n t s g a i n 
i n d e p e n d e n c e f rom metaphysica l contexts . Like t h e t r u t h of descr ip
tive s ta tements , t h e Tightness of m o r a l s t a t ements can b e explair ied 
in t e r m s of t h e discursive r e d e m p t i o n of validity claims. (Of course , 
even t o g e t h e r descriptive a n d m o r a l s t a t ements c a n n o t e x h a u s t t h e 
m e a n i n g of metaphysica l t ru ths . ) Since m o r a l j u d g m e n t s a re only 
c o n c e r n e d with ques t ions of jus t ice in genera l , ques t ions of political 
jus t ice m u s t b e specified in t e r m s of t h e m e d i u m of law. This n e e d 
n o t c o n c e r n us fu r the r h e r e . 

Bu t o n c e m o r a l a n d polit ical r e a s o n i n g draw o n a n i n d e p e n d e n t 
source of validity, c o m p r e h e n s i v e doc t r ines take o n a different cog
nitive ro le . T h e y reveal the i r essentially ethical c o n t e n t a n d prov ide 
t h e con t ex t for w h a t Rawls calls t he "substantive c o n t e n t of c o m p r e 
hensive c o n c e p t i o n s of t h e good . " T h e s e "visions of t h e g o o d life" 
f o r m the co re of an individual o r collective se l f -unders tanding. Ethi
cal ques t ions a re ques t ions of identity. T h e y have an existential sig
nif icance ^ n d they d o a d m i t of ra t iona l criticism within cer ta in 
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limits. Ethical discourses obey s t anda rds of h e r m e n e u t i c a l ref lect ion 
o n wha t "is g o o d " for m e o r for us, all th ings cons ide red . Ethical 
r e c o m m e n d a t i o n s claim a k ind of validity dist inct f rom b o t h t r u t h 
a n d m o r a l r ightness . T h e y a re m e a s u r e d by the authent ic i ty of t h e 
se l f -unders tandings of individuals o r collectives t ha t were f o r m e d in 
t he con t ex t of life-histories o r intersubjectively sha r ed t radi t ions . 
Consequent ly , e thical r easons a re c o n t e x t - d e p e n d e n t in a specific 
way—they a re " n o n p u b l i c " in t h e Rawlsian sense. To b e sure , we 
accep t t h e usual b u r d e n s of p r o o f a n d a rgumen ta t ive ob l iga t ions— 
in Rawls's t e rms , "bu rdens of j u d g m e n t " — w i t h every s ta tement . But 
s t rong evaluat ions a re n o t mere ly subject to gene ra l reserva t ions 
c o n c e r n i n g fallibilism. We c a n n o t reasonably expec t e thical d isputes 
over t h e value of c o m p e t i n g lifestyles a n d fo rms of life to l ead to 
any th ing o t h e r t h a n r ea sonab le d i s a g r e e m e n t s . 2 0 By contras t , we 
expec t t ha t m o r a l ques t ions a n d ques t ions of polit ical jus t ice a d m i t 
in p r inc ip le of universally valid answers. 

Kant ian c o n c e p t i o n s claim neut ra l i ty vis-a-vis c o m p r e h e n s i v e doc
t r ines , t ha t is, a " f rees tanding" status in t h e sense of ethical , t h o u g h 
n o t of ph i losophica l , neutrali ty. O u r discussion of t he epis temologi-
cal u n d e r p i n n i n g s of Political Liberalism s h o u l d have m a d e clear t ha t 
Rawls c a n n o t avoid ph i losoph ica l controvers ies ei ther. T h e p r o b l e m 
atic re la t ion be tween t h e r ea sonab le a n d t h e t r u e calls for an 
exp l ana t i on tha t raises ques t ions c o n c e r n i n g Rawls's strategy of 
avoidance . T h e c o n c e p t of pract ical r e a son c a n n o t b e d r a i n e d of 
m o r a l subs tance a n d moral i ty c a n n o t b e r e l ega ted to t h e black b o x 
of c o m p r e h e n s i v e doc t r ines . I c a n n o t see any plausible a l ternat ive to 
t h e s t ra ight forward Kant ian strategy. T h e r e seems to b e n o way 
a r o u n d t h e exp l ana t i on of t he m o r a l p o i n t of view in t e r m s of a 
p r o c e d u r e t h a t claims to b e c o n t e x t - i n d e p e n d e n t . Such a p r o c e d u r e 
is by n o m e a n s free of no rma t ive impl ica t ions , as Rawls correct ly 
emphas izes (R I70ff .) , for it is i n t e r twined with a c o n c e p t of au ton 
omy tha t in tegra tes " reason" a n d "free will;" to that extent it c a n n o t 
b e normat ive ly neu t r a l . An a u t o n o m o u s will is o n e t ha t is g u i d e d by 
pract ical r eason . F r e e d o m in g e n e r a l consists in t h e capacity to 
choose in a c c o r d a n c e with maxims ; b u t a u t o n o m y is t h e self-binding 
of t h e will by max ims we a d o p t o n t h e basis of insight. Because it is 
m e d i a t e d by reason , a u t o n o m y is n o t j u s t o n e value a longs ide o the r s . 
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This expla ins why this no rma t ive c o n t e n t does n o t impa i r t h e neu 
trality of a p r o c e d u r e . A p r o c e d u r e tha t opera t iona l izes t he m o r a l 
p o i n t of view of impar t ia l j u d g m e n t is n e u t r a l with respec t to arbi
t ra ry conste l la t ions of values b u t n o t with respec t to pract ical r ea son 
itself. 

Rawls's cons t ruc t ion of an over lapp ing consensus shifts t h e accen t 
f rom t h e Kant ian c o n c e p t of a u t o n o m y to s o m e t h i n g like ethical-
existential se l f -determinat ion: a p e r s o n is free w h e n h e accepts 
a u t h o r s h i p for his own life. Th is a p p r o a c h also has s o m e t h i n g to 
r e c o m m e n d it. T h e division of l abor be tween t h e polit ical a n d t h e 
metaphysica l draws a t t en t ion to t h e e thical d i m e n s i o n neg lec t ed by 
Kant . Rawls salvages a valuable ins ight of Hege l ' s c r i t ique of K a n t ; 2 1 

m o r a l n o r m s may n o t b e i m p o s e d in an abst ract m a n n e r o n t h e 
life-histories of individual pe r sons , even if these n o r m s appea l to a 
pract ical r ea son all individuals have in c o m m o n o r to a universal 
sense of jus t ice . Mora l c o m m a n d s m u s t b e internally r e l a t ed to t he 
life-plans a n d lifestyles of affected pe r sons in a way they can grasp 
for themselves. 

T h e different weights a c c o r d e d m o r a l f r e e d o m a n d ethical-
existential se l f -determinat ion prov ide an occasion for a final r emark . 
T h e differences in design, if n o t in subs tance , be tween theor ies of 
poli t ical jus t ice reveal differences in t h e unde r ly ing in tu i t ions t ha t 
i n f o r m t h e m . 

Political o r cons t i tu t iona l l iberal ism starts f rom t h e in tu i t ion tha t 
t h e p e r s o n a n d h e r individual way of life m u s t b e p r o t e c t e d frorn t h e 
i n t ru s ion of state power: "political l iberal ism allows . . . t ha t o u r 
poli t ical ins t i tu t ions con ta in sufficient space for wor thy ways of life, 
a n d tha t in this sense o u r poli t ical society is j u s t a n d g o o d " (PL 2*10). 
Consequent ly , t he dis t inct ion be tween t h e private a n d publ ic sphe res 
takes o n f u n d a m e n t a l i m p o r t a n c e . It sets t h e s t anda rds for t h e 
author i ta t ive i n t e rp re t a t i on of f r eedom: t he legally g u a r a n t e e d free
d o m of choice of private legal subjects crea tes t he free space for 
p u r s u i n g a p l an of life i n f o r m e d by o n e ' s own c o n c e p t i o n of t h e 
g o o d . Rights a re liberties, protect ive ba r r i e r s for private au tonomy. At 
t h e h e a r t of this a p p r o a c h lies a c o n c e r n for t h e equa l f r e e d o m of 
every p e r s o n to lead a se l f -determined, a u t h e n t i c life. F r o m this 
perspect ive t he pub l ic a u t o n o m y of citizens w h o par t ic ipa te in t h e 
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prac t ice of poli t ical self-legislation is s u p p o s e d to m a k e possible t h e 
pe r sona l se l f -determinat ion of private pe r sons . Whi le it may also 
have a n intr insic value for m a n y p e o p l e , pub l ic a u t o n o m y appea r s 
in t he first ins tance as a m e a n s for real iz ing private au tonomy. 

( ^ K a r r t i a r i R e p u b l i c a n i s m as I u n d e r s t a n d it, starts f rom a different 
in tu i t ion . N o b o d y can b e free at t h e e x p e n s e of anybody else's 
f r eedom. Because persons^aFe ind iv idua ted only by way of socializa
t ion, t h e f r e e d o m of qne^ncl iv idual c a n n o t b e t ied to t h e f r eedom 
of eve ryone else in a pure ly negat ive way, t h r o u g h rec iproca l restric-
t ions. Rather , co r r ec t res t r ic t ions are_the_rejult^of a process of self-
legislat ion c o n d u c t e d jointly. In an associat ion of free a n d equa l 
pe r sons , all m e m b e r s m u s t b e able to u n d e r s t a n d themselves as j o i n t 
a u t h o r s of laws to which they feel themselves b o u n d individually as 
addressees . H e n c e t h e publ ic use of reason , legally ins t i tu t ional ized 
in t h e d e m o c r a t i c process , provides t h e key for g u a r a n t e e i n g equa l 
f r eedoms . 

O r ^ e j m ^ ^ u s t bej embprliejian^tJie jpaedium of coer-
Qye_and positive law, t h e f r e e d o m of t h e m o r a l p e r s o n splits i n to t he 

' < \ P ^ ^ ^ H J £ S 9 J E Y JP1* , c 9 " ¥ S J s ^ Q r j ^ a n d the^jprivate a u t o n o m y of ad
dressees of t h e lawy in such a way t ha t they reciprocal ly p r e s u p p o s e 
o n e ano the r . Th i s c o m p l e m e n t a r y re la t ionsh ip be tween t h e publ ic 
a n d t h e private does n o t refer to any th ing given o r na tu r a l b u t is 
conceptua l ly g e n e r a t e d by t h e very s t ruc tu re of %he legal m e d i u m . 
H e n c e it is left to t h e d e m o c r a t i c process cont inual ly to def ine a n d 
redef ine t h e p reca r ious b o u n d a r i e s be tween the private a n d t h e 
pub l ic so as to secure equa l f r eedoms for all citizens in t h e f o r m of 
b o t h private a n d pub l ic a u t o n o m y . 2 2 
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As even t h e n a m e of t h e U n i t e d Na t ions reveals, wor ld society today 
is c o m p o s e d politically of nat ion-states . T h e historical type of state 
t ha t e m e r g e d f rom t h e F r e n c h a n d A m e r i c a n revolut ions has 
achieved global d o m i n a n c e . Th is fact is by n o m e a n s trivial. 

T h e classical nat ion-states in N o r t h e r n a n d Wes te rn E u r o p e 
evolved wi thin t he b o u n d a r i e s of exist ing ter r i tor ia l states. T h e y were 
p a r t of t h e E u r o p e a n state system which a l ready took o n a recogniz
able s h a p e with t h e Peace of Westphal ia of 1648. By contras t , t h e 
"bela ted" n a t i o n s — b e g i n n i n g with Italy a n d Germany—fol lowed a 
different course , o n e which was also typical for t h e fo rma t ion of 
nat ion-states in Cen t ra l a n d Eas te rn E u r o p e ; h e r e t h e fo rma t ion of 
t h e state followed t h e trail b lazed by an an t ic ipa to ry na t iona l con
sciousness d i s semina ted by p r o p a g a n d a . T h e difference be tween 
these two pa th s (from state to n a t i o n vs. f rom n a t i o n to state) is 
ref lected in t h e b a c k g r o u n d s of t he actors w h o f o r m e d the v a n g u a r d 
of n a t i o n a n d state bu i lders . A long the first pa th , these were lawyers, 
d ip lomats , a n d mil i tary officers w h o b e l o n g e d to t h e king 's admin 
istrative staff a n d t o g e t h e r c o n s t r u c t e d a "rat ional state bu reauc racy" 
(in Max Weber ' s sense) ; a long t h e second , they were writers a n d 
his tor ians , a n d scholars a n d intel lectuals in genera l , w h o laid t he 
g r o u n d w o r k for Cavour ' s a n d Bismarck 's s u b s e q u e n t d ip lomat ic a n d 
mil i tary unif icat ion of t he state by p r o p a g a t i n g t h e m o r e o r less 
imag ina ry uni ty of t h e "cultural na t ion . " After t h e S e c o n d World 
War, a t h i rd g e n e r a t i o n of very different nat ion-states e m e r g e d f rom 
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t h e process of deco lon iza t ion , pr imar i ly in Africa a n d Asia. Of ten 
these states, wh ich were f o u n d e d wi thin t h e front iers es tabl ished by 
t h e f o r m e r colonia l reg imes , a c q u i r e d sovereignty before t h e im
p o r t e d fo rms of state o rgan iza t ion cou ld take r o o t in a na t iona l 
ident i ty t ha t t r a n s c e n d e d tr ibal differences. In these cases, artificial 
states h a d to b e first "filled" by na t i ons t ha t coalesced only later. 
Finally, with t he collapse of t h e Soviet E m p i r e , t he t r e n d toward the 
f o r m a t i o n of i n d e p e n d e n t nat ion-states in Eas te rn a n d S o u t h e r n 
E u r o p e has followed t h e p a t h of m o r e o r less violent secessions; in 
t h e socially a n d economica l ly p reca r ious s i tuat ion in which these 
coun t r i e s f o u n d themselves, t h e o ld e t h n o n a t i o n a l s logans h a d the 
power to mobi l ize d i s t r augh t p o p u l a t i o n s for i n d e p e n d e n c e . 

T h u s today the nat ion-s ta te has definitively s u p e r s e d e d o lde r po 
litical f o rma t ions . 1 To b e sure , t h e classical city-states also h a d suc
cessors in m o d e r n E u r o p e , for a cer ta in pe r iod , in t h e cities of 
N o r t h e r n Italy a n d — i n t h e t e r r i to ry of t h e o ld Lo tha r ing i a (Lor
r a i n e ) — i n t h e bel t of cities o u t of which Switzerland a n d the Ne th 
e r l ands e m e r g e d . T h e s t ruc tures of t h e o ld e m p i r e s also r e e m e r g e d , 
first in t he f o r m of t h e Holy R o m a n E m p i r e a n d la ter in t h e mult i -
nat ion-states of t h e Russian, O t t o m a n , a n d Aus t ro -Hunga r i an Em
pires . But in t h e m e a n t i m e t h e nat ion-s ta te has d isp laced these 
r e m n a n t s of p r e m o d e r n states. We a re at p r e s e n t witnessing the 
f u n d a m e n t a l t r ans fo rma t ion of Ch ina , t h e last of t h e o ld empi res . 

H e g e l took the view tha t every historical f o rma t ion is c o n d e m n e d 
to dec l ine o n c e it has r e a c h e d maturity. O n e n e e d n o t accep t Hege l ' s 
ph i lo sophy of h i s tory to r ecogn ize tha t t h e t r i u m p h a l p rocess ion of 
t h e nat ion-s ta te also has an i ronical , obverse side. T h e nat ion-s ta te 
at o n e t ime r e p r e s e n t e d a c o g e n t r e sponse to t h e his tor ical chal
l enge to find a funct ional equiva len t for t he early m o d e r n f o r m of 
social in teg ra t ion which was in t h e process of d is in tegra t ing . Today 
we are conf ron t ing an ana logous cha l l enge . T h e global izat ion of 
c o m m e r c e a n d c o m m u n i c a t i o n , of e c o n o m i c p r o d u c t i o n a n d 
finance, of t h e sp read of t echno logy a n d weapons , a n d above &11 of 
ecological a n d mil i tary risks, poses p r o b l e m s tha t can n o l onge r b e 
solved wi thin t h e f ramework of nat ion-states o r by t he t rad i t ional 
m e t h o d of a g r e e m e n t s be tween sovereign states. If c u r r e n t t r e n d s 
c o n t i n u e , t h e progressive u n d e r m i n i n g of na t iona l sovereignty will 
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necessi ta te t h e f o u n d i n g a n d expans ion of polit ical inst i tut ions o n 
t h e sup rana t iona l level, a process whose b e g i n n i n g s can already b e 
observed . In E u r o p e , N o r t h Amer ica , a n d Asia, new fo rms of organi 
zat ion for c o n t i n e n t a l " regimes" a re gradual ly e m e r g i n g above the 
level of t h e state, r eg imes which cou ld o n e day prov ide t h e requis i te 
in f ras t ruc ture for t h e cur ren t ly r a t h e r inefficient U n i t e d Nat ions . 

Th is u n p r e c e d e n t e d increase in abs t rac t ion is mere ly t h e con t inu
a t ion of a process t h e first major e x a m p l e of which is t h e in t eg ra t ion 
achieved by t h e nat ion-s ta te . H e n c e I t h ink tha t we can take o u r 
o r i en t a t i on o n t h e p reca r ious p a t h toward pos tna t iona l societies 
f rom t h e very historical m o d e l we a re o n t h e p o i n t of supersed ing . 
First I wou ld like to review t h e a c c o m p l i s h m e n t s of t he nat ion-s ta te 
by clarifying t h e concep t s "state" a n d "na t ion" (I) a n d exp la in ing t h e 
two p r o b l e m s to which t h e nat ion-s ta te p rov ided a so lu t ion (II) . 
T h e n I will e x a m i n e t h e po ten t i a l for conflict bui l t i n to this f o r m of 
na t iona l state, name ly t h e t ens ion be tween r epub l i can i sm a n d na
t ional ism (III) . Finally, I wou ld like to dea l with two c u r r e n t chal
lenges t ha t o v e r b u r d e n t h e nat ion-s ta te ' s capacity for ac t ion: t h e 
dif ferent ia t ion of society a long mul t i cu l tu ra l l ines (IV) a n d t h e p roc
esses of global izat ion tha t a re u n d e r m i n i n g b o t h t h e i n t e rna l (V) 
a n d t h e ex t e rna l (VI) sovereignty of t h e exist ing nat ion-states . 

I "State" and "Nation" 

T h e "state" o n t h e m o d e r n c o n c e p t i o n is a legally de f ined t e r m 
which refers, at t he level of subs tance , to a state power t ha t possesses 
b o t h i n t e r n a l a n d ex t e rna l sovereignty, a t t h e spatial level over a 
clearly de l imi ted t e r r a in ( the state te r r i tory) a n d at t h e social level 
over t h e totality of m e m b e r s ( the body of citizens o r t h e p e o p l e ) . 
State power const i tu tes itself in t h e fo rms of positive law, a n d the 
p e o p l e is t he b e a r e r of t he legal o r d e r whose ju r i sd ic t ion is res t r ic ted 
to t he state terr i tory. In polit ical usage , t h e concep t s "na t ion" a n d 
"peop le" have t h e same ex tens ion . But in add i t ion to its legal defini
t ion, t h e t e r m "na t ion" has t he c o n n o t a t i o n of a polit ical c o m m u n i t y 
s h a p e d by c o m m o n descent , o r a t least by a c o m m o n l anguage , 
cu l tu re , a n d history. A p e o p l e b e c o m e s a "na t ion" in this historical 
sense only in t he c o n c r e t e f o r m of a par t i cu la r fo rm of life. T h e two 
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c o m p o n e n t s , wh ich a re yoked t o g e t h e r in such concep t s as "nat ion-
s ta te" a n d "nat ion of citizens," can b e t raced back to two far-from-
paral le l processes of historical d e v e l o p m e n t — t h e fo rma t ion of states 
o n t h e o n e h a n d (1) , a n d of na t ions o n t h e o t h e r (2) . 

(1) T h e historical success of t h e nat ion-s ta te is d u e in large p a r t 
to t h e advantages of t h e m o d e r n state a p p a r a t u s as such. Evidently, 
t he ter r i tor ia l state, with its m o n o p o l y o n t h e legi t imate use of 
v io lence a n d its d i f ferent ia ted adminis t ra t ive appa ra tu s financed by 
taxat ion, was be t t e r able to c o p e with t he funct ional imperat ives of 
social, cul tura l , and , above all, e c o n o m i c m o d e r n i z a t i o n t h a n were 
o lde r polit ical fo rmat ions . For o u r p u r p o s e s it will suffice to recall 
t h e ideal-typical m o d e l w o r k e d o u t by M a r x a n d Weber. 

(a) T h e executive b r a n c h of t he state which b e c a m e d e t a c h e d 
f rom the royal h o u s e h o l d consis ted of a functionally special ized 
bu reauc ra t i c o rgan iza t ion which was r u n by legally t r a ined officials 
a n d which cou ld draw o n t h e reserve force of a s t and ing army, t h e 
pol ice , a n d the p e n a l system. T h e impos i t ion of "civil p e a c e " (Land-
friederi) was t he necessary p r e c o n d i t i o n for m o n o p o l i z i n g t he se le
gi t imate m e a n s of v iolence. A state is sovereign only if it c an b o t h 
m a i n t a i n law a n d o r d e r in te rna l ly a n d p r o t e c t its b o r d e r s against 
ex t e rna l threa ts . It m u s t be capable of prevai l ing over all c o m p e t i n g 
powers wi th in its b o r d e r s a n d of asser t ing itself in t h e i n t e r n a t i o n a l 
a r e n a as a c o m p e t i t o r with equa l s tand ing . T h e status of a subject of 
i n t e r n a t i o n a l law is c o n t i n g e n t u p o n achieving i n t e r n a t i o n a l recog
n i t ion as an "equal" a n d " i n d e p e n d e n t " m e m b e r of t h e system of 
states. I n t e r n a l sovereignty p r e supposes t h e ability to m a i n t a i n law 
a n d order , ex t e rna l sovereignty t h e ability to assert oneself in t h e 
"anarchis t ic" compe t i t i on for power a m o n g states. 

(b) Even m o r e i m p o r t a n t for t h e m o d e r n i z a t i o n process is t h e 
separa t ion of t he state f rom "civil society" (in Hege l ' s sense of "bur-
gerliche Gesellschaft"); h e n c e t h e funct ional specification of t h e state 
appa ra tus . T h e m o d e r n state is b o t h an adminis t ra t ive a n d a tax-
based state, which m e a n s tha t it limits itself to essentially adminis t ra
tive tasks. I t leaves t h e p roduc t ive tasks, wh ich were former ly 
accompl i shed within the framework of poli t ical power, to a m a r k e t 
e c o n o m y di f ferent ia ted f rom t h e state. To this ex ten t , it secures t he 
"genera l cond i t ions of p roduc t ion" ; h e n c e t h e legal f ramework a n d 
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in f ras t ruc ture t ha t a re necessary for capitalistic c o m m o d i t y ex
c h a n g e a n d for t h e c o r r e s p o n d i n g o rgan iza t ion of t h e l abor force. 
T h e f inancial n e e d s of t h e state a re m e t by a privately g e n e r a t e d tax 
i n c o m e . T h e pr ice t h e adminis t ra t ive system pays for t h e benefi ts of 
this funct ional special izat ion is its d e p e n d e n c e o n t h e p e r f o r m a n c e 
of a n e c o n o m y r egu l a t ed by marke t s . A l t h o u g h marke t s can b e 
es tabl ished a n d r egu l a t ed by poli t ical m e a n s , they obey a logic of 
the i r own tha t escapes state con t ro l . 

T h e dif ferent ia t ion of t h e state f rom the e c o n o m y is ref lected in 
t he di f ferent ia t ion be tween publ ic a n d private law. Insofar as t h e 
m o d e r n state m a k e s use of positive law as a m e a n s of o rgan iza t ion 
a n d i m p l e m e n t a t i o n , it b inds itself to a m e d i u m tha t instant ia tes , 
t h r o u g h t h e c o n c e p t of law a n d t h e derivative concep t s of subjective 
r igh t a n d of t h e legal p e r s o n (as t h e b e a r e r of r igh ts ) , a n e w pr inci
ple m a d e explici t by H o b b e s : wi thin an o r d e r of m o d e r n law tha t is 
set free f rom i m m e d i a t e m o r a l expec ta t ions ( t h o u g h only in cer ta in 
respec ts ) , t h e cit izens a re p e r m i t t e d to d o any th ing tha t is n o t p ro 
h ib i ted . Regardless of w h e t h e r state power has a l ready b e e n domes 
t icated by t h e r u l e of law a n d t h e c rown has b e c o m e "subject to t h e 
law," t h e state c a n n o t m a k e use of t h e m e d i u m of law wi thou t o rgan
izing social i n t e rcour se in t h e separa te s p h e r e of civil society in such 
a way t ha t pr ivate p e r s o n s enjoy—at first unequa l ly d i s t r ibu ted—in
dividual l ibert ies. Wi th t h e separa t ion of private f rom publ ic law, t h e 
individual citizen, in h e r ro le as "subject" ("Untertan" in Kant ' s ter
mino logy) , first acqui res at least a co re of private a u t o n o m y . 2 

(2) Today we all live in na t iona l societies t ha t owe the i r uni ty to 
an o rgan iza t ion of this type. Of course , such states existed l ong 
before t h e r e were "na t ions" in t h e m o d e r n sense. State a n d n a t i o n 
have fused in to t he nat ion-s ta te only since t h e revolut ions of t he late 
e i g h t e e n t h century . Before I e x a m i n e t h e specific n a t u r e of this 
c o n n e c t i o n I wou ld like to review, in a br ief digression o n concep tua l 
history, t he genesis of t h e m o d e r n consciousness t ha t unde r l i e s t h e 
i n t e rp r e t a t i on of t h e cit izen body as a n a t i o n in s o m e t h i n g o t h e r 
t h a n a mere ly legal sense. 

In t h e classical R o m a n usage , "na t io" like "gens" funct ions as a 
con t ras t ing c o n c e p t to "civitas." Na t ions were originally c o m m u n i t i e s 
of s h a r e d descen t which were in t eg ra t ed geographica l ly t h r o u g h 
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se t t l ements a n d n e i g h b o r h o o d s a n d cultural ly t h r o u g h the i r com
m o n l anguage , cus toms, a n d t radi t ions; b u t they were n o t yet inte
g ra t ed politically t h r o u g h t h e o rgan iza t iona l f o r m of a state. Th is 
r o o t m e a n i n g pers is ted t h r o u g h t h e Midd le Ages in to early m o d e r n 
t imes whe ne ve r "nat io" a n d "l ingua" were t r ea t ed as equivalent . 
T h u s , for e x a m p l e , s tuden t s at medieval universi t ies were divided 
in to "na t iones" acco rd ing to the i r c o u n t r y of or ig in . In a n e r a of 
increas ing geograph ica l mobility, t h e c o n c e p t se rved pr imar i ly as a 
m e a n s of i n t e r n a l di f ferent ia t ion of o rde r s of knights , of universit ies, 
monas te r i e s , ecclesiastical counci ls , m e r c h a n t se t t lements , etc. T h u s 
it h a p p e n e d tha t a na t iona l or ig in ascribed by others was f rom t h e very 
b e g i n n i n g l inked in a consp icuous way with t h e negat ive demarca 
t ion of fore igners f rom o n e ' s own p e o p l e . 3 

A r o u n d this t ime , t h e t e r m "na t ion" acqu i r ed a m e a n i n g o p p o s e d 
to t h e nonpol i t i ca l usage in a different contex t . T h e feudal system 
of t he o ld G e r m a n E m p i r e h a d b e e n s u p e r s e d e d by corpora t ive 
states (Standestaaten) ba sed o n cont rac t s in which the k ing o r em
peror , whose power d e p e n d e d o n taxes a n d mil i tary suppor t , 
g r a n t e d t h e nobility, t h e C h u r c h , a n d t h e towns cer ta in privileges, 
a n d therewi th l imi ted par t i c ipa t ion in t h e exercise of poli t ical power. 
T h e s e r u l i n g estates, wh ich m e t in "par l i aments" o r "diej:s," r ep re 
sen t ed t he c o u n t r y o r " the n a t i o n " vis-a-vis t h e cour t . As t he "na t ion ," 
t h e aristocracy acqu i r ed a poli t ical exis tence tha t was still d e n i e d t h e 
"peop le" as t h e mass of t h e subjects. Th i s expla ins t h e revo lu t ionary 
impl ica t ions of t he s logan "the King in Pa r l i amen t " in E n g l a n d and , 
especially, of t h e ident i f icat ion of t he "Thi rd Esta te" with t h e "na
t ion" in F rance . 

T h e d e m o c r a t i c t r ans fo rma t ion of t h e Adelsnation, t h e n a t i o n of 
t he nobility, in to a Volksnation, t he n a t i o n of t h e p e o p l e , wh ich has 
b e e n in p rogress since t h e late e i g h t e e n t h century , p r e supposes a 
d e e p t r ans fo rma t ion in consciousness insp i red by intel lectuals , a 
t r ans fo rma t ion first a ccompl i shed by the u r b a n , a n d above all for
mally educa t ed , m i d d l e classes before it f o u n d a r e s o n a n c e in t h e 
wider p o p u l a t i o n a n d gradual ly b r o u g h t a b o u t a poli t ical mobil iza
t ion of t h e masses. P o p u l a r na t i ona l consciousness crystallized in to 
t h e " imagined c o m m u n i t i e s " (Benedic t A n d e r s o n ) p r o p a g a t e d in 
na t iona l histories, which b e c a m e the catalysts of a new f o r m of 



Il l 
The European Nation-State 

collective self-identification: "Thus na t i ons arose in t h e final decades 
of t h e e i g h t e e n t h c e n t u r y a n d in t h e course of t h e n i n e t e e n t h cen
tu ry . . .: conce ived by a small n u m b e r of scholars , publicists, a n d 
poets—Volksnationen in c o n c e p t b u t far f rom it in reality." 4 To the 
e x t e n t t ha t this idea took roo t , however, it b e c a m e a p p a r e n t that , 
with its t r ans fo rma t ion f rom t h e c o n c e p t of a n aris tocrat ic na t i on 
in to t ha t of a n a t i o n of t h e p e o p l e , t h e poli t ical c o n c e p t h a d inhe r 
i ted t h e power to g e n e r a t e s tereotypes f rom t h e older, prepol i t ica l 
c o n c e p t of t h e n a t i o n as an i n d e x of descen t a n d or igin . T h e positive 
se l f -unders tanding of o n e ' s own n a t i o n n o w b e c a m e an efficient 
m e c h a n i s m for r e p u d i a t i n g every th ing r e g a r d e d as fore ign, for de
valuing o t h e r na t ions , a n d for exc lud ing na t iona l , e thn ic , a n d relig
ious minor i t ies , especially t h e Jews. In E u r o p e na t iona l i sm b e c a m e 
allied with ant isemit ism, with disastrous consequences . 

II The N e w Form of Social Integration 

i n t e r p r e t e d in l ight of the i r results , t h e c o m p l e x a n d l o n g - r u n n i n g 
processes of t he " invent ion of t h e n a t i o n " (Schulze) p layed t h e ro le 
of a catalyst in t h e t r ans fo rma t ion of t h e early m o d e r n state i n to a 
d e m o c r a t i c r epub l i c . P o p u l a r na t iona l self-consciousness p rov ided 
t h e cu l tura l b a c k g r o u n d against wh ich "subjects" cou ld b e c o m e po
litically active "citizens." Be long ing to t h e "na t ion" m a d e possible for 
t h e first t ime a re la t ion of solidarity be tween pe r sons w h o h a d p re 
viously b e e n s t rangers to o n e ano the r . T h u s t h e a c h i e v e m e n t of t h e 
nat ion-s ta te consis ted in solving two p r o b l e m s at o n ce : it m a d e pos
sible a new mode of legitimation ba sed o n a new, m o r e abst ract f o r m 
of social integration. 

Briefly s tated, t h e leg i t imat ion p r o b l e m resu l ted f rom the fact t ha t 
t h e p lura l i sm of worldviews tha t followed t h e schism of t h e rel igious 
confessions gradual ly s t r ipped poli t ical au thor i ty of its rel igious 
g r o u n d i n g in "divine r ight ." T h e secular ized state n o w h a d to derive 
its leg i t imat ion f rom different sources . T h e s e c o n d p r o b l e m , tha t of 
social in t eg ra t ion , was c o n n e c t e d , simplifying o n c e again , with ur
ban iza t ion a n d e c o n o m i c m o d e r n i z a t i o n , with t h e increas ing scope 
a n d acce le ra t ion of t h e c i rcula t ion of p e o p l e , goods , a n d news. 
Popu la t i ons b e c a m e u n m o o r e d f rom t h e corpora t ive social ties of 
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early m o d e r n societies, t he reby b e c o m i n g a t t h e same t ime b o t h 
geographica l ly mobi l ized a n d isolated. T h e nat ion-s ta te r e s p o n d e d 
to b o t h of these cha l lenges by politically mobi l iz ing its citizens. For 
t h e e m e r g i n g na t iona l ident i ty m a d e it possible to c o m b i n e a m o r e 
abst ract f o r m of social i n t eg ra t ion with new s t ruc tures of polit ical 
decis ion mak ing . Democra t i c par t ic ipa t ion , as it slowly b e c a m e es
tabl ished, g e n e r a t e d a n e w level of legally m e d i a t e d solidarity via t h e 
status of c i t izenship while p rov id ing t h e state with a secular source 
of legitimation. Of course , t h e r e was n o m o d e r n state tha t h a d n o t 
def ined its social b o u n d a r i e s in t e r m s of c i t izenship r ights . But be 
long ing to a par t i cu la r state at first m e a n t n o t h i n g m o r e t h a n b e i n g 
subject to a state power. On ly with t he t rans i t ion to t h e d e m o c r a t i c 
state was this ascriptive, o rganiza t iona l m e m b e r s h i p t r ans fo rmed 
in to an acqu i r ed m e m b e r s h i p — b a s e d o n (at least implicit) con
sen t—of citizens w h o were e x p e c t e d to par t ic ipa te actively in t h e 
exercise of polit ical power. However, we m u s t dis t inguish be tween 
the legal-political a n d the p rope r ly cul tura l aspects of t h e n e w m e a n 
ing tha t m e m b e r s h i p a c q u i r e d with t he shift f rom t h e status of a 
subject to t ha t of a citizen. 

As we have seen, t h e two def in ing character is t ics of t h e m o d e r n 
state were t he sovereignty of state power e m b o d i e d in t h e p r i n c e a n d 
t h e different ia t ion of t he state f rom society t h r o u g h which a co re of 
individual l ibert ies was c o n f e r r e d (in a paternal is t ic m a n n e r ) o n t h e 
pr ivate citizens. Wi th t h e shift f rom royal to p o p u l a r sovereignty, t h e 
r ights of subjects were t r ans fo rmed in to h u m a n r ights a n d civil 
r ights , t ha t is, in to basic l iberal a n d polit ical r ights of citizens. Viewed 
as ideal types, they g u a r a n t e e d poli t ical as well as private au tonomy, 
a n d in p r inc ip le , even equa l polit ical a u t o n o m y for everyone . T h e 
d e m o c r a t i c cons t i tu t iona l state is, ideally speaking, a vo lun ta ry po 
litical o r d e r es tabl ished by the p e o p l e themselves a n d leg i t imated by 
the i r free will-formation. Acco rd ing to Rousseau a n d Kant , t h e ad
dressees of t h e law shou ld b e able to conceive of themselves at t h e 
same t ime as its au tho r s . 

But such a legal-political t r ans fo rma t ion wou ld have lacked driv
ing force, a n d formally es tabl ished republ ics wou ld have l acked 
staying power, if a n a t i o n of m o r e o r less self-conscious citizens h a d 
n o t e m e r g e d f rom a p e o p l e de f ined by its subject ion to state power. 
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This poli t ical mobi l iza t ion cal led for an idea tha t was vivid a n d 
powerful e n o u g h to shape p e o p l e ' s convict ions a n d a p p e a l e d m o r e 
strongly to the i r hea r t s a n d m i n d s t h a n t h e d r y ideas of p o p u l a r 
sovereignty a n d h u m a n r ights . Th is gap was filled by t h e m o d e r n 
idea of t h e na t i on , wh ich first insp i red in t h e inhab i t an t s of state 
ter r i tor ies an awareness of t h e new, legally a n d politically m e d i a t e d 
fo rm of communi ty . Only a na t iona l consciousness , crystall ized 
a r o u n d t h e n o t i o n of a c o m m o n ancestry, l anguage , a n d history, 
only t h e consciousness of b e l o n g i n g to "the s a m e " p e o p l e , makes 
subjects i n to citizens of a single polit ical c o m m u n i t y — i n t o m e m b e r s 
w h o can feel respons ib le for one another. T h e n a t i o n o r t he Volksgeist, 
t he u n i q u e spirit of t h e p e o p l e — t h e first t ruly modern f o r m of col
lective iden t i ty—provided t h e cul tura l basis for t h e cons t i tu t ional 
state. As desc r ibed by his tor ians , this t h o r o u g h l y artificial fusion of 
o lde r loyalties in to a new na t iona l consciousness , which was also 
s tee red by bu reauc ra t i c imperat ives , is a long , d rawn-out process . 

This leads to a d o u b l e c o d i n g of ci t izenship, with t he resul t t ha t 
t he legal status de f ined in t e r m s of civil r ights also implies m e m b e r 
ship in a cultural ly de f ined communi ty . W i t h o u t this cul tura l inter
p r e t a t i o n of poli t ical m e m b e r s h i p r ights , t he nat ion-sta te in its 
e m e r g e n t p h a s e wou ld scarcely have h a d sufficient s t r eng th to estab
lish a new, m o r e abst ract level of social i n t eg ra t ion t h r o u g h the legal 
i m p l e m e n t a t i o n of democra t i c c i t izenship. T h e c o u n t e r e x a m p l e of 
t h e U n i t e d States does d e m o n s t r a t e tha t t h e nat ion-s ta te can assume 
a n d m a i n t a i n a r epub l i c an fo rm even wi thou t t he s u p p o r t of such a 
cultural ly h o m o g e n e o u s p o p u l a t i o n . However, in this case a civil 
re l ig ion r o o t e d in t he majority cu l tu re t ook t h e p lace of na t iona l i sm. 

T h u s far I have focused exclusively o n the achievements of t h e 
nat ion-s ta te . But t he c o n n e c t i o n be tween r epub l i can i sm a n d na t ion
alism also e n g e n d e r s d a n g e r o u s ambivalences. Wi th t h e rise of t h e 
nat ion-s ta te , t h e m e a n i n g of state sovereignty also changes , as we 
have seen. This n o t only has an i m p a c t o n t he shift f rom royal to 
p o p u l a r sovereignty; it also changes t h e p e r c e p t i o n of ex t e rna l sov
ereignty. T h e idea of t h e n a t i o n is inextr icably b o u n d u p with t h e 
Machiavel l ian will to self-assertion by which t h e c o n d u c t of sovereign 
states in t h e a r e n a of t h e "great powers" h a d b e e n g u i d e d f rom t h e 
b e g i n n i n g . Now t h e strategic self-assertion of t h e m o d e r n state 
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against ex t e rna l e n e m i e s is t r a n s f o r m e d in to t h e existential self-
asser t ion of " the na t ion . " Wi th this a t h i rd c o n c e p t of " f reedom" is 
i n t r o d u c e d . T h e collective c o n c e p t of na t iona l f r e e d o m c o m p e t e s 
with t he two individualistic concep t s of f r eedom, tha t of t h e private 
l ibert ies of m e m b e r s of civil society a n d tha t of t h e polit ical au ton 
omy of citizens. M o r e i m p o r t a n t is t h e ques t ion of how t h e f r e e d o m 
of t h e n a t i o n is to b e cons t rued : w h e t h e r o n an analogy with t h e 
l iberty of private pe r sons w h o different iate themselves f rom, a n d 
c o m p e t e with, o n e ano the r , o r o n t h e m o d e l of t he coopera t ive 
self-legislation of a u t o n o m o u s citizens. 

T h e m o d e l of pub l ic a u t o n o m y takes p r e c e d e n c e if t he n a t i o n is 
pr imar i ly conceived as a legally cons t i tu ted entity, t ha t is, as a n a t i o n 
of citizens. T h e s e citizens may i n d e e d b e pa t r io ts w h o u n d e r s t a n d 
a n d u p h o l d the i r cons t i tu t ion as a n a c h i e v e m e n t in t h e c o n t e x t of 
t he h is tory of the i r count ry . But they c o n s t r u e t he f r e e d o m of t he 
na t ion—fol lowing Kant-—in cosmopo l i t an t e rms , namely, as t he 
au thor i za t ion a n d obl iga t ion to e n t e r i n to coopera t ive a g r e e m e n t s 
o r to establish a ba l ance of in teres ts with o t h e r na t ions wi th in t h e 
f ramework of a peaceful f edera t ion (Volkerbund). T h e natural is t ic 
c o n c e p t i o n of t he n a t i o n as a prepol i t ica l entity, by contras t , suggests 
a different i n t e rp re t a t ion , a cco rd ing to which t h e f r e e d o m of t he 
n a t i o n consists essentially in its ability to assert its i n d e p e n d e n c e by 
mil i tary m e a n s if necessary. Like private p e r s o n s in t h e marke t , 
peop le s p u r s u e the i r respect ive in teres ts in t he free-for-all of inter
na t iona l power politics. T h e t rad i t iona l image of ex t e rna l sover
eignty is d ressed u p in na t iona l colors a n d in this guise awakens new 
energ ies . 

I l l The Tension between Nationalism and Republicanism 

In cont ras t to t h e r epub l i can f r eedoms of individuals , t h e inde
p e n d e n c e of o n e ' s na t ion , which m u s t if necessary b e d e f e n d e d with 
t h e "b lood of its sons," des ignates t he p lace w h e r e t he secular ized 
state p rese rves a r e s idue of n o n s e c u l a r t r a n s c e n d e n c e . In t imes of 
war t h e nat ion-s ta te imposes o n its cit izens t he duty to risk the i r lives 
for t he collective. Since t h e F r e n c h Revolut ion, gene ra l consc r ip t ion 
has g o n e hand - in -hand with civil r ights ; t he will ingness to fight a n d 
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die for o n e ' s c o u n t r y is s u p p o s e d to express b o t h na t iona l conscious
ness a n d r epub l i c an vi r tue . T h u s t he inscr ip t ions of F r e n c h na t iona l 
h is tory reflect a d o u b l e memory- t r ace : poli t ical mi les tones in t h e 
fight for r epub l i can f r e e d o m a re u n i t e d with t h e death-symbol ism of 
memor i a l s for soldiers kil led in ac t ion. 

T h e n a t i o n is Janus-faced. W h e r e a s t h e vo lun ta ry n a t i o n of citizens 
is t h e source of d e m o c r a t i c legi t imat ion, it is t he i n h e r i t e d o r as
c r ibed n a t i o n f o u n d e d o n e thn i c m e m b e r s h i p (diegeborene Nation der 
Volksgenossen) t ha t secures social in tegra t ion . Staatsbilrger o r citizens 
cons t i tu te themselves as a polit ical associat ion of free a n d equa l 
pe r sons by the i r own initiative; Volksgenossen o r na t iona l s a l ready find 
themselves in a c o m m u n i t y s h a p e d by a s h a r e d l anguage a n d history. 
T h e tens ion be tween t h e universal ism of an egal i tar ian legal com
mun i ty a n d t h e par t icu la r i sm of a c o m m u n i t y u n i t e d by historical 
dest iny is bui l t i n to t h e very c o n c e p t of t h e na t iona l state. 

This ambiva lence r e m a i n s ha rmless as l o n g as a cosmopo l i t an 
u n d e r s t a n d i n g of t h e n a t i o n of citizens is a c c o r d e d pr ior i ty over an 
e t h n o c e n t r i c i n t e rp r e t a t i on of t h e n a t i o n as in a p e r m a n e n t state of 
war. On ly a nonna tu ra l i s t i c c o n c e p t of t h e n a t i o n can b e c o m b i n e d 
seamlessly with t h e universalistic se l f -unders tanding of t h e d e m o 
cratic cons t i tu t iona l state. T h e n t h e r epub l i can idea can take the 
lead in p e n e t r a t i n g socially in t eg ra t ing fo rms of life a n d s t ruc tu r ing 
t h e m in a c c o r d a n c e with universalistic pa t t e rn s . T h e nat ion-s ta te 
owes its historical success to t h e fact t ha t it subs t i tu ted re la t ions of 
solidarity be tween the citizens for t h e d i s in tegra t ing corpora t ive ties 
of early m o d e r n society. But this r epub l i c an ach i evemen t is e n d a n 
g e r e d w h e n , conversely, t h e integrat ive force of t h e n a t i o n of citizens 
is t r aced back to the prepol i t ica l fact of a quasi -natural p e o p l e , tha t 
is, to s o m e t h i n g i n d e p e n d e n t of a n d p r i o r to t h e poli t ical op in ion-
a n d will-formation of t h e citizens themselves. Of course , m a n y rea
sons cou ld b e given for the lu rch in to na t iona l i sm. I will m e n t i o n 
ju s t two, o n e concep tua l , t h e o t h e r empir ica l . 

T h e r e is a c o n c e p t u a l g a p in t h e legal cons t ruc t ion of t he consti
tu t iona l state, a gap t ha t is t e m p t i n g to fill with a natural is t ic con
cep t ion of t h e p e o p l e . O n e c a n n o t expla in in pure ly no rma t ive 
t e rms how t h e universe of those w h o c o m e t o g e t h e r to regu la te the i r 
c o m m o n life by m e a n s of positive law shou ld b e c o m p o s e d . F r o m a 
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n o r m a t i v e p o i n t of view, t h e social b o u n d a r i e s of a n associat ion of 
free a n d equa l consocia tes u n d e r law a re perfect ly con t i ngen t . Since 
t h e vo lunta r iness of t h e decis ion to e n g a g e in a law-giving praxis is 
a fiction of t h e contrac tual is t t rad i t ion , in t h e real wor ld w h o gains 
t h e power to def ine t h e b o u n d a r i e s of a poli t ical c o m m u n i t y is 
set t led by historical c h a n c e a n d t h e actual course of events—nor
mally, by t he a rb i t ra ry o u t c o m e s of wars o r civil wars. It is a theore t i 
cal mis take with grave pract ical c o n s e q u e n c e s , o n e da t ing back to 
t h e n i n e t e e n t h century , to assume tha t this ques t ion can also b e 
answered in no rma t ive t e r m s with r e fe rence to a "r ight to na t iona l 
se l f -de terminat ion ." 5 

Nat iona l i sm has f o u n d its own solut ion to t he p r o b l e m of b o u n d a 
ries. Whi le na t iona l consciousness itself may very well b e an artifact, 
it projects t h e imag ina ry reality of t h e n a t i o n as an o rgan ic develop
m e n t which , in con t ras t with t he artificial o r d e r of e n a c t e d law a n d 
t h e cons t ruc t ion of t h e cons t i tu t iona l state, n e e d s n o just if icat ion 
b e y o n d its shee r exis tence . For this r eason , r ecour se to t h e "organic" 
n a t i o n can concea l t he con t ingency of t h e historically m o r e o r less 
a rb i t ra ry b o u n d a r i e s of t he polit ical c o m m u n i t y a n d can l e n d t h e m 
an a u r a of imi ta ted subs tance a n d " inher i t ed" legitimacy. 

T h e o t h e r r ea son for t h e lu rch i n to na t iona l i sm is m o r e trivial. 
Precisely t h e artificiality of na t iona l myths , b o t h in the i r l e a r n e d 
or igins a n d the i r d i ssemina t ion t h r o u g h p r o p a g a n d a , makes na t ion
alism intrinsically suscept ible to misuse by polit ical elites. T h a t do
mest ic conflicts can b e neu t ra l i zed by fore ign mil i tary successes repts 
o n a socio-psychological m e c h a n i s m tha t g o v e r n m e n t s have repea t 
edly explo i ted . But h o w t h e class conflicts g e n e r a t e d by acce le ra ted 
capitalist industr ia l izat ion can b e d iver ted was p re f igured for a bel
l ige ren t nat ion-s ta te striving for wor ld p r o m i n e n c e : t h e collective 
f r eedom of t h e n a t i o n cou ld b e i n t e r p r e t e d in t e r m s of an imper ia l 
expans ion of power. T h e h is tory of E u r o p e a n imper ia l i sm be tween 
1871 a n d 1914, a n d t h e in tegra l na t iona l i sm of t h e twent ie th c e n t u r y 
(no t to speak of t h e racist policies of t he Nazis) , i l lustrate t h e sad 
fact tha t t h e idea of t h e n a t i o n d id n o t so m u c h re inforce t he loyalty 
of t h e p o p u l a t i o n to t h e cons t i tu t iona l state b u t m o r e often se rved 
as an i n s t r u m e n t to mobi l ize t he masses for polit ical goals t ha t can 
scarcely b e r econc i l ed with r epub l i can p r inc ip l e s . 6 
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T h e lesson to b e l e a r n e d f rom this sad h is tory is obvious. T h e 
nat ion-sta te m u s t r e n o u n c e t h e ambiva len t po ten t i a l t ha t o n c e p ro 
pe l led it. T h o u g h t h e na t iona l state is today r u n n i n g u p against its 
limits, we can still l e a rn f rom its e x a m p l e . In its heyday, the na t ion-
state f o u n d e d a d o m a i n of poli t ical c o m m u n i c a t i o n tha t m a d e it 
possible to abso rb t he advances in abs t rac t ion of societal m o d e r n 
ization a n d to r e - e m b e d a p o p u l a t i o n u p r o o t e d f rom t radi t ional 
fo rms of life in a n e x t e n d e d a n d ra t ional ized lifeworld t h r o u g h t h e 
cult ivation of na t iona l consciousness . I t cou ld play this integrat ive 
ro le all t h e be t t e r in t ha t democra t i c c i t izenship was c o n n e c t e d with 
cul tura l m e m b e r s h i p in t h e na t i on . Today, as t h e nat ion-s ta te finds 
itself cha l l enged f rom within by t h e explosive po ten t i a l of mult icul
tural ism a n d f rom wi thou t by t he p ressure of global izat ion, t h e 
ques t ion arises of w h e t h e r t h e r e exists a funct ional equiva len t for 
t h e fusion of t he n a t i o n of cit izens with t h e e thn i c na t i on . 

TV The Unity of Political Culture in the Multiplicity o f Subcultures 

Originally, t h e suggestive uni ty of a m o r e o r less h o m o g e n o u s n a t i o n 
cou ld e n s u r e t h e cul tura l e m b e d d i n g of a legally def ined c i t izenship 
status. In this con tex t , d e m o c r a t i c c i t izenship cou ld f o r m t h e focal 
p o i n t of social ties of m u t u a l responsibility. But today we live in 
pluralist ic societies tha t a re mov ing fu r the r a n d fu r the r away f rom 
t h e m o d e l of a nat ion-s ta te based o n a culturally h o m o g e n e o u s 
p o p u l a t i o n . T h e diversity of cul tura l fo rms of life, e t hn i c g roups , 
re l igions, a n d worldviews is cons tant ly growing. T h e r e is n o a l te rna
tive to this d e v e l o p m e n t , excep t a t t h e normat ive ly in to le rab le cost 
of e t h n i c c leansing. H e n c e r epub l i can i sm m u s t l e a rn to s tand o n its 
own feet. T h e cen t ra l idea of r epub l i can i sm is t ha t t h e democra t i c 
process can serve a t t h e same t ime as a g u a r a n t o r for t h e social 
i n t eg ra t ion of an increasingly di f ferent ia ted society. In a society char
ac ter ized by cul tura l a n d rel igious plura l ism, this task c a n n o t be 
d isp laced f rom t h e level of poli t ical will-formation a n d publ ic com
m u n i c a t i o n o n t o t h e seemingly na tu r a l subst ra te of a supposedly 
h o m o g e n e o u s na t i on . T h e la t ter wou ld mere ly serve as a facade for 
a h e g e m o n i c majority cu l tu re . For historical reasons , in m a n y c o u n 
tries t h e majority cu l t u r e is fused with t h e gene ra l polit ical cu l tu re 
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which claims to b e r ecogn ized by all citizens regardless of the i r 
cu l tura l b a c k g r o u n d . This fusion m u s t b e dissolved if it is to b e 
possible for different cul tural , e thn ic , a n d rel igious fo rms of life to 
coexist a n d in te rac t o n equa l t e r m s wi thin the same poli t ical c o m m u 
nity. T h e level of t h e s h a r e d poli t ical cu l tu re m u s t b e u n c o u p l e d 
f rom the level of subcul tures a n d the i r prepol i t ica l ident i t ies . Of 
course , t h e claim to coexist with equa l r ights is subject to t h e proviso 
tha t t h e p r o t e c t e d faiths a n d pract ices m u s t n o t con t rad ic t t h e re ign
ing cons t i tu t iona l pr inc ip les (as they a re i n t e r p r e t e d by the polit ical 
cu l tu r e ) . 

T h e polit ical cu l tu re of a c o u n t r y crystallizes a r o u n d its const i tu
t ion . Each na t i ona l cu l tu re develops a distinctive i n t e rp re t a t i on of 
those cons t i tu t iona l pr inc ip les t ha t a re equally e m b o d i e d in o t h e r 
r epub l i can cons t i tu t ions—such as p o p u l a r sovereignty a n d h u m a n 
r igh ts—in l ight of its own na t iona l history. A "const i tu t ional patr iot 
ism" based o n these in t e rp re t a t ions can take t he p lace originally 
occup ied by na t iona l i sm. This n o t i o n of cons t i tu t iona l pa t r io t i sm 
appea r s to m a n y observers to r e p r e s e n t too weak a b o n d to h o l d 
t o g e t h e r c o m p l e x societies. T h e ques t ion t h e n b e c o m e s even m o r e 
u rgen t : u n d e r wha t cond i t ions can a l iberal poli t ical cu l tu re provide 
a sufficient cush ion to p r e v e n t a na t i on of citizens, wh ich can n o 
l onge r rely o n e thn i c associations, f rom dissolving in to fragments? 

Today this p r o b l e m has ar isen even for classical i m m i g r a n t coun
tries like t h e U n i t e d States. T h e polit ical cu l tu re of t h e U n i t e d States 
provides m o r e space t h a n o t h e r coun t r i e s for t he peaceful coexis
t e n c e of citizens f rom widely d ivergen t cul tura l b a c k g r o u n d s ; it en
ables everyone to m a i n t a i n two ident i t ies simultaneously, to b e b o t h 
a m e m b e r a n d a s t r anger in h e r own l and . But t h e r ising t ide of 
f undamen ta l i sm a n d even t e r ro r i sm (as witnessed by the O k l a h o m a 
b o m b i n g ) r e p r e s e n t a w a r n i n g signal tha t even h e r e t he safety n e t 
of a civil re l igion, wh ich in t e rp re t s an impressively c o n t i n u o u s con
st i tut ional h i s tory of m o r e t h a n two cen tur ies , cou ld b e t o r n apar t . 
My sense is t ha t mul t icu l tu ra l societies can b e h e l d t o g e t h e r by a 
poli t ical cu l tu re , however m u c h it has p roven itself, only if d e m o 
cratic c i t izenship pays off n o t only in t e r m s of l iberal individual 
r ights a n d r ights of polit ical par t ic ipa t ion , b u t also in t h e en joymen t 
of social a n d cul tura l r ights . T h e citizens m u s t b e able to e x p e r i e n c e 
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the fair value of their rights also in t h e f o r m of social security a n d t h e 
rec iproca l r ecogn i t i on of different cul tura l fo rms of life. Democra t i c 
c i t izenship can only realize its integrat ive p o t e n t i a l — t h a t is, it can 
only f o u n d solidarity be tween s t rangers—if it proves itself as a 
m e c h a n i s m tha t actually realizes t h e mate r ia l cond i t ions of p re 
f e r r ed fo rms of life. 

Th i s perspect ive is sugges ted at any ra te by t he type of welfare state 
tha t deve loped in E u r o p e u n d e r t h e favorab le—though , of course , 
n o l o n g e r o b t a i n i n g — c o n d i t i o n s of t h e postwar pe r iod . After t h e 
h ia tus of t he S e c o n d World War, an over-heated na t iona l i sm h a d 
e x h a u s t e d its reserves of energy. U n d e r t h e u m b r e l l a of a nuc l ea r 
ba lance be tween t he superpowers , t h e E u r o p e a n c o u n t r i e s — a n d n o t 
j u s t t h e divided G e r m a n y — c o u l d n o t c o n d u c t a fore ign policy of 
the i r own. Terr i tor ia l d isputes ceased to be an issue. I n t e r n a l social 
conflicts cou ld n o t b e d iver ted ou tward b u t h a d to b e dea l t with in 
a c c o r d a n c e with t he p r imacy of domes t i c politics. U n d e r these con
di t ions it b e c a m e possible to u n c o u p l e t h e universalistic u n d e r 
s t and ing of t h e d e m o c r a t i c cons t i tu t iona l state to a large e x t e n t f rom 
t h e imperat ives of a power polit ics g u i d e d by na t i ona l in teres ts a n d 
o r i e n t e d to geopol i t ica l goals. In spite of a t h e n prevai l ing m o o d of 
global civil war a n d a n t i c o m m u n i s t p r o p a g a n d a , t h e t rad i t iona l link
age of t he cons t i tu t iona l state with t he ambi t ions of na t iona l self-
asser t ion was l o o s e n e d also t h r o u g h o u t t h e b r o a d e r p o p u l a t i o n . 

T h e t r e n d toward wha t m i g h t b e t e r m e d a "pos tna t iona l" self-
u n d e r s t a n d i n g of t h e poli t ical c o m m u n i t y may have b e e n m o r e p ro 
n o u n c e d in t h e f o r m e r Federa l Republ ic of G e r m a n y t h a n in o t h e r 
E u r o p e a n states, given its pecu l ia r s i tuat ion a n d t h e fact t ha t it h ad , 
after all, b e e n depr ived of f u n d a m e n t a l sovereignty r ights . Bu t in 
m o s t of t he Wes te rn a n d N o r t h e r n E u r o p e a n count r ies , t h e welfare-
state pacif icat ion of class an t agon i sms h a d given rise to a new 
si tuat ion. Over t ime, social security systems were ins t i tu ted a n d ex
p a n d e d , r e fo rms in areas such as school ing , t he family, c r imina l law 
a n d t h e p e n a l system, da t a p ro t ec t ion , etc. , were i m p l e m e n t e d , a n d 
policies of equa l o p p o r t u n i t y for w o m e n were at least in i t ia ted. 
Wi th in a single g e n e r a t i o n t h e status of citizens, however imper fec t , 
was marked ly i m p r o v e d in its legal a n d mate r ia l subs tance . W h a t 
is i m p o r t a n t in t h e p r e s e n t c o n t e x t is tha t this m a d e t h e citizens 
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themselves m o r e keenly aware of t h e priority of t h e issue of t he 
i m p l e m e n t a t i o n of basic r ights—of t h e pr ior i ty t ha t t h e real n a t i o n 
of citizens m u s t m a i n t a i n over t h e i m a g i n e d e thnic-cul tura l na t i on . 

T h e system of r ights was e x t e n d e d u n d e r t he economica l ly favor
able cond i t ions of a comparat ively l o n g p e r i o d of e c o n o m i c growth . 
Each individual cou ld c o m e to recognize a n d apprec ia t e c i t izenship 
status as tha t which l inks h e r with t h e o t h e r m e m b e r s of t h e polit ical 
c o m m u n i t y a n d m a k e s h e r at t h e same t ime d e p e n d e n t u p o n a n d 
co-responsible for t h e m . It b e c a m e clear to all t ha t pr ivate a n d 
pub l ic a u t o n o m y p r e s u p p o s e o n e a n o t h e r in t h e circuit of r e p r o d u c 
t ion a n d i m p r o v e m e n t of t h e cond i t ions of p r e f e r r e d ways of life. At 
any ra te , t h e citizens intuitively real ized tha t they cou ld succeed in 
r egu la t ing the i r pr ivate a u t o n o m y fairly only by m a k i n g an a p p r o p r i 
a te use of the i r civic au tonomy, a n d t h a t a n in tac t pr ivate s p h e r e is 
in t u r n a necessary p r e c o n d i t i o n of such polit ical pa r t i c ipa t ion T h e 
cons t i tu t ion con f i rmed itself as t h e ins t i tu t ional f ramework for a 
dialectic of legal a n d factual equali ty t ha t s imul taneous ly re inforces 
t h e private a n d t h e civic a u t o n o m y of t h e c i t izens . 7 

But this dialectic has in t h e i n t e r im g r o u n d to a ha l t qu i te i nde 
p e n d e n t l y of local causes. If we a re to expla in this fact, we m u s t t u r n 
o u r a t t en t ion to t h e t r e n d s t ha t a r e cu r ren t ly receiving a t t en t ion 
u n d e r t h e h e a d i n g of "globalizat ion." 

V Limits o f the Nation-State: Restrictions o f Internal Sovereignty 

T h e nat ion-s ta te at o n e t ime g u a r d e d its ter r i tor ia l a n d social 
b o u n d a r i e s with a zeal b o r d e r i n g o n t h e neu ro t i c . Today these de
fenses have l o n g since b e e n p e n e t r a t e d by i nexo rab l e t r ansna t iona l 
deve lopmen t s . A n t h o n y G i d d e n s def ines "global izat ion" as t h e in
tensification of wor ldwide re la t ions resu l t ing in rec iproca l i n t e rcon
nec t i ons be tween local h a p p e n i n g s a n d d is tant even t s . 8 Global 
c o m m u n i c a t i o n takes p lace e i the r i n (na tu ra l languages^ (usually via 
e lec t ron ic m e d i a ) o r i n / ^ e c i a l code%)(principally, m o n e y a n d law). 
Since " c o m m u n i c a t i o n " has a d o u b l e m e a n i n g h e r e , these processes 
give rise t o two o p p o s e d t endenc i e s . O n t h e o n e h a n d they p r o m o t e 
t h e expans ion of ac tors ' consciousness , o n t h e o t h e r t h e differentia
t ion , ex tens ion , a n d i n t e r c o n n e c t i o n of systems, ne tworks (such as 
m a r k e t s ) , o r o rganiza t ions . W h e r e a s t h e g rowth of systems a n d ne t -
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works mul t ip l ies possible contac ts a n d e x c h a n g e s of in fo rmat ion , it 
does n o t lead p e r se to t he expans ion o f a n intersubjectively sha r ed 
wor ld a n d to t h e discursive in te rweaving of c o n c e p t i o n s of rele
vance , t h e m e s , a n d con t r i bu t ions f rom which poli t ical publ ic 
sphe res arise. T h e consciousness of p l a n n i n g , c o m m u n i c a t i n g , a n d 
act ing subjects seems to have s imul taneous ly e x p a n d e d jugd^jrag-
m e n t e d . T h e publ ics p r o d u c e d by the i n t e r n e t r e m a i n closed off 
f rom o n e a n o t h e r like g lobal villages. For t h e p r e s e n t it r e m a i n s 
u n c l e a r w h e t h e r a n e x p a n d i n g publ ic consciousness , t h o u g h cen
t e r ed in t h e lifeworld, never the less has t h e ability to span systemically 
d i f ferent ia ted contex ts , o r w h e t h e r t h e systemic processes , having 
b e c o m e i n d e p e n d e n t , have l ong since severed the i r ties with all 
con tex t s p r o d u c e d by polit ical c o m m u n i c a t i o n . 

T h e nat ion-s ta te at o n e t ime p rov ided t h e f ramework wi thin which 
the r epub l i c an idea of a society t ha t consciously shapes itself was 
a r t icu la ted a n d even ins t i tu t ional ized to a cer ta in ex ten t . Typical of 
t he nat ion-s ta te , as we have seen , was a c o m p l e m e n t a r y re la t ionsh ip 
be tween state a n d e c o n o m y o n t h e o n e h a n d , a n d be tween domes t i c 
polit ics a n d power s t ruggles be tween states o n t h e o ther . O f course , 
this s c h e m a only app l i ed u n d e r cond i t ions in which na t i ona l polit ics 
cou ld still exe r t effective in f luence o n the c o r r e s p o n d i n g "na t iona l 
e c o n o m y " (Volkswirtschafi). T h u s in t h e e r a of Keynesian e c o n o m i c 
policies, for example , g rowth d e p e n d e d o n factors t h a t were by n o 
m e a n s only favorable to capital inves tment b u t also bene f i t ed t h e 
p o p u l a t i o n as a whole—factors s u c h as t h e s t imula t ion of mass con
s u m p t i o n ( u n d e r p ressu re f rom i n d e p e n d e n t t r ade un ions ) a n d 
i m p r o v e m e n t s in p r o d u c t i o n t e c h n i q u e s (based o n i n d e p e n d e n t re
search) wh ich also led to t he s h o r t e n i n g of t h e work ing day, o r such 
as t h e t r a in ing of workers wi th in t h e f ramework of a n e x p a n d i n g 
e d u c a t i o n system (which i m p r o v e d t h e g e n e r a l level of e d u c a t i o n of 
t h e p o p u l a t i o n as a w h o l e ) , a n d so for th . At any ra te , na t iona l 
e c o n o m i e s p rov ided a r a n g e of o p p o r t u n i t i e s for red i s t r ibu t ion tha t 
c o u l d b e explo i ted , t h r o u g h wage policies a n d — o n t h e side of t h e 
state—welfare a n d social policies, to satisfy t h e aspi ra t ions of a de 
m a n d i n g a n d in te l l igent p o p u l a t i o n . 

A l t h o u g h capi ta l ism f rom its i n c e p t i o n was a g lobal d e v e l o p m e n t , 9 

t he e c o n o m i c dynamic was fos tered by t h e m o d e r n state system a n d 
in t u r n h a d t h e effect of re in forc ing t h e nat ion-s ta te . But today these 
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two d e v e l o p m e n t s n o l o n g e r re inforce o n e ano the r . To b e sure , " the 
ter r i tor ia l res t r ic t ion of capital never c o r r e s p o n d e d to its s t ruc tura l 
mobility. It was d u e r a t h e r to t he pecu l ia r historical cond i t ions of 
E u r o p e a n civil society." 1 0 Bu t these cond i t ions have u n d e r g o n e a 
f u n d a m e n t a l t r ans fo rma t ion with t he dena t iona l i za t ion of e c o n o m i c 
p r o d u c t i o n . Nowadays all indus t r ia l coun t r i e s a re affected by t h e 
o r i en ta t ion of t he inves tment strategies of ever m o r e en te rpr i ses to 
globally i n t e r c o n n e c t e d financial and labor marke t s . 

T h e c u r r e n t deba te s over e c o n o m i c compet i t iveness h igh l igh t t h e 
ever-widening g a p be tween t h e l imi ted r o o m for nat ion-states to 
m a n e u v e r a n d global e c o n o m i c imperat ives t ha t a re less a n d less 
suscept ible to poli t ical in f luence . T h e m o s t i m p o r t a n t variables a re , 
first, t h e acce le ra ted d e v e l o p m e n t a n d diffusion of new productivity-
e n h a n c i n g t echno log ies a n d , second , t he sha rp increase in t he re
serves of comparat ively c h e a p labor. T h e d rama t i c e m p l o y m e n t 
p r o b l e m s in t he f o r m e r First Wor ld s tem n o t f rom classical i n t e rna 
t ional t r ade re la t ions b u t f rom globally i n t e r c o n n e c t e d re la t ions of 
p r o d u c t i o n . Sovereign states can benef i t f rom the i r e c o n o m i c sys
t ems only as l o n g as "na t ional e c o n o m i e s " to which the i r in te rven
tionist policies a re ta i lored still exist. Bu t with t h e r e c e n t t r e n d 
toward t h e dena t iona l i za t ion of t h e economy, na t i ona l .politics is 
gradual ly losing its in f luence over t h e cond i t ions of p r o d u c t i o n un
d e r which taxable i n c o m e a n d profits a re g e n e r a t e d . G o v e r n m e n t s 
have less a n d less in f luence over en te rpr i ses t ha t o r i e n t the i r invest
m e n t decis ions wi th in a g lobal ho r i zon . T h e y a re c a u g h t in the-
d i l e m m a of having to avoid two equally u n r e a s o n a b l e reac t ions . A 
policy of protec t ionis t ic isolat ionism a n d t h e fo rma t ion of defensive 
cartels is hopeless ; b u t ba l anc ing t h e b u d g e t t h r o u g h cutbacks in t he 
d o m a i n of social policy is n o less d a n g e r o u s in view of its likely social 
consequences . 

T h e social c o n s e q u e n c e s of an abd ica t ion of polit ics, wh ich tacitly 
accepts a chronical ly h i g h level of u n e m p l o y m e n t a n d the d isman
tl ing of t he welfare state as t h e pr ice to b e pa id for i n t e rna t i ona l 
compet i t iveness , a re a l ready d iscern ib le in t h e O E C D count r ies . T h e 
sources of social solidarity a re d ry ing u p , with t h e resul t t ha t social 
cond i t ions of t he f o r m e r T h i r d World a re b e c o m i n g c o m m o n p l a c e 
in t he u r b a n cen te r s of t he First World. T h e s e t r e n d s a re crystallizing 
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in t h e p h e n o m e n o n of a new "underclass ." U n d e r this mis lead ing 
s ingular t e r m sociologists u n i t e t he diffuse varieties of marg ina l ized 
g r o u p s w h o a re to a la rge e x t e n t s e g m e n t e d off f rom t h e rest of 
society. T h e underc lass compr i ses those p a u p e r i z e d g r o u p s w h o are 
left to f e n d for themselves, a l t h o u g h they a re n o l o n g e r in a pos i t ion 
to improve the i r social lot t h r o u g h the i r own initiative. T h e y n o 
l o n g e r possess any veto power, any m o r e t h a n d o t h e impover i shed 
reg ions over t h e deve loped reg ions of t h e world. However, this k ind 
of s e g m e n t a t i o n does n o t m e a n tha t f r a g m e n t e d societies cou ld 
simply a b a n d o n p a r t of the i r p o p u l a t i o n to the i r fate without political 
consequences. I n t h e l o n g t e r m at least t h r e e c o n s e q u e n c e s a re un 
avoidable . An underc lass p r o d u c e s social t ens ions t ha t d i scharge in 
aimless, self-destructive revolts a n d can only b e con t ro l l ed by repres 
sive m e a n s , with t h e resul t t ha t t he cons t ruc t ion of pr i sons a n d t h e 
o rgan iza t ion of i n t e r n a l security in gene ra l b e c o m e s a g rowth indus
try. In add i t ion , social des t i tu t ion a n d physical immise ra t ion c a n n o t 
b e locally con ta ined ; t h e po i son of t h e ghe t tos infects t h e infrastruc
tu re of t h e i n n e r cities, even of whole reg ions , a n d p e n e t r a t e s t h e 
p o r e s of t h e society as a whole . This leads finally to a m o r a l e ros ion 
of t h e society, wh ich inevitably u n d e r m i n e s t h e universalistic co re of 
any r epub l i c an polity. Formal ly co r r ec t majority decis ions tha t 
mere ly reflect t h e status anxiet ies a n d self-assertive reflexes of a 
m i d d l e class t h r e a t e n e d by t h e p ro spec t of social dec l ine u n d e r m i n e 
t h e legi t imacy of t h e p r o c e d u r e s a n d ins t i tu t ions of t h e democra t i c 
cons t i tu t iona l state. In this way t h e g r e a t a c h i e v e m e n t of t h e na t ion-
state in in t eg ra t ing society t h r o u g h t h e poli t ical pa r t i c ipa t ion of its 
cit izens is s q u a n d e r e d . 

Whi le this scenar io is by n o m e a n s unreal is t ic , it i l lustrates j u s t o n e 
a m o n g several possible fu ture deve lopmen t s . T h e r e a re n o laws of 
h i s tory in t h e strict sense, a n d h u m a n be ings , even whole societies, 
a re capab le of l e a rn ing . An al ternat ive to t h e abd ica t ion of politics 
wou ld b e if polit ics were to follow t h e lead of t h e marke t s by 
cons t ruc t i ng sup rana t iona l poli t ical agencies . E u r o p e in t rans i t ion 
toward the E u r o p e a n U n i o n provides a sui table example . Unfor tu 
nately, m o r e t h a n o n e lesson can b e d rawn f rom it. At p r e s e n t t h e 
E u r o p e a n states a re l inger ing o n t h e t h r e s h o l d of a m o n e t a r y u n i o n 
which wou ld r e q u i r e t h e na t iona l g o v e r n m e n t s to r e n o u n c e the i r 
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sovereignty in cu r r ency mat te r s . A dena t iona l i za t ion of m o n e y a n d 
m o n e t a r y policy wou ld necessi ta te a c o m m o n financial, e c o n o m i c , 
a n d social policy. Since t h e Maas t r ich t Treaty, oppos i t ion has b e e n 
growing in t h e m e m b e r states to a vertical expans ion of t h e Euro 
p e a n U n i o n tha t wou ld confer essential character is t ics of a state o n 
t h e U n i o n , t he reby relativizing t h e sovereignty of t h e m e m b e r states. 
T h e nat ion-s ta te , consc ious of its historical ach ievements , s tubborn ly 
asserts its ident i ty at t he very m o m e n t w h e n it is b e i n g ove rwhe lmed , 
a n d its power e r o d e d , by processes of global izat ion. For t h e p resen t , 
a polit ics still o p e r a t i n g wi thin t h e f ramework of t he nat ion-s ta te 
limits itself to a d a p t i n g its own society in t h e least costly way to t h e 
systemic imperat ives a n d side-effects of a g lobal e c o n o m i c dynamic 
t ha t ope ra t e s largely free f rom poli t ical cons t ra in ts . Bu t ins tead it 
shou ld m a k e t h e he ro i c effort to ove rcome its own l imi ta t ions a n d 
cons t ruc t poli t ical ins t i tu t ions capab le of ac t ing at t h e sup rana t iona l 
level. Moreover , t h e la t ter wou ld have to b e c o n n e c t e d to processes 
of democra t i c will-formation if t h e no rma t ive he r i t age of t he d e m o 
cratic cons t i tu t iona l state is to func t ion as a b r e a k o n the at p r e s e n t 
u n f e t t e r e d dynamic of global ized capitalist p r o d u c t i o n . 

VI "Overcoming" the Nation-State: Abolition or Transformation? 

Talk of ove rcoming the nat ion-s ta te is a m b i g u o u s . O n o n e r e a d i n g — 
let us call it t he p o s t m o d e r n — t h e e n d of t h e nat ion-s ta te also marks 
t h e e n d of t h e pro jec t of civic au tonomy, which , o n this view, has in 
any case hopelessly overdrawn its credi t . Acco rd ing to t h e other , 
nondefea t i s t r ead ing , t h e pro jec t of a society t ha t is capab le of 
l e a r n i n g a n d of consciously shap ing itself t h r o u g h its poli t ical will is 
still viable even after t h e demise of a wor ld of nat ion-states . T h e 
d i spu te c o n c e r n s t h e no rma t ive se l f -unders tanding of t h e d e m o 
cratic cons t i tu t iona l state. C a n we still identify with it in an e ra of 
global izat ion o r m u s t we r e n o u n c e it as a che r i shed , t h o u g h obso
lete , rel ic of t h e o ld E u r o p e ? 

If n o t only t h e nat ion-s ta te has r u n its course b u t a long with it all 
fo rms of political i n t egra t ion , t h e n individual citizens a re a b a n d o n e d 
to a wor ld of anonymous ly i n t e r c o n n e c t e d ne tworks in which they 
m u s t choose be tween systemically g e n e r a t e d op t ions in a c c o r d a n c e 
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with the i r p re fe rences . In this postpolitical wor ld t he mul t ina t iona l 
co rpo ra t i on b e c o m e s t h e m o d e l for all conduc t . T h e i m p o t e n c e of 
a normat ive ly g u i d e d politics in t h e face of an increasingly inde
p e n d e n t global e c o n o m i c system appea r s , f rom a systems-theoretical 
perspect ive at any ra te , only as a special case of a m o r e gene ra l 
deve lopmen t . Its van ish ing p o i n t is a comple te ly d e c e n t e r e d wor ld 
society t ha t spl inters in to a d i s o r d e r e d mass of se l f - reproducing a n d 
self-steering funct ional systems. Like H o b b e s i a n individuals in t h e 
state of n a t u r e , these systems f o r m e n v i r o n m e n t s for o n e ano the r . 
T h e y n o l o n g e r speak a c o m m o n l anguage . Lack ing a universe of 
intersubjectively s h a r e d m e a n i n g s , they mere ly observe o n e a n o t h e r 
a n d behave toward o n e a n o t h e r in a c c o r d a n c e with imperat ives of 
self-preservation. 

J. M. G u e h e n n o depic ts this a n o n y m o u s wor ld f rom t h e perspec
tive of individual citizens w h o have b e c o m e d e t a c h e d f rom the ob
solete solidarity of d e m o c r a t i c c o m m u n i t i e s a n d m u s t n o w o r i e n t 
themselves in t h e chaot ic bust le of mutua l ly a d a p t i n g funct ional 
systems. T h e s e "new" h u m a n be ings have s loughed off t h e i l lusory 
se l f -unders tanding of modern i ty . T h e neo l ibe ra l insp i ra t ion of this 
Hel lenis t ic vision is all t oo clear. T h e a u t o n o m y of t h e citizen is 
u n c e r e m o n i o u s l y s t r ipped of t h e m o r a l c o m p o n e n t s of democra t i c 
se l f -determinat ion a n d p a r e d back to private au tonomy: "Like t h e 
R o m a n citizen of t h e t ime of Caracalla , t h e citizen of t h e imper ia l 
age of t h e ne tworks defines himself less a n d less by his par t i c ipa t ion 
in t h e exercise of sovereignty a n d m o r e a n d m o r e by the possibility 
h e has to act in a f ramework in which t h e p r o c e d u r e s obey clear a n d 
p red ic tab le ru les . . . . I t ma t t e r s little w h e t h e r a n o r m is i m p o s e d by 
a private en te rp r i se o r by a c o m m i t t e e of bu reauc ra t s . It is n o l onge r 
t he express ion of sovereignty b u t simply s o m e t h i n g tha t r e d u c e s 
uncer ta in t i e s , a m e a n s of lower ing t h e cost of t ransact ions , of in
creas ing t r a n s p a r e n c [ y ] . " n T h r o u g h a pe rve r se play o n Hege l ' s po 
lemic against t h e adminis t ra t ive state {Not- und Verstandesstaat), t h e 
d e m o c r a t i c state is r ep l aced by a "state of law depr ived of all ph i lo
sophical r e fe rence to na tu r a l law, r e d u c e d to a n e n s e m b l e of ru les 
with n o o t h e r basis t h a n t h e daily a d m i n i s t e r e d p r o o f of its s m o o t h 
f u n c t i o n i n g . " 1 2 N o r m s t ha t a re b o t h effective and responsive to ex
pec ta t ions of p o p u l a r sovereignty a n d h u m a n r ights a r e r e p l a c e d — 
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u n d e r t h e guise of a "logic of ne tworks"—by t h e invisible h a n d of 
supposedly spon taneous ly r egu la t ed processes of t h e global econ
omy. However, these m e c h a n i s m s which a re insensitive to ex t e rna l 
costs d o n o t exactly inspi re conf idence . Th is is t r u e at any ra te of 
t h e two best-known examples of global self-regulation. 

T h e "balance of powers" o n which t h e i n t e r n a t i o n a l system was 
based for t h r e e h u n d r e d years col lapsed s o m e t ime be tween the First 
a n d S e c o n d World Wars, if n o t before . W i t h o u t an i n t e r n a t i o n a l 
c o u r t a n d a sup rana t iona l sanc t ion ing power, i n t e r n a t i o n a l law 
cou ld n o t b e invoked a n d enfo rced like state law. However, conven
t ional moral i ty a n d t h e "ethics" of dynastic re la t ions e n s u r e d a cer
ta in level of no rma t ive r egu la t ion of warfare . In t h e twent ie th 
century, total war has des t royed even this weak n o r m a t i v e frame
work. T h e advanced state of w e a p o n s technology, t h e a r m s bu i ld-up , 
a n d t h e sp read of w e a p o n s of mass d e s t r u c t i o n 1 3 have m a d e abun 
dant ly clear t h e risks i n h e r e n t in this ana rchy of powers u n r e g u l a t e d 
by any invisible h a n d . T h e f o u n d i n g of t h e L e a g u e of Na t ions was 
t he first a t t e m p t at least to domes t i ca te t h e u n p r e d i c t a b l e dynamic 
of power re la t ions wi thin a collective security system. Wi th t h e foun
da t ion of t h e U n i t e d Nat ions , a s econd a t t e m p t was m a d e to set u p 
sup rana t iona l polit ical agencies respons ib le for ins t i tu t ing peace o n 
a g lobal scale. Wi th t h e e n d of t h e b ipo la r ba l ance of ter ror , t h e 
p rospec t of a "global domes t i c poli t ics" (C. F. von Weizsacker) seems 
to have o p e n e d u p , in spite of all t h e set-backs in t h e field of 
i n t e r n a t i o n a l h u m a n r ights a n d security policy. T h e failure of t h e 
anarchis t ic ba l ance of power has at least m a d e ev ident t h e desirabil
ity of polit ical i n t e rven t ions a n d a r r a n g e m e n t s . 

Similar observa t ions h o l d t r u e for t h e o t h e r p r i m e e x a m p l e of 
s p o n t a n e o u s self-regulation. Obviously even t h e global m a r k e t can
n o t b e m a n a g e d exclusively by t h e Wor ld Bank a n d t h e I n t e r n a t i o n a l 
M o n e t a r y F u n d if t h e asymmetr ical i n t e r d e p e n d e n c e be tween t h e 
O E C D coun t r i e s a n d t h e marg ina l i zed coun t r i e s t ha t have n o t yet 
deve loped self-sustaining e c o n o m i e s is ever to b e ove rcome . T h e 
conc lus ion r e a c h e d by t h e r e c e n t U N global s u m m i t o n social p r o b 
lems in C o p e n h a g e n is unse t t l ing . T h e r e is a lack of c o m p e t e n t 
agencies at t h e i n t e r n a t i o n a l level with t h e power to ag ree o n t h e 
necessary a r r a n g e m e n t s , p r o c e d u r e s , a n d polit ical f rameworks . N o t 
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only t h e dispari t ies be tween N o r t h a n d Sou th call for such coopera
t ion b u t also t h e d r o p in s t anda rds of living in t h e wealthy N o r t h 
Atlant ic count r ies , w h e r e social policies res t r ic ted to t h e nat ion-sta te 
are powerless to dea l with the effects of lower wages o n global ized 
a n d rapidly e x p a n d i n g l abor marke t s . T h e lack of sup rana t iona l 
agencies is especially acu te w h e n it comes to dea l ing with the eco
logical p r o b l e m s addres sed f rom a global perspect ive at t he E a r t h 
S u m m i t in Rio. A m o r e peaceful a n d j u s t poli t ical a n d e c o n o m i c 
wor ld o r d e r is u n t h i n k a b l e w i thou t i n t e r n a t i o n a l ins t i tu t ions t ha t a re 
capable of tak ing initiatives, a n d above all w i thou t a h a r m o n i z a t i o n 
be tween t h e c o n t i n e n t a l r eg imes tha t a re today j u s t e m e r g i n g , a n d 
w i thou t t h e k ind of policies tha t cou ld only b e ca r r i ed o u t u n d e r 
p ressu re f rom a mobi l ized global civil society. 

Th is l ends s u p p o r t to t h e c o m p e t i n g r e a d i n g acco rd ing to which 
t h e nat ion-s ta te s h o u l d b e " t rans fo rmed" r a t h e r t h a n abol i shed . But 
cou ld its no rma t ive c o n t e n t also b e p rese rved? T h e opt imist ic vision 
of sup rana t i ona l agencies which would e m p o w e r t h e U n i t e d Na t ions 
a n d its r eg iona l o rgan iza t ions to ins t i tu te a new poli t ical a n d eco
n o m i c wor ld o r d e r is c l o u d e d by t h e t roub l ing ques t ion of w h e t h e r 
d e m o c r a t i c op in ion - a n d will-formation cou ld ever achieve a b i n d i n g 
force tha t ex t ends b e y o n d t h e level of t h e nat ion-s ta te . 
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As in t h e p e r i o d of deco lon iza t ion following t h e S e c o n d World War, 
t he collapse of t he Soviet e m p i r e has b e e n m a r k e d by a series of 
r ap id dissociative s tate-formations. T h e Dayton a n d Paris peace ac
cords m a r k t h e provis ional e n d of successful secessions l ead ing to 
t he f o u n d a t i o n of new nat ion-states o r to t h e res to ra t ion of states 
tha t h a d b e e n des t royed, h a d b e c o m e d e p e n d e n t , o r h a d b e e n di
v ided u p . These , it wou ld seem, a re mere ly t h e mos t manifes t symp
toms of t h e e n d u r i n g vitality of a p h e n o m e n o n tha t has b e e n largely 
fo rgo t ten n o t j u s t by t h e social sciences: "With t he col lapse of impe
rial sphe re s of in f luence , t he wor ld of states recons t i tu tes itself wi thin 
t rad i t ional b o u n d a r i e s which a re exp l a ined in t e r m s of na t iona l 
history." 1 Today the polit ical fu ture seems to b e l o n g o n c e again to 
t h e "he red i t a ry powers" a m o n g which H e r m a n n Lixbbe n u m b e r s 
" re j igLon^r ecclesiastical confessions o n the o n e h a n d , a n d n a t i o n 
o n t h e o ther ." O t h e r a u t h o r s speak of " e thnona t iona l i sm" in o r d e r 
to u n d e r l i n e t he u n c o n d i t i o n a l re la t ion to t h e past, w h e t h e r in t he 
physical sense of c o m m o n descen t o r in t h e b r o a d e r sense of a 
s h a r e d cul tura l i nhe r i t ance . 

Te rmino log ie s a re far f rom i n n o c e n t ; they imply a par t i cu la r p o i n t 
of view. T h e neo log i sm "e thnona t iona l i sm" b lurs t h e t rad i t ional dis
t inc t ion be tween "e thnos" a n d "demos . " 2 Th i s express ion e m p h a 
sizes t h e proximi ty be tween a n "e thnos , " a prepol i t ica l c o m m u n i t y 
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of sha r ed descen t o rgan ized a r o u n d k insh ip ties, o n t he o n e h a n d , 
a n d a n a t i o n cons t i tu ted as a state tha t at least aspires to polit ical 
i n d e p e n d e n c e , o n t h e other . In this way t h e a s sumpt ion tha t e thn i c 
c o m m u n i t i e s a re m o r e "na tura l" a n d evolut ionari ly "more pr imit ive" 
t h a n na t ions is implicitly c o n t r a d i c t e d . 3 T h e "we-conscioiisness," 
f o u n d e d o n an i m a g i n e d b l o o d re la t ion o r o n cul tura l identity, of 
p e o p l e w h o sha re a bel ief in a c o m m o n or igin , identify o n e a n o t h e r 
as " m e m b e r s " of t he same communi ty , a n d the reby set themselves 
a p a r t f rom the i r e n v i r o n m e n t , is s u p p o s e d to cons t i tu te t he common 
core of e thn i c and of na t iona l social fo rmat ions . In view of this 
commonal i ty , na t ions wou ld differ f rom o t h e r e thn i c c o m m u n i t i e s 
only in the i r d e g r e e of complexi ty a n d scope: "It is t h e largest g r o u p 
tha t can c o m m a n d a p e r s o n ' s loyalty because of felt k insh ip ties; it 
is, f rom this perspect ive, t he fully e x t e n d e d family." 4 

This e thno log ica l c o n c e p t of t h e n a t i o n conflicts with t h e c o n c e p t 
as it is usually e m p l o y e d by his tor ians . It glosses over t h e specific 
c o n n e c t i o n s to t he legal o r d e r ' j ^ ^ s ^ I ^ ^ ^ ^ 2 ^ state, to polit ical 
h is tor iography, a n d to t h e dynamics of mass c o m n m m c a t i o n to 
which the na t iona l consc iousness t ha t a rose in E u r o p e in t h e n i n e 
t e e n t h c e n t u r y owes its reflexive a n d distinctively artificial cha rac te r . 5 

If t he na t iona l , as previously t he e thn ic , c o m m u n i t y a p p e a r s f rom 
t h e perspect ive of a generalized construct ivism as a "believed" o r 
" imagined commona l i t y" (Max W e b e r ) , t he " invent ion of t h e e t h n i c 
n a t i o n (Volksnatiori)" (H. Schulze) can b e given a surprisingly affir
mative twist. As a specific mani fes ta t ion of a universal f o r m of social 
in tegra t ion , t h e quasi -natural cha rac t e r of t h e n a t i o n o n c e aga in 
takes o n an a lmost na tu r a l aspect even for t h e scientist w h o assumes 
tha t it is cons t ruc t ed . For o n c e we recogn ize tha t t he n a t i o n is mere ly 
a var iant of a social universal , t h e r e s u r g e n c e of t h e na t iona l n o 
l o n g e r n e e d s to b e e x p l a i n e d . W h e n t h e p r e s u m p t i o n of no rma l i ty 
shifts in favor of e t h n o n a t i o n a l i s m it n o l o n g e r m a k e s any sense to 
descr ibe t he conflicts tha t today o n c e again c o m m a n d o u r a t t en t ion 
as symptoms of regress ion a n d a l iena t ion in n e e d of exp lana t ion a n d 
to conceive of t h e m , for example , as c o m p e n s a t i o n s for t h e loss of 
an i n t e r n a t i o n a l power status o r as a t t empt s to c o m e to t e r m s with 
a cond i t i on of social a n d e c o n o m i c depr iva t ion . 

M o d e r n states which a re functionally i n t eg ra t ed by m a r k e t a n d 
adminis t ra t ive power still de l imi t themselves f rom o n e a n o t h e r as 
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"nat ions" as they always have d o n e . But this says n o t h i n g a b o u t t he 
specific cha rac t e r of na t iona l se l f -unders tanding. It r e m a i n s an em
pirical ques t ion w h e n a n d to w h a t e x t e n t m o d e r n p o p u l a t i o n s u n 
d e r s t a n d themselves as a n a t i o n based o n e thn i c m e m b e r s h i p o r as 
a n a t i o n of citizens. This d o u b l e c o d i n g has a b e a r i n g o n t h e issue 
of exclus ion a n d inclus ion. Na t iona l consc iousness vacillates in a 
pecul ia r fashion be tween m o r e extensive inc lus ion a n d r e n e w e d 
exclusion. 

As a m o d e r n f o r m of consciousness , na t iona l ident i ty is distin
gu i shed o n t h e o n e h a n d by its t e n d e n c y to t r a n s c e n d part icular is t ic , 
r eg iona l ties. In n i n e t e e n t h c e n t u r y E u r o p e t h e n a t i o n f o u n d e d new 
b o n d s of solidarity be tween pe r sons w h o h a d previously b e e n strang
ers to o n e ano the r . Th i s universalistic t r ans fo rma t ion of h e r e d i t a r y 
loyalties to village a n d family, locality a n d dynasty, is a difficult a n d 
in any case a p r o t r a c t e d process . Even in t h e classical nat ion-states 
of t h e West it d id n o t e n c o m p a s s t h e whole p o p u l a t i o n before t h e 
b e g i n n i n g of t he twent ie th cen tu ry . 6 O n t h e o t h e r h a n d , it is n o 
acc iden t tha t this m o r e abst ract f o r m of in t eg ra t ion f o u n d expres
sion in t h e read iness to fight a n d in t h e spirit of self-sacrifice of 
mil i tary draftees w h o were mobi l ized against t h e "enemies of t h e 
fa ther land ." In an e m e r g e n c y t h e solidarity of t h e citizens was sup
p o s e d to prove itself in t h e solidarity of those w h o risk the i r lives for 
p e o p l e a n d fa ther land . O n the romant ica l ly insp i red c o n c e p t of a 
p e o p l e w h o assert the i r exis tence a n d distinctive ident i ty in t h e 
s t rugg le against o t h e r na t ions , t h e quasi -natura l m o m e n t of an imag
i n e d c o m m u n i t y of s h a r e d l anguage a n d ances t ry is fused with t h e 
c o n t i n g e n t m o m e n t of a narrat ively c o n s t r u c t e d c o m m u n i t y of 
s h a r e d destiny. Bu t this na t iona l ident i ty r o o t e d in fictional pasts also 
pref igures t h e fu ture real izat ion of r e p u b l i c a n l iberty r ights . 

T h e J a n u s face of t h e na t ion , which o p e n s itself in terna l ly b u t 
shuts itself off f rom t h e outs ide , is a l ready implici t in t he ambiva len t 
m e a n i n g of t h e c o n c e p t of f r eedom. T h e part icular is t ic f r e e d o m of 
an external ly asser ted collective na t iona l i n d e p e n d e n c e seems to b e 
mere ly t h e protect ive shield for t h e in ternal ly real ized individual 
l ibert ies of t h e c i t izens—their private a u t o n o m y as m e m b e r s of civil 
society (Gesellschaftsbiirger) n o less t h a n the i r poli t ical a u t o n o m y as 
citizens (Staatsbiirger). T h e c o n c e p t u a l oppos i t ion be tween a com
pulsory, ascriptive e thn i c m e m b e r s h i p viewed as an ina l ienable 
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proper ty , o n t h e o n e h a n d , a n d a freely c h o s e n m e m b e r s h i p guar
a n t e e d by subjective r ights in a vo lun ta ry poli t ical c o m m u n i t y tha t 
g ran t s its cit izens t h e o p t i o n of emigra t ing , o n t h e o ther , is dissolved 
in this synd rome . Th i s d o u b l e c o d i n g still inspi res c o m p e t i n g inter
p re t a t i ons a n d c o n t r a d i c t o r y poli t ical d iagnoses . \ 

T h e idea of t h e e d m i c n a t i o n suggests t ha t the j few^j of citizens 
m u s t b e r o o t e d in t h e ethnos of na t iona l s (Volksgenossen) if it is to 
stabilize itself ^ j y ^ ^ i t i c a l a n d ^ c j i ^ H e g ^ conso-
ciates. T h e b i n d i n g force of c i t izenship is supposedly n o t a d e q u a t e 
to this task. T h e loyalty of cit izens has to b e a n c h o r e d in t he quasi-
na tu ra l , historically fateful sense of t oge the rnes s of t he p e o p l e . T h e 
" a n o d y n e " a c a d e m i c i d e a of "const i tu t ional pa t r io t i sm" is n o substi
tu te for a "heal thy na t iona l consciousness": "This c o n c e p t (of consti
tu t iona l pa t r io t i sm) h a n g s in t h e air w i thou t s u p p o r t . . . . H e n c e 
a p p e a l to t h e n a t i o n . . . [ and ] to t h e emot iona l ly b i n d i n g we-
consciousness it con ta ins , is u n a v o i d a b l e . " 7 Seen f rom a n o t h e r per 
spective, however, t h e symbiotic re la t ion be tween na t iona l i sm a n d 
r epub l i can i sm reveals itself as mere ly a t ransi t ional , historical con
stellat ion. A na t iona l consc iousness p r o p a g a t e d by intel lectuals a n d 
scholars t ha t slowly sp read ou tward f rom t h e u r b a n bou rgeo i s i e—a 
consciousness t ha t crystallized a r o u n d the fiction of a c o m m o n an
cestry, t he cons t ruc t ion of a sha r ed history, a n d a grammat ica l ly 
s t anda rd ized wr i t ten l a n g u a g e — d i d i n d e e d t r ans fo rm subjects for 
t h e first t ime in to politically aware citizens w h o identify with t he 
r epub l i c an cons t i tu t ion a n d its dec l a r ed goals. Bu t no twi ths t and ing 

this catalyzing ro le , na t iona l i sm is not,.a.._necessary o r p e r m a n e n t 
p r e c o n d i t i o n ^a^d^p^crd^c^process. T h e progressive ex tens ion of 
t h e status of c i t izenship to t h e whole p o p u l a t i o n does n o t j u s t p ro 
vide t h e state with a new source of secular legi t imat ion; it also 
p r o d u c e s a new level of abstract , legally m e d i a t e d social in tegra t ion . 

Bo th in t e rp re t a t ions assume tha t t h e nat ion-s ta te was a r e sponse 
to t h e p r o b l e m of t h e d is in tegra t ion of a p o p u l a c e tha t h a d b e c o m e 
u p r o o t e d f rom t h e corpora t ive social ties of early m o d e r n society. 
Bu t t he o n e side si tuates t h e solu t ion to t h e p r o b l e m at t h e cu l tura l 
level, whereas t h e o t h e r looks for a so lu t ion at t h e level of d e m o 
cratic p r o c e d u r e s a n d inst i tut ions . Ernst-Wolfgang Boken fo rde em
phasizes t he aspec t of collective identity: "A relative h o m o g e n i z a t i o n 
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in a s h a r e d cu l tu re is n e e d e d by way of c o m p e n s a t i o n . . . if t h e 
society which t e n d s to b e c o m e a tomized is to b e r e u n i t e d in to a uni ty 
capab le of c o n c e r t e d ac t ion , in spite of b e i n g dif ferent ia ted in to a 
mult iplici ty of par t s . Th i s task is p e r f o r m e d by t h e n a t i o n a n d its 
a t t e n d a n t na t iona l consc iousness a long with, a n d in succession to , 
re l ig ion . . . . T h u s t h e u l t ima te goal c a n n o t b e to over take na t iona l 
ident i ty a n d rep lace it with s o m e t h i n g else, n o t even with a univer
salism of h u m a n r igh t s . " 8 T h e o p p o s i n g view is based o n t h e convic
t ion t ha t t h e d e m o c r a t i c process itself can p rov ide t h e necessary 
g u a r a n t e e s for t h e s o r i a H n t e 
society. 9 I n d e e d , in pluralist ic societies this b u r d e n c a n n o t b e shifted 
f rom t h e level of polit ical will-formation a n d pub l ic c o m m u n i c a t i o n 
o n t o t h e seemingly na tu r a l cu l tura l subst ra te of a supposedly h o m o 
g e n e o u s p e o p l e . F r o m these p remises Hans-Ulr ich Wehle r conc ludes 
tha t "federal u n i o n s b o u n d t o g e t h e r by a sense of loyalty based 
pr imari ly o n t h e ach ievemen t s of t h e cons t i tu t iona l a n d welfare 
states r e p r e s e n t an incomparab ly m o r e attractive Utopian ideal t h a n 
t h e regress ion to t h e s u p p o s e d normal i ty of t h e G e r m a n . . . na t ion-
s t a t e . " 1 0 

I a m n o t c o m p e t e n t to e n g a g e in this d e b a t e at t h e level of 
historical a r g u m e n t s . Ins t ead I a m in te res ted in t h e cons t i tu t ional 
m o d e l s of t h e re la t ion be tween t h e na t ion , t h e r u l e of law, a n d 
d e m o c r a c y in t e r m s of which t h e conflict is f ough t o u t a t t h e nor 
mative level. Jur is t s a n d poli t ical theor is ts i n t e r v e n e in t h e publ ic 
processes of t h e se l f -unders tanding of citizens with different , b u t n o 
less effective, m e a n s t h a n his tor ians; they can even inf luence t h e 
decis ions of t h e Federa l Cons t i tu t iona l Cour t . O n t h e classical, late 
e i g h t e e n t h - c e n t u r y c o n c e p t i o n , "na t ion" refers to t h e p e o p l e w h o 
cons t i tu te themselves as a state by giving themselves a democra t i c 
cons t i tu t ion . O p p o s e d to this view is t h e c o n c e p t i o n tha t a rose in t h e 
n i n e t e e n t h c e n t u r y acco rd ing to which p o p u l a r sovereignty p re sup 
poses a n a t i o n t ha t pro jec ts itself i n to t h e pas t as an organical ly 
evolving ent i ty in con t ras t with t h e artificial o r d e r of positive law: 
"The ' p e o p l e / . . . which is t h e subject of cons t i tu t iona l au thor i ty in 
democrac ies , does n o t first acqu i re its ident i ty f rom t h e cons t i tu t ion 
tha t i t gives itself. Th i s ident i ty is r a t h e r a p recons t i tu t iona l , histori
cal fact: t h o r o u g h l y con t ingen t , b u t n o t for t ha t r eason arb i t ra ry . . . 
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it is unavo idab le for those w h o find tha t they b e l o n g to a par t i cu la r 
p e o p l e . " 1 1 

Carl Schmi t t p layed an i m p o r t a n t ro le in t h e h is tory of this idea . 
I will beg in by con t ras t ing Schmit t ' s a c c o u n t of t h e re la t ion be tween 
na t ion , r u l e of law, a n d d e m o c r a c y with t he classical conception ( I ) . 
T h e s e a p p r o a c h e s have different c o n s e q u e n c e s for a n u m b e r of 
c u r r e n t , i n t e r c o n n e c t e d p r o b l e m s : t he r igh t of na t iona l self-determi
n a t i o n (II) , equa l r ights in mul t icu l tu ra l societies (III) , t he r igh t of 
h u m a n i t a r i a n i n t e r v e n t i o n (IV), a n d t h e t ransfer of sovereign r ights 
to sup rana t iona l ins t i tu t ions (V). Taking these p r o b l e m s as my 
gu ide , I will a rgue tha t t h e e t h n o n a t i o n a l c o n c e p t i o n of p o p u l a r 
sovereignty is misgu ided . 

I Constitutional Constructions o f Popular Sovereignty 

(1) In his i n t e rp re t a t i on of t he Weimar cons t i tu t ion , Carl Schmi t t 
accords a constructivist n o t i o n of e t h n o n a t i o n a l i s m a cons t i tu t iona l 
status. T h e Weimar Republ ic s tood in t he t rad i t ion of t h e r u l e of 
law—already exempl i f ied by cons t i tu t ional m o n a r c h y — w h i c h is sup
p o s e d to p r o t e c t t he citizens f rom t h e abuse of state power; b u t for 
t h e first t ime in G e r m a n his tory it c o m b i n e d t h e r u l e of law with t h e 
cons t i tu t iona l fo rm a n d the poli t ical c o n t e n t of democracy. Th i s 
s tar t ing po in t , wh ich is pecu l ia r to G e r m a n legal history, is re f lec ted 
in t he a rch i tec ton ic of Schmit t ' s "const i tu t ional theory ." T h e r e 
Schmi t t makes a strict d is t inct ion be tween the "legal" a n d the "po
litical" c o m p o n e n t s of t h e cons t i tu t ion a n d treats t he "na t ion" as a 
h i n g e be tween the t rad i t ional pr inc ip les of t he bou rgeo i s const i tu
t ional state a n d t h e democra t i c p r inc ip le of t he se l f -de terminat ion 
of t h e p e o p l e . H e a rgues tha t na t iona l h o m o g e n e i t y is a necessary 
p r e c o n d i t i o n for t h e d e m o c r a t i c exercise of polit ical author i ty : "A 
democra t i c state in which democracy is f o u n d e d o n the na t iona l 
h o m o g e n e i t y of its citizens con fo rms to t h e so-called nat ional i ty 
p r inc ip le acco rd ing to wh ich e a c h n a t i o n fo rms a state a n d each 
state a n a t i o n . " 1 2 

With this p r inc ip le , Schmi t t adop t s t he fo rmu la t i on of J o h a n n 
Caspar Bluntschl i ; h e also consciously al igns himself with t he pr inci 
p le s—accep ted by, b o t h Wilson a n d L e n i n — t h a t i n f o r m e d t h e Euro -
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p e a n postwar polit ical o r d e r laid down in t h e Versailles peace settle
m e n t . Bu t t h e specific concep tua l i za t ion is m o r e i m p o r t a n t t h a n 
historical a g r e e m e n t s . Schmi t t conceives of t he cit izens ' equa l politi
cal pa r t i c ipa t ion in poli t ical will-formation as a m a t t e r of a sponta
n e o u s h a r m o n y be tween the express ions of will of l ike-minded 
m e m b e r s of a m o r e o r less h o m o g e n e o u s p e o p l e . 1 3 Democracy m u s t 
take t h e f o r m of a na t iona l democracy because t h e " se l f of t he 
se l f -determinat ion of t he p e o p l e is conce ived as a macrosub jec t ca
pab le of ac t ion a n d because t he e t h n i c n a t i o n seems to b e t he 
a p p r o p r i a t e ent i ty to fill this c o n c e p t u a l gap—it is viewed as t he 
quasi -natura l subst ra te of t h e state o rgan iza t ion . Th is collectivistic 
i n t e rp re t a t i on of t h e Rousseauean m o d e l of self-legislation preju
dices all fu r the r cons idera t ions . 

It is t rue , t ha t d e m o c r a c y can only b e exerc ised as a joint pract ice . 
But Schmi t t does n o t c o n s t r u e this commona l i t y in t e r m s of t he 
higher-level intersubjectivity of a discursive a g r e e m e n t be tween citi
zens w h o reciprocal ly recognize o n e a n o t h e r as free a n d equal ; 
ins tead h e reifies it i n to t he homogeneity of m e m b e r s of a single 
p e o p l e . H e makes t h e n o r m of equa l t r e a t m e n t c o n t i n g e n t o n t he 
fact of a u n i f o r m na t iona l or igin: "Democra t ic equali ty is a substan
tive equality. Because all citizens share in this subs tance , they can b e 
t r ea t ed as equa l , they have equa l e lec tora l a n d vot ing r ights , e t c . " 1 4 

This substantial ist u n d e r s t a n d i n g of t h e ci t izenry is r e l a t ed to an 
existentialist c o n c e p t i o n of t h e democra t i c dec is ion-making process . 
Schmi t t conceives of poli t ical wil l-formation as t h e collective self-
aff i rmat ion of a p e o p l e : "What t he p e o p l e wan t is g o o d ju s t because 
t h e p e o p l e w a n t ( i t ) . " 1 5 Severing d e m o c r a c y f rom the r u l e of law 
h e r e reveals a h i d d e n m e a n i n g : given tha t t he gu id ing pohtic^LMM-
has n o ra t iona l c o n t e n t b u t is e x h a u s t e d by t h e expressive c o n t e n t 
of a na tu ra l i zed Volksgeist, it does n o t n e e d to b e g e n e r a t e d t h r o u g h 
a publ ic discussion, pa r t i c ipa t ion in which is g u a r a n t e e d by civic 
r ights . 

Aside f rom any cons ide ra t ion of its rat ional i ty o r irrationality, t h e 
aujhentici ty^of t h e people /s jv i l l is a t tes ted exclusiveJjJ>jM^ 
schary^proc lamat ion of t he w i l L o f a n ^ ^ Even 
before t h e se l f -determinat ion of t he p e o p l e b e c o m e s solidified 
in to t h e c o m p e t e n c e s of state o rgans , it finds express ion in t he 
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s p o n t a n e o u s "yes" a n d "no" re sponses of t h e p e o p l e to p r e d e t e r 
m i n e d al ternat ives: "Only t h e actually assembled p e o p l e is t h e p e o 
ple . . . a n d can p e r f o r m t h e activity t ha t specifically pe r t a ins to this 
p e o p l e : it can acc la im—in o t h e r words , signal its a ccep t ance o r 
re jec t ion by a s imple act of a c c l a m a t i o n . " 1 6 T h e p r inc ip le of majori ty 
r u l e mere ly opera t ional izes t he acco rd be tween individual expres
sions of will: "all will t h e same th ing . " This conve rgence only b r ings 
to t h e fore t he substantive a pr ior i of a sha r ed na t iona l fo rm of life. 
T h e a pr ior i p r e u n d e r s t a n d i n g is g r a n t e d by t h e substantive h o m o 
genei ty of na t iona ls w h o set themselves a p a r t as a separa te n a t i o n 
f rom all o the r s : "The d e m o c r a t i c c o n c e p t of equal i ty is a polit ical 
c o n c e p t tha t is p r e d i c a t e d o n t h e possibility of dif ferent ia t ion. 
H e n c e polit ical d e m o c r a c y c a n n o t rest o n t h e und i f fe ren t ia tedness 
of all h u m a n be ings b u t only o n m e m b e r s h i p of a par t i cu la r p e o p l e . 
. . . T h u s t h e equali ty t ha t is essential to d e m o c r a c y appl ies only 
internally, n o t ex te rna l ly . " 1 7 

In this way, Schmi t t sets u p a po lemica l con t ras t be tween the 
" r ^ o p k , " ^ n ^ t h e operand, a n d a humanis t ica l ly conceivecl " h u m a n -

' i t £ c o n ^ 
o n the o the r : "The cen t ra l c o n c e p t of d e m o c r a c y is t h e p e o p l e , n o t 
humani ty . If d e m o c r a c y is i n d e e d a polit ical fo rm, it can only b e a 
d e m o c r a c y of t h e p e o p l e , n o t of h u m a n i t y . " 1 8 Insofar as t he "idea off 
t h e equali ty of all h u m a n be ings , " in t he sense of e q u a l cons idera
t ion of t h e interests of everybody, has any re levance for t he consti
tu t ion , it finds express ion in a r u l e of law tha t app l ies to private 
citizens. T h e m e a n i n g of h u m a n r ights is e x h a u s t e d by t h e private 
e n j o y m e ^ ^ ^ ^ e ^ ^ f f ^ ^ ^ n i e s , whe reas t h e exercise of polit ical free
d o m s by citizens is s u p p o s e d to obey a comple te ly different logic. 
T h e m e a n i n g of d e m o c r a t i c se l f -de terminat ion based o n e t h n i c h o 
mogene i t y is n o t t h e poli t ical a u t o n o m y of individual cit izens b u t 
r a t h e r na t iona l i n d e p e n d e n c e — t h e self-assertion, self-affirmation, 
a n d self-realization of a n a t i o n in its specificity. Th i s n a t i o n med ia t e s 
be tween the ru l e of law a n d democracy : only t he cit izens, w h o have 
b e e n t r a n s f o r m e d f rom private p e r s o n s in to m e m b e r s of a politically 
self-conscious na t i on , can par t ic ipa te in d e m o c r a t i c r u l e . 

(2) By u n c o u p l i n g the basic r ights r egu la t ing private in te rac t ions 
wi thin civil society f rom a substant ial ized "Volksdemokratie"1® in this 
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way, Schmi t t sets h imself in stark oppos i t ion to a r epub l i can i sm 
g r o u n d e d in social con t r ac t theory. O n this t rad i t ion , "peop le" 
a n d "na t ion" a r e i n t e r c h a n g e a b l e concep t s for a c i t izenry tha t is 
co-original with t h e polit ical communi ty . T h e p e o p l e w h o m a k e u p 
the state a re viewed n o t as a prepol i t ica l d a t u m b u t as t he p r o d u c t 
of t h e social con t rac t . T h e par t i c ipan t s f o r m an associat ion of free 
a n d equa l consocia tes u n d e r law t h r o u g h the i r j o i n t decis ion to 
m a k e use of the i r or iginal r igh t "to live u n d e r publ ic laws of free
d o m . " T h e decis ion to live in polit ical f r e e d o m is synonymous with 
t h e u n d e r t a k i n g to e n g a g e in a cons t i tu t ion- founding praxis . In 
con t ras t with Carl Schmit t ' s accoun t , o n this c o n c e p t i o n p o p u l a r 
sovereignty a n d h u m a n r ights , d e m o c r a c y a n d t h e cons t i tu t iona l 
state, a re conceptua l ly in te r twined . For t h e initial decis ion to e n g a g e 
in d e m o c r a t i c self-legislation can only b e ca r r i ed o u t by real iz ing t h e 
r ights t ha t t h e par t i c ipan t s m u s t mutua l ly g r a n t o n e a n o t h e r if they 
wan t to legit imately regu la te the i r life in c o m m o n by m e a n s of 
positive law. This calls in t u r n for a legi t imacy-guarantee ing p roce 
d u r e of l awmaking tha t gives p e r m a n e n t fo rm to t h e fu r the r e labo
ra t ion of t h e system of r i g h t s . 2 0 Fol lowing t h e Rousseauean formula , 
in this p r o c e d u r e all m u s t r e a c h t h e same decis ions for all. T h u s t h e 
basic r ights spring from t h e very idea of t h e legal ins t i tut ional izat ion 
of t h e p r o c e d u r e of democra t i c self-legislation. 

T h e idea of a p r o c e d u r a l , fu tu re -or ien ted p o p u l a r sovereignty 
a long these l ines r e n d e r s mean ing les s t h e delnlEiH^l^ 
will-formation to t h e substant ive . a p r io r i of a past , prepoli t ical ly 
es tabl ished consensus a m o n g h o m o g e n e o u s m e m b e r s of a na t ion : 
"Positive law is n o t legi t imate because it c o r r e s p o n d s to substantive 
pr inc ip les of jus t ice b u t because it is e n a c t e d in a c c o r d a n c e with 
p r o c e d u r e s t ha t a re formally jus t , t ha t is, democra t i c . T h a t all dec ide 
t h e same th ing for all in t h e legislative process is a d e m a n d i n g 
no rma t ive p re suppos i t i on tha t is n o l o n g e r de f ined in a substantive 
m a n n e r b u t is i n t e n d e d to p r even t a rb i t ra ry decis ions a n d min imize 
d o m i n a t i o n t h r o u g h t h e self-legislation of t h e addressees of t h e law, 
t h r o u g h equa l p r o c e d u r a l posi t ions, a n d t h r o u g h the universality of 
legal r e g u l a t i o n . " 2 1 A p r io r b a c k g r o u n d consensus based o n a h o m o 
g e n e o u s cu l tu re is n o t necessary, because democrat ica l ly s t ruc tu red 
op in ion - a n d will-formation m a k e possible ra t iona l a g r e e m e n t even 
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be tween s t rangers . Because t h e democra t i c process g u a r a n t e e s legiti
macy in vi r tue of its p r o c e d u r a l characterist ics , it can if necessary 
b r idge gaps in social in teg ra t ion . Insofar as it secures t he fair value 
of individual l ibert ies for all, it ensu re s tha t t h e ne twork of civic 
solidarity r e m a i n s intact . 

Crit icism of this classical c o n c e p t i o n is pr imar i ly d i r ec ted against 
its "liberalistic" i n t e rp re t a t i on . Schmi t t d i sputes t he capacity of t he 
cons t i tu t iona l state f o u n d e d o n d e m o c r a t i c p r o c e d u r e s to secure 
social i n t eg ra t ion u n d e r t h e two h e a d i n g s tha t i n f o r m e d Hege l ' s 
cr i t ique of t he " N o t - u n d Verstandesstaat" [literally, "state of necessity 
a n d of t he u n d e r s t a n d i n g " ] of social con t r ac t t h e o r y a n d have b e e n 
t aken u p again by t h e " c o m m u n i t a r i a n s " in the i r controversy with 
" l ibera ls ," 2 2 T h e p r inc ipa l targets of this c r i t ique a re t h e atomist ic 
c o n c e p t i o n of t he individual as an " u n e n c u m b e r e d s e l f a n d the 
ins t rumenta l i s t c o n c e p t of polit ical wil l-formation as a m a t t e r of 
aggrega t ing social interests . F r o m t h e p o i n t of view of these critics, 
t he par t ies to t h e social con t r ac t a re conce ived as isolated, enl ight
e n e d ra t iona l egoists w h o a re n o t s h a p e d by c o m m o n t radi t ions a n d 
h e n c e d o n o t share any cul tura l value-or ienta t ions , a n d whose ac
t ions a re n o t o r i e n t e d to r e a c h i n g u n d e r s t a n d i n g . Political will-
fo rma t ion o n this desc r ip t ion m u s t take t he f o r m of nego t i a t ions 
c o n c e r n i n g a m o d u s vivendi w i thou t any possibility of r e a c h i n g a 
m u t u a l u n d e r s t a n d i n g f rom ethical o r m o r a l po in t s of view. I n d e e d , 
it is difficult to see how such par t ies cou ld p r o d u c e a n intersubjec-
tively r ecogn ized legal o r d e r t ha t can be e x p e c t e d to forge a n a t i o n 
of citizens f rom s t rangers—in o t h e r words , g e n e r a t e civic solidarity 
be tween s t rangers . Against such a H o b b e s i a n b a c k d r o p , t he sha r ed 
e t h n i c o r cu l tura l i n h e r i t a n c e of a m o r e o r less h o m o g e n e o u s p e o 
ple r e c o m m e n d s itself as t he source a n d g u a r a n t o r of t he k ind of 
no rma t ive b o n d s to which possessive individual ism is b l ind . 

However, t h e wel l - founded criticism of this e x t r e m e vers ion of 
na tu ra l law does n o t apply to t h e intersubjectivistic u n d e r s t a n d i n g of 
p r o c e d u r a l p o p u l a r sovereignty, which is in any case m o r e congen ia l 

J to t he r epub l i can t radi t ion . O n this i n t e rp re t a t ion , t he prac t ice of 
I de l ibe ra t ion be tween par t i c ipan ts in c o m m u n i c a t i o n w h o wan t to 

arr ive at rat ionally mot iva ted decis ions takes t he p lace of thg j j r iva te 
I law m o d e l of a con t rac t be tween m a r k e t players. Political op in ion -
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a n d will-formation is n o t l imi ted to t h e f o r m a t i o n of c o m p r o m i s e s 
b u t also con fo rms to t h e m o d e l of publ ic discourses o r i e n t e d to t h e 
ra t iona l acceptabil i ty of r egu la t ions in t h e l ight of genera l i zed inter
ests, sha r ed evaluative o r ien ta t ions , a n d just if ied pr incip les . This 
n o n i n s t r u m e n t a l c o n c e p t i o n of politics is based o n the idea of t he 
communica t ive ly ac t ing p e r s o n . N o r shou ld t he a u t o n o m y of legal 
pe r sons b e conce ived in t e r m s of self-ownership. T h e social charac
ter of na tu r a l pe r sons is such tha t they deve lop in to individuals in 
t he con t ex t of intersubjectively sha r ed fo rms of life a n d stabilize 
the i r ident i t ies t h r o u g h re la t ions of rec iproca l r ecogn i t ion . H e n c e , 

j d s o f rom a j e g a l p o i n t of view, individual pe r sons can b e p r o t e c t e d 
jgnly by simultaneously p r o t e c t i n g t h e c o n t e x t in jvhich.,,their, forma-
t ion processes u n f ( r i d , j ^ t j s , only by assur ing themselves access to 
suppor t ive in terpersonaf_xela t ions . social ne twprks , a n d cul tura l 
fo rms of life. A discursively ins t i tu ted process of legislation a n d 
poli t ical dec is ion-making tha t keeps this in view m u s t take a c c o u n t 
of values a n d n o r m s as well as exist ing p re fe rences . As such, it is well 
qualif ied to fulfill t h e task of p rov id ing a poli t ical subst i tute for 
processes of in t eg ra t ion tha t fail a t o t h e r levels. 

F r o m t h e p o i n t of view of Kant a n d of Rousseau (proper ly u n d e r 
s t o o d 2 3 ) , d emocra t i c se l f -determinat ion does n o t have t h e collectivis-
tic a n d at t h e same t ime exclusionary m e a n i n g of t h e asser t ion of 
na t iona l i n d e p e n d e n c e a n d of t h e real izat ion of a u n i q u e na t iona l 
character . Rather , it has t h e inclusive m e a n i n g of self-legislation 
which involves all cit izens equally. It is inclusive in t ha t such a politi
cal o r d e r keeps itself o p e n to t h e equa l p r o t e c t i o n of those w h o 
suffer d i sc r imina t ion a n d to t h e integ^icm^ of t h e marg ina l ized , b u t 
w i thou t imprisoning them iri..,the^miformity.of..a..homogenized e thn i c 
communi ty . In this c o n n e c t i o n t he p r inc ip le of voluntar iness is cru
cial; t ha t cit izens b e l o n g to a state is a func t ion at least of the i r 
implici t ag reemen t ) W h e r e a s t he substantive u n d e r s t a n d i n g of p o p u 
lar sovereignty assumes a n essential i n t e r c o n n e c t i o n be tween "free
d o m " a n d t h e external i n d e p e n d e n c e of a p e o p l e , t h e p r o c e d u r a l 
u n d e r s t a n d i n g connec t s sovereignty with t he private a n d publ ic 
a u t o n o m y g r a n t e d everybody equally within an associat ion of free 
a n d equa l legal subjects. Given the cha l lenges tha t conf ron t us today, 
I w a n t to a rgue , t h e communica t ive a c c o u n t of r epub l i can i sm is 
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m o r e a p p r o p r i a t e t h a n e i the r a n e t h n o n a t i o n a l o r even a c o m m u n i 
ta r ian c o n c e p t i o n of t h e na t ion , t h e r u l e of law, a n d democracy . 

II O n the Meaning and Limits o f National Self-determination 

T h e nat ional i ty p r inc ip le implies a r igh t of na t iona l self-determina
t ion. Acco rd ing to this p r inc ip le , every n a t i o n tha t wishes to govern 
itself has t he r igh t to exist as a n i n d e p e n d e n t state. T h e e t h n o n a 
t ional u n d e r s t a n d i n g of p o p u l a r sovereignty seems to p rov ide a so
lu t ion to a p r o b l e m tha t r epub l i can i sm c a n n o t solve: H o w are we to 
def ine t he totality of those to w h o m cit izens ' r ights s h o u l d legiti
mately apply? 

Kant ascribes to every h u m a n b e i n g as such t h e r igh t to have r ights 
a n d to regu la te his life in c o m m o n with o t h e r s in such a way tha t 
everyone can enjoy e q u a l l ibert ies in a c c o r d a n c e with publ ic , coer
cive laws. Bu t this does n o t settle w h o may actually m a k e use of this 
r igh t with w h o m a n d w h e n ; n o r does it settle w h o may u n i t e in to a 
se l f -determining c o m m o n w e a l t h o n t h e basis of a social cont rac t . 
Tle i^ ies t ion of t he legitimate composition oi t h e citizen body r e m a i n s 
o p e n ^\o^^^eYaocr?i\ic s e l f ^ t o m i n a t i o n onlyaffects tl^e m o d e 
of o rgan iza t ion of t h e c o m m o n life of legal consocia tes in g e n e r a l . 
Of course , t h e self-legislation of a n a t i o n with a d e m o c r a t i c const i tu
t ion can b e t r aced back to t h e decis ion of a f o u n d i n g g e n e r a t i o n to 
give themselves a cons t i tu t ion; b u t with this act t he par t ic ipan ts 
qualify.AemsefaesLonly retroactiveh as a sovereign p e o p l e (Staatsvolk). 
It is t h r o u g h t he s h a r e d will to f o u n d a state a n d , as a c o n s e q u e n c e 
of this reso lu t ion , t h r o u g h t he cons t i tu t ion- founding prac t ice itself 
t ha t t h e par t i c ipan ts cons t i tu te themselves as a n a t i o n of citizens. 

Th is a p p r o a c h r e m a i n s u n p r o b l e m a t i c as l o n g as b o r d e r s a re n o t 
in fact d i spu ted , as for e x a m p l e in t h e F r e n c h o r even t h e A m e r i c a n 
Revolut ion w h e n t h e cit izens s t rugg led for r epub l i c an f r eedoms 
e i the r against the i r own g o v e r n m e n t , a n d h e n c e wi thin t h e b o u n d a 
ries of a n a l ready exist ing state, o r against a colonia l power which 
h a d itself a l ready def ined t h e b o u n d a r i e s of u n e q u a l t r e a tmen t . B u t 
in o t h e r cases t h e circular answer t ha t t h e citizens cons t i tu te t hem
selves as a p e o p l e , a n d the reby de l imi t themselves b o t h socially a n d 
terr i torial ly f rom the i r e n v i r o n m e n t , is n o t sufficient: "To say t ha t all 
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p e o p l e . . . a r e en t i t l ed to t h e d e m o c r a t i c process begs a p r i o r ques
t ion. W h e n does a col lect ion of pe r sons cons t i tu te an en t i ty—'a 
p e o p l e ' — e n t i t l e d to gove rn itself democra t i ca l ly?" 2 4 I n t h e real 
world, w h o in each ins tance acqui res t h e power to def ine t h e dis
p u t e d b o r d e r s of a state is set t led by historical con t ingenc ies , usually 
by t h e quasi -natural o u t c o m e of v io lent conflicts, wars, a n d civil wars. 
W5ereas~republ icanism re inforces o u r awareness of t h e con t ingency 
of these b o r d e r s , this con t ingency can b e dispel led by appea l to t h e 
idea of a g rown n a t i o n tha t i m b u e s t h e b o r d e r s with t he a u r a of 
imi ta ted substantiali ty a n d legi t imates t h e m t h r o u g h fictitious links 
with t h e past . Nat iona l i sm br idges t h e no rma t ive g a p by appea l i ng 
to a so-called r igh t of na t iona l se l f -determinat ion. 

In con t ras t with social con t r ac t t h e o r y which g r o u n d s t h e legal 
o r d e r in re la t ions of m u t u a l r ecogn i t i on be tween individual citizens, 
Carl Schmi t t seems to b e in a pos i t ion to justify such a collective 
r ight . For if d e m o c r a t i c se l f -determinat ion is u n d e r s t o o d o n t h e 
m o d e l of collective self-assertion a n d self-realization, n o single per
son can realize his f u n d a m e n t a l r i gh t to equa l ci t izens ' r ights ou ts ide 
t h e con t ex t of an e t h n i c n a t i o n tha t enjoys t h e o rgan iza t iona l inde 
p e n d e n c e of a state. O n this view t h e collective r igh t of every p e o p l e 
to f o r m a n i n d e p e n d e n t state is a necessary cond i t i on for t h e effec
tive g u a r a n t e e of equa l individual r ights . Th is just i f icat ion of t h e 
p r inc ip le of nat ional i ty also yields t h e possibility of e n d o w i n g t h e 
actual success of a na t iona l i n d e p e n d e n c e m o v e m e n t with re t rospec
tive n o r m a t i v e force. A pa r t i cu la r g r o u p of p e o p l e qualifies for t h e 
r igh t of na t iona l se l f -determinat ion by t h e fact tha t it def ines itself 
as a h o m o g e n e o u s p e o p l e and a t t h e same t ime has t h e power to 
con t ro l t h e te r r i tor ia l b o u n d a r i e s t ha t der ive f rom such ascriptive 
character is t ics . 

O n t h e o t h e r h a n d , t h e a s sumpt ion of a h o m o g e n e o u s p e o p l e 
cont rad ic t s t h e p r inc ip le o f voluntar iness a n d has cer ta in n o r m a -
tively undes i r ab l e c o n s e q u e n c e s which Schmi t t m a k e s n o a t t e m p t to 
concea l : "A nat ional ly h o m o g e n e o u s state t h e n a p p e a r s n o r m a l ; a 
state t ha t lacks this h o m o g e n e i t y is a b n o r m a l , a t h r e a t to p e a c e . " 2 5 

T h e a s sumpt ion of a corrnpj^sq necessi ta tes re
pressive policies, w h e t h e r it b e t h e forced assimilat ion of al ien ele
m e n t s o r t h e pur i f icat ion of t h e p e o p l e t h r o u g h a p a r t h e i d a n d 
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e thn i c c leansing, for, as Schmi t t pu t s it, "a d e m o c r a t i c state (would) 
r o b itself of its subs tance by consistently recogn iz ing t h e universal 
equali ty of h u m a n be ings in t he d o m a i n of pub l ic life a n d of pub l ic 
law." 2 6 In add i t ion to suggest ing prevent ive measu re s l imi t ing t he 
admiss ion of al iens, Schmi t t r e c o m m e n j i ^ t h e ^ 
pu ls ion of h e t e r o g e n e o u s e lements^ of t h e p o p u l a t i o n " as well as 
the i r geograph ica l segregat ion , h e n c e t h e e s t ab l i shment of p ro tec 
torates , colonies , reserva t ions , h o m e l a n d s , e tc . 

Of course , t h e r epub l i can c o n c e p t i o n does n o t p r e c l u d e e thn i c 
c o m m u n i t i e s ' giving themselves d e m o c r a t i c cons t i tu t ions a n d estab
l ishing themselves as sovereign states so l ong as this i n d e p e n d e n c e 
is leg i t imated by t h e individual r igh t of citizens to live in f r e e d o m 
u n d e r l^ws. But as a g e n e r a l r u l e nat ion-states d o n o t deve lop peace
fully f rom separa te peop le s living in isolat ion; r a t h e r they typically 
e n c r o a c h o n n e i g h b o r i n g reg ions , t r ibes, subcul tures , a n d l inguistic 
o r re l igious c o m m u n i t i e s . For t h e m o s t p a r t n e w nat ion-states 
e m e r g e at t h e e x p e n s e of assimilated, suppressed , o r marg ina l i zed 
"suba l te rn" peop les . T h e fo rma t ion of nat ion-states u n d e r t h e ban
n e r of e t h n o n a t i o n a l i s m has a lmos t always b e e n a c c o m p a n i e d by 
b loody pur i f icat ion ri tuals, a n d it has genera l ly e x p o s e d new mjnor i -
ties to new waves of repress ion . In late n i n e t e e n t h - and^ twent ie th-
c e n t u r y E u r o p e it left in its wake a horr i f ic legacy of emig ra t ion a n d 
expuls ion , of forced rese t t l ement , d i senf ranch i sement , a n d physical 
ex t e rmina t i on , u p to a n d inc lud ing g e n o c i d e . Of ten e n o u g h t h e 
p e r s e c u t e d themselves m u t a t e d in to pe r secu to r s o n c e they suc
c e e d e d in e m a n c i p a t i n g themselves. In t he prevai l ing prac t ice con
c e r n i n g r ecogn i t i on in i n t e r n a t i o n a l law, t h e e m e r g e n c e of t h e 
nat ional i ty p r inc ip le co inc ided with a shift to t h e "pr inciple of effec
tiveness" acco rd ing to which every n e w g o v e r n m e n t — r e g a r d l e s s of 
its legitimacy—-can c o u n t o n r ecogn i t i on only if it succeeds in stabi
lizing its sovereignty b o t h external ly a n d internally. 

But as in t h e sal ient cases of colonial ism a n d d o m i n a t i o n by a 
foreign power, t he injustices agains t which, legi t imate resigtance. is 
d i r ec t ed d o n o t resul t f rom t h e violat ion of a s u p p o s e d collective 
r igh t of na t iona l se l f -determinat ion b u t f rom the violat ion of t he 
basic r ights of individuals . T h e d e m a n d for se l f -determinat ion caiT 
only have as its i m m e d i a t e c o n t e n t t h e i m p l e m e n t a t i o n of equa l civil 
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r ights . T h e abol i t ion of d i sc r imina t ion against minor i t i es does n o t 
p e r se call i n to ques t ion t h e ter r i tor ia l b o u n d a r i e s of an unjus t 
r eg ime . A d e m a n d to secede is leg i t imate only w h e n t h e cen t ra l state 
power violates t h e r ights of a p o r t i o n of t h e p o p u l a t i o n c o n c e n t r a t e d 
in a pa r t i cu la r te r r i tory; in this case t h e d e m a n d for inc lus ion can 
b e real ized via na t iona l i n d e p e n d e n c e . F r o m this s t andpo in t , t h e 
i n d e p e n d e n c e of t h e U n i t e d States was a l ready r ecogn ized by Spain 
a n d F rance in 1778. Since t h e defect ion of t h e Spanish colonies in 
Sou th a n d Cen t ra l Amer ica , a n d con t r a ry to t h e prac t ice t ha t p re 
vailed un t i l t ha t t i m e , 2 7 t h e view has g a i n e d gene ra l accep tance tha t 
i n t e r n a t i o n a l r e c o g n i t i o n of a secession f rom the m o t h e r c o u n t r y is 
permiss ib le even wi thou t t h e assent of t h e f o r m e r s o v e r e i g n . 2 8 

So long as na t iona l i n d e p e n d e n c e m o v e m e n t s appea l to d e m o 
cratic se l f -de terminat ion in t h e r epub l i can sense, a secession (or t h e 
a n n e x a t i o n of a s eceded p o r t i o n of a t e r r i to ry by a n o t h e r state) 
c a n n o t b e jus t i f ied wi thou t tak ing a c c o u n t of t h e legit imacy of t h e 
status q u o . For so l o n g as all cit izens enjoy equa l r ights a n d n o b o d y 
suffers d i scr imina t ion , t h e r e is n o compe l l i ng no rma t ive r ea son to 
secede f rom t h e la rger polit ical communi ty . U n d e r these c i rcum
stances, issues of repress ion or of "foreign d o m i n a t i o n " (Fremdherr-
schaft) which would give minor i t i e s t h e r igh t to secede c a n n o t arise. 
This view fits t h e reso lu t ion of the U N G e n e r a l Assembly which , in 
a c c o r d a n c e with t h e U N Char ter , g u a r a n t e e s all peop l e s a r igh t of 
se l f -determinat ion, b u t does so w i thou t employ ing t h e c o n c e p t "peo
p le" in t he e thn i c s e n s e . 2 9 T h e reso lu t ion rejects explicitly t he r igh t 
to secede f rom "states tha t c o n d u c t themselves in a c c o r d a n c e with 
t h e pr inc ip les of equa l t r e a t m e n t a n d of the r igh t of self-determina
t ion of p e o p l e s a n d the re fo re possess a g o v e r n m e n t which r ep re 
sents t h e whole p e o p l e , w i thou t d i sc r imina t ion o n t h e basis of race , 
re l ig ion o r s e x . " 3 0 

I l l A Model o f Inclusion Sensitive to Difference 

To be sure , t h e l iberal i n t e rp re t a t i on of d e m o c r a t i c self-determina
t ion obscures t h e p r o b l e m of " b o r n " minor i t ies , wh ich c o m e s in to 
s h a r p e r focus f rom the c o m m u n i t a r i a n p e r s p e c t i v e 3 1 a n d f rom t h e 
intersubject ive p o i n t of view of d iscourse t h e o r y . 3 2 T h e p r o b l e m also 
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occurs in d e m o c r a t i c societies w h e n a politically d o m i n a n t , majority 
cu l tu re imposes its way of life o n minor i t i e s a n d the reby den ie s 
effective equali ty of r ights to cit izens f rom o t h e r cul tura l back
g r o u n d s . This p r o b l e m c o n c e r n s poli t ical issues t ha t b e a r o n the 

I e thical se l f -unders tanding a n d t h e ident i ty of citizens. In these mat
ters minor i t i es shou ld n o t b e simply ou tvo ted by a majority. H e r e t he 
p r inc ip le of majority ru l e r u n s u p against its limits as t he c o n t i n g e n t 
compos i t ion of t h e ci t izenry pre judices t h e o u t c o m e s of a seemingly 
n e u t r a l p r o c e d u r e : "The majority p r inc ip le itself d e p e n d s o n p r io r 
a s sumpt ions a b o u t t h e uni t : t ha t t h e u n i t wi th in which it is to o p e r a t e 
is itself legi t imate a n d tha t t he ma t t e r s o n which it is emp lo y ed 
p rope r ly fall wi thin t h e ju r i sd ic t ion of t ha t un i t . In o t h e r words , 
w h e t h e r t he scope a n d d o m a i n of majority r u l e a re a p p r o p r i a t e in a 
par t i cu la r u n i t d e p e n d s o n a s sumpt ions t ha t t h e majori ty p r inc ip le 
itself can d o n o t h i n g to justify. T h e just i f icat ion for t h e u n i t lies 
b e y o n d t h e r e a c h of t he majority p r inc ip le and , for t ha t mat ter , 
mostly b e y o n d t h e r e a c h of d e m o c r a t i c t h e o r y itself." 3 3 

T h e p r o b l e m of " b o r n " minor i t i es can be exp l a ined by t h e fact 
t ha t citizens, even w h e n viewed as legal subjects, a re n o t abst ract 
individuals w h o a re cu t off f rom the i r or igins . By intervening^ in 
ethical-polit ical issues, t h e law affects t h e integri ty of t he fo rms of 
life in which e a c h p e r s o n ' s c o n d u c t of life is e m b e d d e d . In add i t ion 
to m o r a l cons idera t ions , p r a g m a t i c de l ibera t ions , a n d nego t i ab le 
interests , this aspect of t h e law b r ings strong evaluations i n to play tha t 
d e p e n d o n intersubjectively shared , b u t cultural ly specific, t radi
t ions. Legal o r d e r s as wholes a re also "ethically i m b u e d " in t ha t they 
i n t e r p r e t t h e universalistic c o n t e n t of t h e same cons t i tu t iona l pr in
ciples in d i f ferent ways, namely, against t h e b a c k g r o u n d of t h e expe
r iences t ha t m a k e u p a na t iona l h is tory a n d in l ight of a historically 
prevai l ing t rad i t ion , cu l tu re , a n d f o r m of life. Of ten t h e r egu la t ion 
of cultural ly sensitive mat te r s , such as t h e official l anguage , t h e 
publ ic school cu r r i cu lum, t h e status of c h u r c h e s a n d rel igious com
muni t i e s , a n d the n o r m s of c r imina l law (e.g., those regu la t ing 
a b o r t i o n ) , b u t also of less obvious ma t t e r s such as t h e status of t he 
family a n d marr iage- l ike pa r tne r sh ips , t he accep tance of security 
s t andards , o r t h e d e m a r c a t i o n of t h e private f rom the pub l ic r ea lm, 
is mere ly a ref lect ion of t h e ethical-polit ical se l f -unders tanding of a 
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majority cu l tu re tha t has achieved d o m i n a n c e for con t ingen t , his
torical reasons . Such implicitly o v e r w h e l m i n g regu la t ions can also 
spark a cul tura l s t ruggle by d i s respec ted minor i t i es against t he ma
jor i ty cu l tu re even wi thin a r epub l i can polity t ha t g u a r a n t e e s for
mally equa l civil r ights , as is shown by n u m e r o u s examples such as 
the F r a n c o p h o n e s in Canada , t h e Wal loons in Belg ium, a n d the 
Basques a n d Cata lans in Spain . 

A n a t i o n of citizens is c o m p o s e d of pe r sons who , as a resul t of 
socialization processes , also e m b o d y t h e fo rms of life in which they 
f o r m e d the i r ident i t ies , even if as adul ts they r e n o u n c e the t radi t ions 
in which they were b r o u g h t u p . In vir tue of t he cons t i tu t ion of the i r 
character , pe r sons a re so to speak n o d a l po in ts j ln_ a n ^ a ^ r i p t i y e 
ne twork of cu l tures a n d t radi t ions . T h e c o n t i n g e n t compos i t i on of 
t he citizen body—in Dahl ' s terminology, t h e "political unit"-—also 
implicitly d e t e r m i n e s t h e ( j ^ i l ^ ^ y e ^ o r i z 1 ^ within which cul tura l 
conflicts a n d ethical-polit ical d iscourses of self- interpretat ion a re 
played ou t . This evaluative h o r i z o n also c h a n g e s with shifts in t he 
social compos i t i on of t he citizenry. For e x a m p l e , poli t ical ques t ions 
t ha t d e p e n d o n a culture-specific b a c k g r o u n d are n o t necessarily 
t r ea t ed differently after a secession, t h o u g h the o u t c o m e s of votes 
a re different; new majori t ies a re n o t always t h e resul t of new 
a r g u m e n t s . . , 

Of course , a minor i ty tha t suffers d i sc r imina t ion can achieve equa l 
r ights t h r o u g h secession only o n the i m p r o b a b l e cond i t i on tha t its 
m e m b e r s a re geographica l ly c o n c e n t r a t e d . O the rwi se t h e o ld p r o b 
lems mere ly r e c u r u n d e r new b a n n e r s . I n gene ra l , d i scr imina t ion 
can b e e l imina ted n o t t h r o u g h . .national i n d e p e n d e n c e b u t only 
t h r o u g l ^ is ̂ sufficiently sensitive to t he 
cul tura l ....background- of individual a n d group-specific differences. 
T h e p r o b l e m of b o r n minor i t ies , e n d e m i c to all pluralist ic societies, 
b e c o m e s m o r e acu te in mul t icu l tu ra l societies. But w h e n the la t ter 
a re o rgan ized as d e m o c r a t i c cons t i tu t iona l states, several dif ferent 
rou t e s to t he elusive goal of a " d i f f e r e n c e s ^ a re at 
any ra te available: federalist de lega t ion of powers , a functionally 
specified t ransfer o r decen t ra l iza t ion of state c o m p e t e n c e s , above all 
g u a r a n t e e s of cul tura l au tonomy, group-specific r ights , compensa 
to ry policies, a n d o t h e r a r r a n g e m e n t s for effectively p ro t ec t i ng 
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minor i t i es . In this way t h e body of citizens w h o par t ic ipa te in t he 
democra t i c process in a pa r t i cu la r t e r r i to ry o r in par t i cu la r policy 
d o m a i n s changes wi thou t affecting its pr inc ip les . 

To b e sure , t h e coexis tence with equa l r ights of different e thn i c 
commun i t i e s , l anguage g roups , re l igious faiths, a n d fo rms of life 
shou ld n o t b e p u r c h a s e d at t h e cost of t he f r agmen ta t ion of society. 
T h e painful process of u n c o u p l i n g m u s t n o t r e n d t h e society asun-
d e r jnjtoji^m^ulgDlicJtyj3f subcul tu res closed off f rom o n e a n o t h e r . 3 4 

O n the o n e h a n d , t h e majori ty cu l tu re m u s t d e t a c h itself f rom its 
fusion with t he g e n e r a l polit ical cu l tu re in which all cit izens sha re 
equally; o the rwise it dictates t he p a r a m e t e r s of poli t ical discourses 
f rom t h e outset . As j u s t o n e par t , it may n o longe r f o r m t h e facade 
of t h e whole w i thou t p re jud ic ing t h e d e m o c r a t i c p r o c e d u r e in spe
cific ques t ions of existent ial re levance for minor i t ies . O n the o t h e r 
h a n d , t he b i n d i n g force of t he c o n i m o n poli t ical cu l tu re , wh ich 
b e c o m e s progressively m o r e abstract as subcu l tu res r e d u c e it to a 
c o m m o n denomina to r^ m u s t r e m a i n ^ s t i ^ to .prjsyemQhe 
n a t i o n of c]tiz£ns.^ "Mult icul tural ism, while endo r s 
ing t h e p e r p e t u a t i o n of several cu l tura l g r o u p s in a single polit ical 
society, also r equ i r e s t h e exis tence of a c o m m o n cu l tu re . . . . M e m 
bers of all cul tura l g r o u p s . . . will have to acqu i re a c o m m o n politi
cal l anguage a n d conven t ions of c o n d u c t to b e able to par t i c ipa te 
effectively in t h e compe t i t i on for resources a n d the p ro t ec t i on of 
g r o u p as well as individual in teres ts in a s h a r e d polit ical a r e n a . " 3 5 

IV Democracy and State Sovereignty: The Case o f Humanitarian 
Intervention 

T h e substantive a n d p r o c e d u r a l u n d e r s t a n d i n g s of d e m o c r a c y n o t 
only entai l d i f ferent c o n c e p t i o n s of na t iona l se l f -de terminat ion a n d 
mul t icul tura l i sm; they also have dif ferent c o n s e q u e n c e s for t he con
ceptual iza t ion of state sovereignty. T h e state t ha t deve loped in m o d 
e r n E u r o p e d e p e n d e d f r o m j h e b e g i n n i n g o n t h e reserve force of a 
s t and ing army, the police^ a n d t h e p e n a l system, a n d j t exerc ised a 
m o n o p o l y over t h e legi t imate m e a n s of v iolence. I n t e r n a l sover
eignty meanT tKe 5nF67^ state, ex t e rna l 
sovereignty t he ability to assert oneself in t he compe t i t i on a m o n g 
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t he major powers (as this b e c a m e conso l ida ted in t he E u r o p e a n state 
system after t h e Peace of Westphal ia ) . F r o m this s t a n d p o i n t t he 
process of democra t i za t ion which was set in m o t i o n by t h e fo rma t ion 
of nat ion-states a p p e a r s as t h e t ransfer of sovereign power f rom t h e 
p r i n c e to t h e p e o p l e . Bu t this f o r m u l a lacks prec is ion in c o m p a r i s o n 
with t h e al ternat ive t ha t c o n c e r n s us h e r e . 

If d e m o c r a t i c se l f -de terminat ion m e a n s t h e equa l pa r t i c ipa t ion of 
free a n d equa l citizens in t h e process of decis ion m a k i n g a n d legis
lat ion, t h e n d e m o c r a c y in t h e first p lace changes^ t h e j i a t u r e a n d 
m o d e of exercis ing i n t e r n a l sovereignty. T h e cons t i tu t iona l state 
revolut ionizes t h e basis o n which polit ical r u l e is legi t imated . If, by 
contras t , democra t i c se l f -determinat ion m e a n s t h e collective self-as
ser t ion a n d self-realization of a h o m o g e n e o u s p e o p l e , t h e issue of 
ex t e rna l sovereignty moves in to t he f o r e g r o u n d . For t h e preserva
t ion of state power in t h e i n t e rna t i ona l system the reby acqui res t he 
add i t iona l significance tha t a n a t i o n secures , t o g e t h e r with its exist
ence , its u n i q u e cha rac te r over a n d against o t h e r na t ions . T h u s , in 
t h e first case, t h e c o n n e c t i o n be tween d e m o c r a c y a n d state sover
eignty lays down s t r ingen t cond i t ions for t he legit imacy of t h e inter
na l o r d e r b u t leaves t h e ques t ion of ex t e rna l sovereignty o p e n ; in 
t he s econd case it i n t e rp re t s t h e p lace of t h e nat ion-s ta te in t h e 
i n t e rna t i ona l a rena , b u t t he only cr i te r ion of legit imacy it r equ i r e s 
for t h e i n t e rna l exercise of power is civil peace , t he m a i n t e n a n c e of 
"law a n d order ." 

T h e c o n c e p t i o n of sovereignty in classical i n t e r n a t i o n a l law entai ls 
a p r o h i b i t i o n o n i n t e r f e r ence in t h e i n t e r n a l affairs of an in t e rna 
tionally r ecogn ized state. Th is p r o h i b i t i o n of i n t e r v e n t i o n is i n d e e d 
reaf f i rmed by the U N Char t e r ; b u t f rom t h e b e g i n n i n g it s tood in 
t ens ion with t he d e v e l o p m e n t of t he i n t e r n a t i o n a l p ro t ec t i on of 
h u m a n r ights . T h e e ros ion of t h e p r inc ip le of n o n i n t e r v e n t i o n in 
r e c e n t decades has b e e n d u e pr imari ly to t he polit ics of h u m a n 
r i g h t s . 3 6 I t is ha rd ly surpr is ing tha t Schmi t t categorically r epud i 
a t ed this d e v e l o p m e n t . His re jec t ion of i n t e rven t i on g r o u n d e d in 
appea l s to h u m a n r ights can a l ready b e a c c o u n t e d for by his bellig
e r e n t c o n c e p t i o n of i n t e rna t i ona l re la t ions , i n d e e d of politics in 
g e n e r a l . 3 7 It was n o t only t h e i n t r o d u c t i o n of c r imes against h u m a n 
ity after t he S e c o n d Wor ld War tha t el ici ted his scornful pro tes t . T h e 
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c o n d e m n a t i o n of offensive w a r s 3 8 h a d a l ready s t ruck h i m as incom
pat ib le with t he status a n d r a n g e of ac t ion of na t ions tha t can assert 
the i r exis tence a n d u n i q u e ident i ty only in t h e antagonis t ic ro le of 
sovereign subjects of i n t e rna t i ona l law. 

Michae l Walzer, w h o cou ld n o t b e fu r the r f rom t h e mi l i tan t e th-
nona t i ona l i sm of a Schmit t , de fends a similar pos i t ion . W i t h o u t 
wishing to suggest false paral lels , I wou ld like to e x a m i n e his com
m u n i t a r i a n reserva t ions c o n c e r n i n g h u m a n i t a r i a n i n t e r v e n t i o n , 3 9 

for they th row l ight o n t h e i n t e r n a l c o n n e c t i o n be tween c o n c e p t i o n s 
of d e m o c r a c y a n d the t r e a t m e n t of sovereignty r ights . I n his b o o k 
o n j u s t w a r s , 4 0 Walzer p r o c e e d s f rom t h e a s sumpt ion tha t any com
mun i ty has a r igh t of na t i ona l se l f -determinat ion if it possesses its 
own collective ident i ty a n d , insp i red by a n awareness of its cul tura l 
he r i t age , has t h e will a n d d e t e r m i n a t i o n to carve o u t a state exist
e n c e for itself a n d to assert its poli t ical i n d e p e n d e n c e . A g r o u p of 
p e o p l e enjoys t he r igh t of na t iona l se l f -de terminat ion if it succeeds 
in laying claim to it. 

To b e sure , Walzer does n o t u n d e r s t a n d the cand ida t e for polit ical 
i n d e p e n d e n c e as a n e thn i c c o m m u n i t y of de scen t b u t r a t h e r as a 
cul tura l c o m m u n i t y of i nhe r i t ance . However, t h e historically evolv
ing cul tura l na t ion , like t h e c o m m u n i t y of sha r ed ancestry, is also 
u n d e r s t o o d as a prepol i t ica l enti ty tha t has t h e r igh t to p re se rve its 
integri ty in t he f o r m of a sovereign state: "The idea of c o m m u n a l 
integri ty derives its m o r a l a n d poli t ical force f rom t h e r ights of 
c o n t e m p o r a r y m e n a n d w o m e n to live as m e m b e r s of a his tor ic 
c o m m u n i t y a n d to express the i r i n h e r i t e d cu l tu re t h r o u g h poli t ical 
fo rms worked o u t a m o n g themse lves . " 4 1 Walzer also d e d u c e s t h r e e 
excep t ions to t h e p r inc ip le of n o n i n t e r v e n t i o n f rom this r igh t of 
se l f -determinat ion. H e r ega rds i n t e rven t ions as permiss ib le (a) to 
l e n d s u p p o r t to a j i a t i o n a l l i t o t ha t manifests t he 
ident i ty of an i n d e p e n d e n t c o m m u n i t y by t h e very act of res is tance 
a n d (b) to d e f e n d t h e integri ty of a pojijjcal c o m m u n i t y u n d e r a t tack 
w h e n it can only b e p r o t e c t e d by an o p p o s i n g i n t e rven t ion . Walzer 
also justifies t h e th i rd excep t ion , n o t o n t h e basis of violat ions of 
h u m a n r ights p e r se, b u t o n t h e g r o u n d s tha t (c) in cases of enslave
m e n t , j n a ^ a c £ e ^ o r ^ deprives its own 
citizens of t h e possibility of giving express ion to the i r fo rms of life 
a n d the reby of p rese rv ing the i r collective identity. 



149 
T h e N a t i o n , t h e Rule of Law, a n d D e m o c r a c y 

T h e c o m m u n i t a r i a n i n t e rp r e t a t i on of p o p u l a r sovereignty e m p h a 
sizes t he aspect of ex t e rna l sovereignty in such a way tha t t he ques
t ion of t he legit imacy of t h e i n t e rna l o r d e r gets p u s h e d in to t he 
b a c k g r o u n d . T h e p o i n t of Walzer 's ref lect ions is t ha t a h u m a n i t a r i a n 
i n t e rven t ion against violat ions of h u m a n r ights by a dic ta tor ia l re
g ime can only b e just i f ied w h e n t h e affected citizens themselves take 
u p the cudgels against poli t ical repress ion and , by a recognizab le act 
of rebe l l ion , p rov ide c o n c r e t e p r o o f t ha t t he g o v e r n m e n t is o p p o s e d 
to t he t r u e aspi ra t ions of t h e p e o p l e a n d t h r ea t ens t h e integri ty of 
the communi ty . Accordingly, t h e legit imacy of a poli t ical o r d e r is 
m e a s u r e d in t he first ins tance by t h e acco rd be tween the poli t ical 
l eade r sh ip a n d t h e cul tura l f o r m of life t ha t is consti tut ive of t he 
ident i ty of t h e p e o p l e : "A state is legi t imate o r no t , d e p e n d i n g u p o n 
the 'fit' of g o v e r n m e n t a n d communi ty , t ha t is, t he d e g r e e to which 
the g o v e r n m e n t actually r ep re sen t s t he polit ical life of its p e o p l e . 
W h e n it d o e s n ' t d o that , t h e p e o p l e have a r igh t to rebe l . Bu t if they 
a re free to r ebe l t h e n they are also free n o t to r e b e l . . . because they 
still believe t he g o v e r n m e n t to b e to lerable , o r they a re accus tomed 
to it, o r they are personal ly loyal to its l eaders . . . . A n y o n e can m a k e 
such a r g u m e n t s , b u t only subjects o r citizens can act o n t h e m . " 4 2 

Walzer 's critics p r o c e e d f rom a different u n d e r s t a n d i n g of d e m o 
cratic se l f -determinat ion; they reject t h e view tha t i n t e rna l sover
eignty is simply a m a t t e r of t h e e f fec t ive jg re j^^ 
O n this r e a d i n g the key to j u d g i n g the legit imacy of t he i n t e r n a l 
o r d e r is n o t c o m m o n cul tura l i n h e r i t a n c e b u t t h e real izat ion of civil 
r ights: "The m e r e fact t ha t t h e m u l t i t u d e shares some form of com
m o n l i f e — c o m m o n t radi t ions , cus toms, interests , history, institu
t ions, a n d bounda r i e s—is n o t sufficient to g e n e r a t e a g e n u i n e , 
i n d e p e n d e n t , legi t imate polit ical c o m m u n i t y . " 4 3 T h e critics d i spu te 
t h e p r inc ip le of n o n i n t e r v e n t i o n a n d advocate , as far as possible, t h e 
expans ion of t h e i n t e r n a t i o n a l p ro t ec t i on of h u m a n r ights . H e r e , of 
course , t ha t a state is i l legi t imate a c c o r d i n g to the^stajridards of t he 
cons t i tu t iona l state is not , a suffidmt condition, for i n t e r v e n i n g in its 
i n t e rna l affairs. O the rwi se t h e U N Gene ra l Assembly would have to 
b e c o m p o s e d a long comple te ly different l ines. Walzer rightly po in t s 
o u t tha t f rom a m o r a l p o i n t of view every decis ion to act o n beha l f 
of citizens of a n o t h e r c o u n t r y is dub ious . Proposa ls for a case-by-case 
t r e a t m e n t of i n t e r v e n t i o n 4 4 also take i n to a c c o u n t t he limits a n d the 
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e x t r e m e dange r s of a politics of h u m a n r i g h t s . 4 5 But t h e decis ions 
a n d strategies of t he wor ld organ iza t ion , a n d especially t he in te rven
t ions of forces ca r ry ing o u t U N m a n d a t e s since 1989, ind ica te the 
d i rec t ion a long which i n t e rna t i ona l law (Volkerrecht) is gradual ly be
ing t r ans fo rmed in to a cosmopo l i t an law (Weltbiirgerrecht) ,46 

T h e s e polit ical a n d legal d e v e l o p m e n t s a re reac t ions to an objec
tively c h a n g e d si tuat ion. T h e u n p r e c e d e n t e d n a t u r e a n d scale of t he 
g o v e r n m e n t cr iminali ty t ha t sp read in t h e wake of t h e technologi 
cally u n f e t t e r e d a n d ideologically u n r e s t r a i n e d S e c o n d World War 
m a k e s a m o c k e r y of t h e classical p r e s u m p t i o n of t h e i n n o c e n c e of 
t he sovereign subjects of i n t e r n a t i o n a l law. A presc ien t politics of 
p e a c e k e e p i n g m u s t take in to a c c o u n t t h e c o m p l e x social a n d politi
cal causes of war. W h a t is u rgen t ly n e e d e d a re strategies des igned to 
in f luence—where possible, in a nonv io l en t m a n n e r — t h e i n t e rna l 
o r d e r of formally sovereign states whose goal is to foster self-sustain
ing e c o n o m i e s a n d to lerable social condi t ions , equa l democra t i c 
par t ic ipa t ion , t h e r u l e of law, a n d a cu l tu re of to le rance . Such inter
ven t ions in s u p p o r t of i n t e r n a l democra t i za t ion a re , however, i r rec
onci lable with a c o n c e p t i o n of democra t i c se l f -determinat ion tha t 
g r o u n d s a r igh t of na t iona l i n d e p e n d e n c e for t he sake of t he collec
tive self-realization of a cul tura l f o r m of life. 

V Only a Europe o f Fatherlands? 

In view of t he subversive forces a n d imperat ives of t he wor ld m a r k e t 
a n d of t he increas ing densi ty of worldwide ne tworks of c o m m u n i c a 
t ion a n d c o m m e r c e , t h e ex t e rna l sovereignty of states, however it 
may b e g r o u n d e d , is by n o w in any case an a n a c h r o n i s m . Also t he 
increas ing global d a n g e r s which have l ong since u n i t e d t he na t ions 
of the wor ld unwit t ingly in to an invo lun ta ry risk society r e n d e r a 
pract ical necessity t he c rea t ion of politically c o m p e t e n t organiza
t ions o n t he sup rana t iona l level. For t he t ime b e i n g thefeTs^aTackT 
of collective actors w h o cou ld p u r s u e a "domest ic" polit ics o n a 
global scale a n d would have t he power to agree o n t h e requis i te 
pa r ame te r s , a r r a n g e m e n t s , a n d p r o c e d u r e s . Yet these c i rcumstances 
have in t h e m e a n t i m e c o m p e l l e d nat ion-states to u n i t e in to la rger 
uni t s . This process gives rise to d a n g e r o u s legi t imat ion deficiencies, 

Chapter 5 
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as is shown by the e x a m p l e of t he E u r o p e a n U n i o n . As new organi
zat ions e m e r g e even fu r the r r e m o v e d f rom the poli t ical base , such 
as t h e Brussels bureaucracy, t h e g a p be tween se l f -programming ad
minis t ra t ions a n d systemic ne tworks , o n t h e o n e j i a n d , a n d d e m o -
cratic processes , o n t h e other , grows constantly. T h e helpless 
defensive reac t ions to these cha l lenges again d e m o n s t r a t e t he inap-
p ropr i a t eness of a substantive c o n c e p t i o n of p o p u l a r sovereignty. 

A l t h o u g h t h e verdict of t h e Federa l Cons t i tu t iona l C o u r t of Ger
m a n y c o n c e r n i n g the Maast r icht Treaty effectively ratifies t h e p ro 
p o s e d expans ion of t he c o m p e t e n c e s of t he E u r o p e a n U n i o n , t he 
just if icat ion it provides reaffirms t h e a s sumpt ion t h a t t h e p r inc ip le 
of democracy would b e unaccep tab ly "empt ied of c o n t e n t " if t h e 
exercise of state funct ions cou ld n o t b e t ied o n c e m o r e to a "rela
tively h o m o g e n e o u s " citizen body. T h e Cour t , which takes its o r ien
ta t ion f rom H e r m a n n He l l e r ( r a the r t h a n Carl Schmi t t ) , appa ren t ly 
wants to reject an e thnona t iona l i s t c o n c e p t i o n of t h e p e o p l e . Never
theless, it takes t h e view tha t a democra t ica l ly leg i t imated state 
au thor i ty m u s t flow f rom a poli t ical will-formation t h r o u g h which a 
p e o p l e gives sufficient express ion to its prepoli t ical ly given "nat ional 
identity." If a d e m o c r a t i c p rocess is to take r o o t at all, it m u s t be 
possible for t h e citizen body to express legally "what un i tes t h e m 
socially a n d politically in a relatively h o m o g e n e o u s m a n n e r . " 4 7 

Given this basic a s sumpt ion , t h e C o u r t expla ins why t h e Maas
t r icht Treaty will n o t f o u n d a E u r o p e a n federal state in to which the 
Federa l Republ ic wou ld b e subsumed , the reby s t r ipp ing it of its 
s t and ing as a subject of i n t e r n a t i o n a l law (with t h e r igh t to c o n d u c t 
i n d e p e n d e n t judic ia l , domes t ic , a n d fore ign policies, a n d to main
tain its own defense forces) . 4 8 In essence t h e a r g u m e n t of t he C o u r t 
a ims to prove tha t the treaty does j i o ^ establish t he s u p r e m e consti-
tu t iona l au thor i ty (^^^j^^^^^gfeasl , of an i n d e p e n d e n t suprana
t ional legal subject (on an analogy with t h e U n i t e d States, for 
e x a m p l e ) . T h e "alliance of s t a t e s " 4 9 is s u p p o s e d to owe its exis tence 
only to t h e "author iza t ion of states which remain sovereign": "The 
Maast r icht Treaty takes a c c o u n t of t h e i n d e p e n d e n c e a n d sover
eignty of t he m e m b e r states by obl iga t ing t h e U n i o n to respec t t he 
na t iona l idejrtity^of its m e m b e r s t a t e s . " 5 0 F o r m u l a t i o n s such as these 
be t ray the^conceptual barriersj) t ha t t he substantive c o n c e p t of p o p u l a r 
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sovereignty erec ts to t h e t ransfer of sovereignty r ights to suprana
t ional bodies . Moreover , they l ead to as tonish ing conc lus ions tha t 
c a n n o t b e r econc i l ed with ear l ier verdicts of t h e c o u r t o n t he pri
macy of E u r o p e a n C o m m u n i t y law. 5 1 

O n e would n o t b e mis taken if o n e d i s ce rn ed in t he t e n o r of the 
Cour t ' s just if icat ion a cer ta in level of a g r e e m e n t with t h e conc lus ion 
tha t H e r m a n n L u b b e draws f rom his ph i l ipp ic against t h e "Uni ted 
States of E u r o p e ; " as h e confident ly asserts in t h e subti t le , this u n i o n 
is "not to be" : "The legit imacy of t he fu ture E u r o p e a n U n i o n . . . 
rests o n t h e sha red interes ts of its m e m b e r count r ies , n o t o n the 
se l f -determining will of a E u r o p e a n citizenry. A E u r o p e a n p e o p l e has 
n o polit ical exis tence and , while t h e r e is n o r ea son to t h ink t ha t an 
e x p e r i e n c e of m u t u a l b e l o n g i n g a m o n g E u r o p e a n s ana logous to 
tha t which un i t e s a p e o p l e is inconceivable , a t t h e p r e s e n t t ime t h e r e 
a re n o foreseeable c i rcumstances u n d e r which a legi t imacy-founding 
E u r o p e a n will cou ld take s h a p e . " 5 2 Against this skepticism o n e cou ld 
p o i n t to t h e decisive historical expe r i ences jthat u n d e n i a b l y u n i t e t he 
E u r o p e a n geop le s . For t h e ca tas t rophes of two wor ld wars have 
tough^^ 
nat ional is t ic , exc lus iona ry ,mechan i sms feed. Why shou ld a sense of 
b e l o n g i n g t o g e t h e r cultural ly a n d politically n o t grow o u t of these 
exper iences—especia l ly against t he r ich b a c k g r o u n d of sha r ed tradi
t ions which have l ong since achieved world-historical significance, as 
well as o n t he basis of t h e over lapp ing interes ts a n d d e n s e ne tworks 
of c o m m u n i c a t i o n which have m o r e recent ly deve loped in t h e dec
ades of e c o n o m i c success of t he E u r o p e a n Communi ty? Clearly 
L u b b e ' s euroskept ic i sm is mot iva ted by the artificial d e m a n d for a 
m u t u a l be long ing , "ana logous to t ha t of a p e o p l e . " Bu t t h e " h o m o 
g e n e o u s p e o p l e , " which is again p rov ing a n i m p e d i m e n t to reflec
t ion, is t h e w r o n g analogy. 

T h e confl ic t - r idden h is tory of state fo rma t ion in t h e pos tco lonia l 
p e r i o d in Asia a n d especially in Africa does n o t offer a convinc ing 
c o u n t e r e x a m p l e . W h e n t h e erstwhile colonies were "gran ted" inde 
p e n d e n c e by t h e wi thdrawal of t h e colonia l powers , t he p r o b l e m was 
tha t these artificial te r r i tor ies achieved ex t e rna l sovereignty wi thou t 
already having an effective state power at the i r disposal . After t h e 
withdrawal of t he colonia l admin i s t ra t ion t h e n e w g o v e r n m e n t s in 
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many ins tances cou ld assert the i r sovereignty in ternal ly only with 
great difficulty. N o r cou ld this b e achieved by m e a n s of repress ion: 
"The p r o b l e m was everywhere to 'fill i n ' ready-made states with 
na t iona l con t en t . This poses t he in te res t ing ques t ion , why postcolo-
nial states h a d to b e na t ions . . . . Na t ion-bu i ld ing as d e v e l o p m e n t 
m e a n s t h e ex tens ion of an active sense of m e m b e r s h i p to t h e en t i re 
popu lace , t h e secure accep tance of state authori ty, t h e red is t r ibu t ion 
of resources to fu r the r t he equali ty of m e m b e r s , a n d t h e ex tens ion 
of effective state o p e r a t i o n to t he p e r i p h e r y . " 5 3 T h e c o n t i n u i n g tr ibal 
conflicts in formally i n d e p e n d e n t pos tcolonia l states serve as a re
m i n d e r t ha t na t ions only arise o n c e they have t raversed t he difficult 
r oad f rom e t h n i c a l l y j } ^ 
o H l T a l i c ^ solidarity a m o n g citizens w h o a re 
st t : angeTrsnto^ne anotherSln t h e West, this p rocess of nat ion-s ta te 
fo rmat ion , which i n t e r c o n n e c t s a n d mixes t r ibes a n d reg ions , t ook 
m o r e t h a n a century . 

This process of in t eg ra t ion itself d e m o n s t r a t e s t he t r u e funct ional 
r e q u i r e m e n t s for democra t i c will-formation, namely, t h e c o m m u n i 
cative circuits of a poli t ical publ ic s p h e r e t ha t deve loped o u t of 
bou rgeo i s associations a n d t h r o u g h t h e m e d i u m of t h e mass press . 
This e n a b l e d t he same t h e m e s to acqu i re s imul taneously t h e same 
re levance for a large pub l ic t ha t r e m a i n e d a n o n y m o u s a n d to spur 
citizens sepa ra t ed by g rea t d is tances to m a k e s p o n t a n e o u s con t r ibu
tions. This process gives rise to publ ic op in ions tha t aggrega te 
t h e m e s a n d a t t i tudes to t he p o i n t w h e r e they exercise poli t ical 
in f luence . T h e co r r e c t analogy is obvious: t he initial i m p e t u s to 
in teg ra t ion in t h e d i rec t ion of a pos tna t iona l society is n o t p rov ided 
by t h e subst ra te of a s u p p o s e d " E u r o p e a n p e o p l e " b u t by t h e com
munica t ive n e t w o r ^ o f a^uropeanrwifj le poli t ical publ ic s p h e r e em
b e d d e d in a s h a r e d polit ical cu l tu re . T h e la t ter is f o u n d e d onfa civjT 

Tocie ty \Torn^^ n o n g o v e r n m e n t a l organiza
t ions, a n d d t i z e n initiatives a n d m o y e m e n t s , a n d will b e occup i ed by 
a renas in which the p o l i t i c a l partiej) can directly address t he deci
sions of E u r o p e a n ins t i tu t ions a n d go b e y o n d m e r e tactical al l iance 
to f o r m a E u r o p e a n par ty sys t em. 5 4 
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I basically ag ree with Die te r G r i m m ' s diagnosis [of t h e c u r r e n t con
st i tut ional status of t h e E u r o p e a n U n i o n ] ^ h o w e v e r , an analysis of 
its p re suppos i t i ons leads m e to draw a different poli t ical conc lus ion . 

The Diagnosis 

F r o m a cons t i tu t iona l perspect ive, o n e can d i sce rn a con t rad ic t ion 
in t h e E u r o p e a n U n i o n ' s p r e s e n t s i tuat ion. O n t h e o n e h a n d , t he 
E U is a sup rana t i ona l o rgan iza t ion e s t a b U ^ ^ 
ties a n d w i thou t a cons t i tu t ion of its own. In this r espec t it is n o t a 
state (in t h e m o d e r n sense of a cons t i tu t iona l state charac te r ized by 
a m o n o p o l y o n violence a n d a domestical ly a n d in te rna t iona l ly rec
ogn ized sovereignty) . O n the o t h e r h a n d , C o m m u n i t y ins t i tu t ions 
c rea te_Eur^e j in^aw__ tha t b inds t he m e m b e r s ta tes—thus t he E U 
exercises a s u p r e m e au thor i ty previously c la imed only by individual 
states. F r o m this results t h e o f t -bemoaned d e m o c r a t i c deficit. Com
mission a n d Counc i l p r o n o u n c e m e n t s , as well as decis ions by t h e 
E u r o p e a n Cour t , a re i n t e r v e n i n g ever m o r e p ro found ly in to t he 
m e m b e r states ' i n t e r n a l affairs. Wi th in t he f ramework of t h e sover
eignty r ights c o n f e r r e d u p o n the U n i o n , t he E u r o p e a n executive 
may enforce its p r o n o u n c e m e n t s over a n d against t h e oppos i t ion of 
t h e na t iona l g o v e r n m e n t s . At t h e same t ime, as l o n g as t h e E u r o p e a n 
P a r l i a m e n t is only e q u i p p e d with weak c o m p e t e n c e s , these p ro 
n o u n c e m e n t s a n d e n a c t m e n t s lack d i rec t democra t i c legi t imat ion. 

Does Europe Need a Constitution? Response to 
Dieter Grimm 
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T h e execut ive ins t i tu t ions of t h e c o m m u n i t y derive the i r legitimacy 
f rom tha t of t h e m e m b e r g o v e r n m e n t s . T h e y are n o t ins t i tu t ions of 
a state t ha t is itself cons t i tu ted by t h e act of will o n t h e p a r t of the 
u n i t e d citizens of E u r o p e . T h e E u r o p e a n passpor t does n o t as yet 
confer r ights consti tut ive for democra t i c c i t izenship. 

Political Conclusion 

In con t ras t with t h e federalists w h o r e c o m m e n d a d e m o c r a t i c pat
t e r n for t he EU, G r i m m warns against any fu r the r e ros ion of na
t ional c o m p e t e n c e s by E u r o p e a n law. T h e democra t i c deficit would 
n o t b e effectively filled by a "statist sho r t cu t " to t h e p r o b l e m , b u t 
r a t h e r d e e p e n e d . New polit ical ins t i tu t ions , such as a E u r o p e a n 
P a r l i a m e n t with t h e usua l powers , a g o v e r n m e n t f o r m e d o u t of t h e 
Commiss ion , a S e c o n d C h a m b e r r ep lac ing t h e Counci l , a n d a Euro
p e a n C o u r t of Jus t ice with e x p a n d e d c o m p e t e n c e s , in themselves 
offer n o solut ions . If they are n o t filled with life, they will ins tead 
accelera te t h e t endenc i e s toward a u t o n o m i z a t i o n of bu reauc ra t i zed 
polit ics a l ready a p p a r e n t wi thin t h e na t iona l f rameworks. T h e rea l 
p re requis i tes for a European-wide in t eg ra t ion of citizen will-forma
t ion have b e e n absen t u p to now. Cons t i tu t iona l euroskept ic i sm thus 
a m o u n t s to t h e empir ical ly based a r g u m e n t tha t as l o n g as t h e r e is 
n o t a E u r o p e a n p e o p l e tha t is sufficiently " h o m o g e n e o u s " to f o r m a 
d e m o c r a t i c will, t h e r e shou ld be n o cons t i tu t ion . 

T h e Discussion 

My reflect ions a re d i r ec ted agains t (1) t h e i n c o m p l e t e a c c o u n t of 
t h e al ternat ives a n d (2) t he n o t ent i re ly u n a m b i g u o u s no rma t ive 
just i f icat ion of t h e funct ional r e q u i r e m e n t s for d e m o c r a t i c will-
fo rma t ion . 

(1) G r i m m presen t s us with t h e u n w e l c o m e c o n s e q u e n c e s t ha t 
wou ld resul t f rom the t rans i t ion of t he E u r o p e a n C o m m u n i t y to a 
democra t ica l ly cons t i tu ted , federa l state shou ld t h e new ins t i tu t ions 
n o t take roo t . So l o n g as a E u r o p e a n - n e t w o r k e d civil society, a Eu ro 
pean-wide poli t ical publ ic s p h e r e , a n d a c o m m o n polit ical cu l tu re 
a re lacking, t h e sup rana t iona l decis ion processes wou ld b e c o m e in-
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creasingly independent of the still nationally organized processes of 
opinion- and will-formation. This prognosis of the dangers involved 
strikes me as plausible. But what is the alternative? 

Grimm's preferred option seems to imply that the constitutional 
status quo can at least freeze the extant democratic deficit. Com-
pletely independently of constitutional innovations, however, this 
deficit expands day by.day because the economic and social dynam
ics, even within the^ existing institutional framework., perpetuate the 
erosion of national powers A As Grimm himself 
acknowledges, "The democratic principle is valid for the member 
states whose own decision capabilities are however diminishing: de
cisional capability is accruing to the European Community where 
the democracy principle is developing only weakly." But if the gap is 
steadily widening between the European authorities' expanding 
scope and the inadequate legitimation of the proliferating European 
regulations, then decisively adhering to an exclusively nation-state 
oriented mode of legitimation does not necessarily mean opting for 
the lesser evil. The federalists at least accept the foreseeable—and 
perhaps avoidable—risk of the autonomization of supranational or
ganizations as a challenge. The euroskeptics have, from the start, 
acquiesced in the supposedly irresistible erosion of democratic sub
stance so that they do not have to leave what appears to be the 
reliable shelter of the nation-state. 

In fact, the shelter is becoming increasingly less comfortable. The 
debates on national economic competitiveness and the international 
division of labor in which we are engaged make us aware of quite 
another gap—a gap^ between the nation :state^s_increasingly limited 
maneuverability and the imperatives of modes ofjpmdiicliQn inter-
woven worldwide . ( fedeTn^ profit from their respective 
economies only as long as there are "national economies" that can 
still be influenced by political means. With the denationalization of 
the economy, especially of the financial markets and of industrial 
production itself, and above all with the globalization and rapid 
expansion of labor markets, national governments today are increas
ingly compelled to accept permanently high unemployment and the 
marginalization of a growing minority for the sake of international 
competitiveness. If the welfare state is to be preserved at least in its 
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essentials a n d if t h e c rea t ion of a separa te underc lass is to b e 
avoided, t h e n ins t i tu t ions capab le of ac t ing suprana t iona l ly m u s t b e 
fo rme d . Only regional ly c o m p r e h e n d reg imes like t he E u r o p e a n 
C o m m u n i t y can still affect t h e global system a long the l ines of a 
c o o r d i n a t e d wor ld domes t i c policy. 

In G r i m m ' s accoun t , t h e E U appea r s as an ins t i tu t ion to b e put up 
with, a n d with whose abs t rac t ions we m u s t live. T h e reasons we 
shou ld want it politically a re n o t p r e s e n t e d . I submi t t ha t t h e g rea t e r 
d a n g e r is p o s e d by t h e a u t o n o m i z a t i o n of global ized ne tworks a n d 
marke t s which s imul taneously c o n t r i b u t e to<^he f r agmen ta t ion of 
public^ consc iousness^ If these systemic pressures a re n o t m e t by 
politically capab le inst i tut ions, t h e r e will b e a r e s u r g e n c e of t h e 
c r ipp l ing fatalism of t h e O l d Empi re s in t he mids t of h ighly m o b i l e 
m o d e r n e c o n o m i e s . T h e decisive e l e m e n t s of this fu ture scenar io 
wou ld b e t h e pos t indus t r ia l mise ry of t h e "surplus" p o p u l a t i o n p ro 
d u c e d by t h e surplus society—the T h i r d Wor ld wi thin t h e First— 
a n d an a c c o m p a n y i n g m o r a l e ros ion of poli t ical communi ty . This 
fu ture-presen t wou ld in r e t rospec t see itself as t h e fu ture of a pas t 
i l lus ion—the democra t i c i l lusion acco rd ing to which societies 
cou ld still d e t e r m i n e the i r own dest inies t h r o u g h poli t ical will a n d 
consciousness . 

(2) I have n o t yet said any th ing a b o u t t h e anci l lary p r o b l e m of 
sup rana t iona l bod ie s ' b e c o m i n g increasingly i n d e p e n d e n t , a p r o b 
l em tha t G r i m m rightly emphas izes . Natural ly any assessment of t h e 
chances for a European-wide democracy d e p e n d s in t h e first p lace 
u p o n empirical ly g r o u n d e d a r g u m e n t s . Bu t we first have_tojdeter -
m i n e t h e funct ional requJTjgments; a n d for that , t h e n o r m a t i v e per
spective in which these r e q u i r e m e n t s a re justified is crucial . 

G r i m m rejects a E u r o p e a n cons t i tu t ion "because t h e r e is as yet n o 
E u r o p e a n p e o p l e . " This wou ld seem at first s ight to b e f o u n d e d 
u p o n t h e same p remise tha t i n f o r m e d the t e n o r of t h e G e r m a n 
Cons t i tu t iona l Cour t ' s Maast r icht j u d g m e n t — n a m e l y , t h e view tha t 
t he state 's d e m o c r a t i c leg i t imat ion r equ i r e s a cer ta in h o m o g e n e i t y 
of t he citizenry. However, G r i m m immedia te ly d is tances himself 
f rom Carl Schmit t ' s c o n c e p t i o n of volkisch o r e thnic-cul tura l h o m o 
geneity: "The p re suppos i t i ons for d e m o c r a c y a re deve loped h e r e n o t 
of t he p e o p l e , b u t f rom t h e society t ha t wants to cons t i tu te itself as 
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a poli t ical un i t . But this p r e s u m e s a collective identity, if it wants to 
settle its conflicts w i thou t v iolence , accep t majority ru l e , a n d prac t ice 
solidarity." This c o n c e p t i o n leaves o p e n t h e ques t ion of h o w t h e 
called-for collective ident i ty is to b e u n d e r s t o o d . I see t h e n u b of 
r epub l i can i sm in t h e fact tha t t h e fo rms a n ^ ^ c j ^ e j d m ^ s j o f t h e 
cons t i tu t iona l state, t o g e t h e r with t h e democra t i c m o d e of legit ima
t ion, s imu l t eneou i lyTorge a new level of social in teg ra t ion . D e m o 
cratic c i t izenship establishes an abstract , legally m e d i a t e d solidarity 
be tween s t rangers . Th i s f o r m of social in tegra t ion , wh ich first 
e m e r g e s with t h e nat ion-s ta te , is real ized in t h e f o r m of a politically 
socializing communicative context. I n d e e d it d e p e n d s u p o n t h e satisfac
t ion of cer ta in i m p o r t a n t funct ional r e q u i r e m e n t s t ha t c a n n o t b e 
fulfilled simply by adminis t ra t ive m e a n s . To these r e q u i r e m e n t s be
l o n g cond i t i ons in which a n etfakiaty of 
citizens can also deve lop a n d b e r e p r o d u c e d communica t ive ly—but 
n o t a collective ident i ty t ha t is independent of the democratic process itself 
and , as such, exists p r io r to t ha t process . W h a t un i t e s a n a t i o n of 
citizens, as o p p o s e d to a Volksnation, is n o t s o m e p r imord i a l subst ra te 
b u t r a t h e r an intersubjectively sha r ed con t ex t of possible m u t u a l 
u n d e r s t a n d i n g . 

It is t he re fo re crucial in this con t ex t w h e t h e r o n e uses t h e t e r m 
"peop le" in t h e jurist ically n e u t r a l sense of "state-consti tut ing peo 
p le , " o r w h e t h e r o n e associates t he t e r m with n o t i o n s of ident i ty of 
s o m e o t h e r k ind . In G r i m m ' s view the ident i ty of a n a t i o n of citizens 
"need n o t " b e " roo ted in e thn i c or ig in , b u t may also have o t h e r 
bases." I t h i n k o n t h e c o n t r a r y t ha t it must have a n o t h e r basis if t h e 
d e m o c r a t i c p rocess is finally to g u a r a n t e e t h e social i n t eg ra t ion of a 
d i f f e ren t i a t ed—and today increasingly differentiat ing—society. This 
b u r d e n m u s t n o t b e shifted f rom the levels of poli t ical will-formation 
to p r e s u m e d prepol i t ica l substrates , for t h e cons t i tu t iona l state un 
de r t akes to foster social i n t eg ra t ion if necessary in t h e legally ab
stract f o r m of poli t ical pa r t i c ipa t ion a n d to secure t h e substantive 
status of c i t izenship in d e m o c r a t i c ways. T h e examples of cultural ly 
a n d ideologically pluralist ic societies only serve to emphas ize this 
no rma t ive po in t . T h e mul t i cu l tu ra l se l f -unders tanding of t h e na t ions 
of citizens f o r m e d in classical coun t r i e s of i m m i g r a t i o n like t h e 
U S is m o r e instruct ive in this r e spec t t h a n t ha t der ived f rom t h e 
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culturally assimilationist F r e n c h m o d e l . If in t h e same democra t i c 
poli t ical c o m m u n i t y various cul tura l , rel igious, a n d e thn i c fo rms of 
life a re to exist a m o n g a n d with each o t h e r o n equa l t e rms , t h e n the 

^majority cu l ture) m u s t b e c o m e suf f^ iendy d e t a d i g j f rom its tradi
t ional , historically expl icable fusion with the^olitical c u l t u r ^ s h a r e d 
by all citizens. ^ " 

To b e sure , a politically cons t i tu ted con t ex t of solidarity be tween 
citizens w h o , desp i te r e m a i n i n g s t rangers to o n e ano the r , a re sup
p o s e d to s tand u p for each o t h e r is a communica t ive con tex t involv
ing demanding preconditions. O n this p o i n t t h e r e is n o d i sag reemen t . 
T h e core is f o r m e d by a poli t ical publ ic s p h e r e which enab les citi-
zens to take pos i t ions at t h e ^ a m e t ime^on t h e ^ a m e topicsSof t he 

<^same relevance^JTrnrp^blic s p h ^ e m u ^ t r i o t b e Reformed t n r o u g h 
e i the r e x t e r n a l 3r i n t e rna l coerc ion . It m u s t b e e m b e d d e d in t he 
c o n t e x t of a f reedom-valuing poli t ical cu l tu re a n d b e s u p p o r t e d by 
a l iberal associat ional s t ruc tu re of a civil society. Socially re levant 
e x p e r i e n c e f rom still-intact private sphe res m u s t flow in to such a civil 
society so t ha t they may be p rocessed t h e r e for publ ic t r e a tmen t . 
Political par t ies t ha t have n o t b e c o m e i n t e g r a t e d i n to t h e state ap
pa ra tus m u s t r e m a i n r o o t e d in this c o m p l e x so tha t they can m e d i a t e 
be tween t h e sphe res of in fo rmal publ ic c o m m u n i c a t i o n , o n t he pne 
h a n d , a n d t h e ins t i tu t ional ized de l ibe ra t ion a n d dec is ion-making 
processes , o n t h e o ther . Accordingly, f rom a no rma t ive perspect ive 
t h e r e can .be_ n o E u r o p e a n federal state w o r t h y of t h e title of a 
E u r o r ^ ^ , i n t eg ra t ed p u b l i c 

s p h g r e j d t e c o m m o n ^ p ^ t i c ^ cu l tu re : a civil 
society encomp a ss i ng in te res t associations, n o n g o v e r n m e n t a l or
ganizat ions , ci t izens ' m o v e m e n t s , etc. , a n d natura l ly a par ty system 
a p p r o p r i a t e to a E u r o p e a n a r ena . I n shor t , this entai ls[publ ic com-

Inunica t io r i ] t ha t t r anscends t h e b o u n d a r i e s of t h e thus far l imi ted 
na t iona l pub l ic spheres . 

Certainly, t he ambi t ious funct ional r e q u i r e m e n t of democra t i c 
will-formation can scarcely b e sufficiently fulfilled within t h e p r e s e n t 
nat ion-sta te f ramework; this is all t h e m o r e t r u e for E u r o p e . Wha,t 
c o n c e r n s m e , however, is t h e perspect ive f rom which these func
t ional p re requis i tes a re normat ive ly justif ied; for this no rma t ive 
s t a n d p o i n t in a cer ta in sense pre judices t h e empirical^ey^uajdon^of 
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the p r e s e n t difficulties. T h e s e mus t , for t h e t ime be ing , seem insu
pe rab le if a prepol i t ica l collective ident i ty is r e g a r d e d as necessary, 
as i n d e p e n d e n t cu l tura l subst ra te which is merely articulated in t h e 
fulfillment of t h e said funct ional r e q u i r e m e n t s . Bu t a communica t ive 
u n d e r s t a n d i n g of democracy, o n e tha t G r i m m also seems to favor, 
can n o l onge r rest u p o n such a concre t i s t u n d e r s t a n d i n g of " the 
peop le . " Th i s n o t i o n falsely projects h o m o g e n e i t y w h e r e in fact 
t h e r e is only he terogenei ty . 

T h e ethical-polit ical se l f -unders tanding of citizens in a democra t i c 
c o m m u n i t y m u s t n o t b e t aken as a historical-cultural a p r io r i t ha t 
makes democra t i c will-formation possible, b u t r a t h e r as t h e fluid-
c o n t e n t of a c i rcula tory process tha t is g e n e r a t e d t h r o u g h d i e Jheggl 
ins t i tu t ional izat ion of ci t izens ' c o m m u n i c a t i o n ^ T h i s is precisely h o w 
n a t i o n a l ident i t ies were f o r m e d in m o d e r n E u r o p e . T h e r e f o r e it is 
to b e ej^£cj :ej[^^ foaLwoj^dj^created 
Gy a E u r o p e a n cons t i tu t ion would have a catalytic effect. E u r o p e has 
b e e n in teg ra t ing economically, socially, a n d administrat ively for 
some t ime a n d in add i t ion can base itself o n a c o m m o n cul tura l 
b a c k g r o u n d a n d the s h a r e d historical e x p e r i e n c e of having happi ly 
ove rcome na t iona l i sm. Given the polit ical will, t h e r e is n o a p r io r i 
r eason it c a n n o t c rea te t he pohtical ly necessary communica t ive con-

J e x t o n c e t he cons t i tu t ional basis for such a con t ex t has b e e n laid 
down. Even t h e r e q u i r e m e n t of a c o m m o n language-^-English as a 
s econd first language - j—ought n o t b e an i n s u r m o u n t a b l e obstacle 
given t h e exist ing level of fo rmal school ing . E u r o p e a n ident i ty can^ 
in any case m e a n n o t h i n g o t h e r t na t i on^d ive j ^ i t y . 
A n d p e r h a p s G e r m a n federal ism, as it deve loped after Prussia was 
sha t t e r ed a n d t h e confessional division ove rcome , m i g h t n o t b e t h e 
worst m o d e l . 
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For Kant , t h e "pe rpe tua l p e a c e " invoked by the A b b e St. P ie r re is an 
ideal tha t shou ld l e n d t h e idea of a cosmopo l i t an o r d e r attractive
ness a n d intuit ive force. Wi th this Kant i n t roduces a th i rd d i m e n s i o n 
in to his legal theory : cosmopo l i t an law (das Recht der Weltburger), an 
innova t ion with far-reaching impl ica t ions , takes its p lace a longs ide 
state law a n d i n t e r n a t i o n a l law. T h e r epub l i can o r d e r of a d e m o 
cratic state f o u n d e d o n h u m a n r ights calls for s o m e t h i n g m o r e t h a n 
t h e weak regu la t ion of be l l ige ren t i n t e rna t i ona l re la t ions by in t e rna 
t ional law. Rather , t h e legal p r inc ip les i m p l e m e n t e d wi th in single 
states shou ld lead ul t imately to a g lobal legal o r d e r t ha t un i t e s all 
peop le s a n d abol ishes war: "All fo rms of t he state a re based o n t h e 
idea of a cons t i tu t ion which is compa t ib l e with t h e na tu ra l r ights of 
m a n , so t ha t those w h o obey t h e law shou ld also act as a unif ied body 
of legislators. A n d if we accordingly t h ink of t h e c o m m o n w e a l t h in 
t e r m s of concep t s of p u r e r eason , it may b e cal led a P la tonic ideal 
(respublica noumenon), which is n o t a n empty f igment of t h e imagina
t ion, b u t the e t e r n a l n o r m of all civil cons t i tu t ions whatsoever, a n d 
a m e a n s of e n d i n g all wars ." 1 T h e c o n c l u s i o n — " e n d i n g all wars"—is 
surpr is ing. I t po in t s to t h e fact t ha t t h e n o r m s of i n t e rna t i ona l law 
tha t r egu la te war a n d peace a re only provisionally valid, t ha t is, they 
a re valid only unt i l t h e process of legal pacification for which Kant 
p r e p a r e s t h e g r o u n d with his work "Perpe tua l Peace" has b r o u g h t 
a b o u t a cosmopo l i t an o r d e r a n d the reby abol i shed war. 

Kant's Idea of Perpetual Peace: At Two Hundred 
Years9 Historical Remove 
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Of course , Kant deve loped this idea within t he concep tua l frame
work of social con t r ac t t h e o r y (Vernunftrecht) a n d against t h e back
g r o u n d of t he specific historical expe r i ences of his t ime. Bo th now 
separa te us f rom Kant . Wi th t h e u n d e s e r v e d h inds igh t of la ter gen
era t ions , we can n o w see tha t his p roposa l s a re bese t with c o n c e p t u a l 
difficulties a n d t ha t they a re n o l onge r c o n s o n a n t with o u r historical 
exper iences . H e n c e in t h e following I will first sketch t h e p remises 
tha t f o r m Kant ' s s tar t ing po in t . T h e y affect all t h r e e steps of his 
a r g u m e n t : t h e def ini t ion of t he goal , p e r p e t u a l peace ; t h e descr ip
t ion of t he actual project , t h e a p p r o p r i a t e legal f o r m of a federa t ion 
of na t ions ; and , finally, t he solu t ion in t h e ph i losophy of h i s tory to 
t he p r o b l e m p o s e d by this project , t h e g radua l real izat ion of t he idea 
of a cosmopo l i t an o r d e r ( I ) . Fol lowing this, I will e x a m i n e how 
Kant ' s idea s tands u p in l ight of t h e historical e x p e r i e n c e of t he last 
two h u n d r e d years (II) a n d how it m u s t b e r e f o r m u l a t e d in l ight of 
t he c o n t e m p o r a r y global s i tuat ion (III) . T h e p r e s e n t a l ternat ive to 
regress ion to t h e state of n a t u r e which has b e e n p r o p o s e d by legal 
scholars , polit ical scientists, a n d ph i lo sophe r s , name ly t h e idea of a 
cosmopo l i t an democracy , 2 has p r o v o k e d s t rong object ions . But these 
object ions to t he universal ism of cosmopo l i t an law a n d a polit ics .of 
h u m a n r ights lose the i r force o n c e we appropr ia te ly different iate 
be tween law a n d moral i ty in t h e c o n c e p t of h u m a n r ights (IV). Th is 
di f ferent ia t ion also provides t h e key to a metacr i t ic ism of Carl 
Schmit t ' s inf luent ial a r g u m e n t s against t he human i s t i c f o u n d a t i o n 
of legal pacifism (V). 

I 

Kant defines t he goal of t he sought-for "lawful c o n d i t i o n " a m o n g 
peop le s negatively, as t h e abol i t ion of war: " there is to be n o war;" 
t h e "he inous waging of war" m u s t c o m e to a n e n d . 3 Kan t justifies t h e 
desirabili ty of such a p e a c e in r e fe rence to t h e evils of t h e k ind of 
warfare b e i n g waged by t h e p r inces of E u r o p e at tha t t ime with t h e 
aid of the i r m e r c e n a r y a rmies . Kant does n o t acco rd p r i m a r y impor 
t ance a m o n g these evils to t h e victims of war, b u t ins tead to t h e "hor
rors of v io lence" a n d the "devastat ion," a n d above all, to t he p lun
d e r i n g a n d i m p o v e r i s h m e n t of t h e c o u n t r y resul t ing f rom t h e 
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cons iderab le b u r d e n s of d e b t t ha t arise f rom war, a n d h e m e n t i o n s 
as possible c o n s e q u e n c e s of war subjugat ion, t he loss of liberty, a n d 
foreign d o m i n a t i o n . In add i t ion , t h e r e is t h e c o r r u p t i o n of mora l s 
tha t occurs w h e n subjects a re ins t igated by the g o v e r n m e n t to com
mi t such c r imina l acts as spying a n d sp read ing false i n fo rma t ion or 
to c o m m i t acts of t reachery, for example , as sn ipers o r assassins. 
H e r e we e n c o u n t e r t h e p a n o r a m a of l imi ted war, which b e c a m e 
ins t i tu t ional ized as a legi t imate m e a n s of solving conflicts via inter
na t iona l law in t h e system of t he ba l ance of powers after t h e Peace 
of Westphal ia of 1648. T h e o u t c o m e of such wars def ines t he state 
of peace . A n d j u s t as a specific p e a c e treaty e n d s t h e evil of a 
pa r t i cu la r war, so t h e peace al l iance is n o w s u p p o s e d to "put an e n d 
to war forever" a n d abol ish t h e evils of war as such. Th is is wha t is 
m e a n t by "perpe tua l peace . " But t he peace in ques t ion is as l imi ted 
as t h e war f rom which it arises. 

Kan t h a d in m i n d local wars be tween individual states o r all iances; 
h e h a d n o ink l ing of wor ld wars. H e was t h ink ing of wars be tween 
reg imes a n d states, n o t yet of any th ing like e thn i c a n d civil wars; of 
technical ly l imi ted wars tha t still al lowed for a dis t inct ion be tween 
c o m b a t a n t s a n d the civilian p o p u l a t i o n , n o t yet of any th ing like 
guer r i l l a warfare a n d t e r r o r b o m b i n g ; of wars with politically 
de f ined aims, n o t yet of ideologically mot iva ted wars of ann ih i l a t ion 
a n d e x p u l s i o n . 4 Given t h e p r emise of local wars a n d l imi ted warfare , 
t h e no rma t ive scope of i n t e r n a t i o n a l law ex t ends only to ru les for 
t h e c o n d u c t of war a n d for t h e r egu la t ion of peace . T h e r igh t "to go 
to war," t he so-called ius ad helium, which has pr ior i ty over r igh t "in 
war" a n d "after war," is, strictly speaking, n o r igh t at all, for it mere ly 
expresses t h e a rb i t ra ry f r e e d o m t h a t is a c c o r d e d the subjects of 
i n t e r n a t i o n a l law in t h e state of n a t u r e , t ha t is, in t h e lawless condi 
t ion of the i r ex t e rna l r e l a t ions . 5 T h e only n o r m s of c r iminal law tha t 
can i n t e r v e n e in this lawless cond i t i on re la te to t he c o n d u c t of war 
itself, a n d even t h e n they a re only en fo rced by the cour t s of t h e states 
waging war. War cr imes a re c r imes c o m m i t t e d in war. Only since wars 
have b e c o m e un l imi t ed , a n d the c o n c e p t of peace has u n d e r g o n e a 
c o r r e s p o n d i n g ex tens ion , does t h e idea arise tha t war itself—in t h e 
f o r m of a war of aggress ion—is a c r ime tha t deserves to b e ou t lawed 
a n d p u n i s h e d . But Kant cou ld n o t yet conceive of such a c r ime o/war. 
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Whi le p e r p e t u a l p e a c e is a n i m p o r t a n t character is t ic fea ture of a 
cosmopo l i t an order , it is still only a symptom of t he latter. Kan t mus t 
still solve t he problem of h o w such a cond i t i on shou ld b e conceptua l 
ized f rom the p o i n t of view of law. H e m u s t specify wha t differenti
ates cosmopo l i t an law f rom classical i n t e r n a t i o n a l law—in o t h e r 
words , wha t is specific to ius cosmopoliticum. 

W h e r e a s i n t e rna t i ona l law, like all law in t h e state of n a t u r e , is 
only provisionally valid, cosmopo l i t an law wou ld r e semble state-
sanc t ioned civil law in definitively b r i n g i n g t h e state of n a t u r e to an 
e n d . T h e r e f o r e , w h e n descr ib ing t h e t rans i t ion to t h e cosmopo l i t an 
order , Kant r epea ted ly draws o n t h e analogy with t h e or iginal social 
cont rac t , t ha t is, with t ha t exit f rom t h e state of n a t u r e which estab
lishes a par t i cu la r state a n d makes it possible for cit izens to live in 
legally secu red f r eedom. Jus t as t h e social con t rac t b r o u g h t t he state 
of n a t u r e b e t w e e n self-reliant individuals to a n e n d , so too t h e state 
of n a t u r e be tween be l l ige ren t states shou ld c o m e to an e n d . In an 
essay pub l i shed two years p r i o r to "Perpe tua l Peace ," Kant draws 
strict paral lels be tween these two processes . H e r e , too , h e m e n t i o n s 
t h e des t ruc t ion of welfare a n d t h e loss of f r e e d o m as t h e grea tes t 
evils a n d t h e n con t inues : "And t h e r e is n o possible way of coun te r 
ac t ing this excep t t h r o u g h the cons t i tu t ion of a legal o r d e r a m o n g 
peop l e s [Volkerrecht], based u p o n enforceab le pub l ic laws to which 
e a c h state m u s t submi t (by analogy with t h e civil o r polit ical legal 
o r d e r a m o n g individual h u m a n be ings ) . For a p e r m a n e n t universal 
p e a c e by m e a n s of a so-called E u r o p e a n ba l ance of power is a p u r e 
i l lus ion." 6 Kant speaks h e r e of a "universal state [Volkerstaat] to whose 
power all t h e individual states wou ld voluntar i ly submit ." But j u s t two 
years la ter Kan t carefully dis t inguishes be tween "a federa t ion of 
na t i ons" (Volkerbund) a n d "a state of all p e o p l e s " (Volkerstaat). 

T h e o r d e r h e n c e f o r t h desc r ibed as "cosmopol i t an" is s u p p o s e d to 
differ f rom a n i n t e rna l legal o r d e r by vir tue of t he fact t ha t states, 
un l ike individual citizens, d o n o t submi t themselves to t h e pub l ic 
coercive laws of a s u p e r o r d i n a t e power b u t r e t a in the i r i nde 
p e n d e n c e . T h e envisaged federa t ion of free states which r e n o u n c e 
war o n c e a n d for all in the i r ex te rna l re la t ions is s u p p o s e d to leave 
in tac t t he sovereignty of its m e m b e r s . T h e p e r m a n e n t l y associated 
states p rese rve the i r s u p r e m e cons t i tu t iona l au thor i ty a n d a re n o t 
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subsumed in to a wor ld r epub l i c t ha t wou ld b e e n d o w e d with all of 
the d is t inguish ing features of a state. In p lace of t h e "positive idea 
of a wor ld r epub l i c " is p u t t he "negative subst i tute of a . . . f edera t ion 
likely to p r even t war." 7 Th i s f edera t ion is s u p p o s e d to p r o c e e d f rom 
sovereign a g r e e m e n t s u n d e r i n t e r n a t i o n a l law, which a re n o w n o 
longer u n d e r s t o o d o n t h e m o d e l of t h e social cont rac t . For these 
treaties d o n o t establish any ac t ionab le legal r ights of t h e par t ies 
against o n e a n o t h e r b u t only u n i t e t h e m in to a p e r m a n e n t al l iance, 
an " e n d u r i n g a n d vo lun ta ry associat ion." T h u s this act of associat ion 
in to a f ede ra t ion of na t ions goes b e y o n d t h e weak b i n d i n g power of 
i n t e rna t iona l law only in respec t of its " p e r m a n e n c e . " Kan t c o m p a r e s 
the f ede ra t ion of na t i ons to a " p e r m a n e n t congress of s ta tes ." 8 

T h e con t r ad i c to ry cha rac t e r of this cons t ruc t ion is readily appar 
ent . For in a n o t h e r passage Kant asserts t ha t "By a congress is h e r e 
u n d e r s t o o d only a vo lun ta ry coal i t ion of different states which can 
b e dissolved a t any t ime , n o t a u n i o n (like t h a t of t he A m e r i c a n states) 
which is based o n a cons t i tu t ion . . . ." 9 J u s t h o w t h e p e r m a n e n c e of 
this u n i o n , o n which a "civilized" reso lu t ion of i n t e r n a t i o n a l conflict 
d e p e n d s , can b e g u a r a n t e e d wi thou t t h e legally b i n d i n g cha rac t e r of 
an ins t i tu t ion ana logous to a state cons t i tu t ion Kan t never expla ins . 
O n t h e o n e h a n d , h e wants to p rese rve t h e sovereignty of its m e m 
bers by m e a n s of t h e proviso tha t they may dissolve the i r compac t ; 
this is wha t suggests t h e c o m p a r i s o n with congresses a n d vo lun ta ry 
associations. O n t h e o t h e r h a n d , t h e federa t ion tha t f ounds a per
m a n e n t peace is s u p p o s e d to differ f rom mere ly t rans i tory al l iances 
in t ha t its m e m b e r s feel obligated to s u b o r d i n a t e the i r own raison d'etat 
to t h e jo in t ly dec l a r ed goal of "not resolving the i r d isputes by war, 
b u t by a p rocess ana logous to a c o u r t of law." W i t h o u t this e l e m e n t 
of obl igat ion, t h e peaceful congress of na t ions c a n n o t b e c o m e "per
m a n e n t , " n o r can its vo lun ta ry associat ion b e c o m e "endur ing ; " in
stead, it r e m a i n s hos tage to an uns tab le conste l la t ion of interests a n d 
will inevitably fall apar t , m u c h as t h e League of Na t ions would years 
later. Kan t c a n n o t have legal ob l iga t ion in m i n d h e r e , since h e does 
n o t conceive of t h e federa t ion of na t i ons as a n o rgan iza t ion with 
c o m m o n ins t i tu t ions t ha t cou ld acqu i re t h e characteris t ics of a state 
a n d the reby ob ta in coercive authori ty. H e n c e h e m u s t rely exclu
sively o n each g o v e r n m e n t ' s own moral self-obligation. But such t rus t 
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is scarcely reconc i lab le with Kant ' s own soberly realistic descr ip t ions 
of t h e polit ics of his t ime . 

Kant is very m u c h aware of this p r o b l e m b u t never the less glosses 
over it wi th a m e r e appea l to r eason : "If (a) state says: T h e r e shall 
b e n o war be tween myself a n d o t h e r states, a l t h o u g h I d o n o t recog
nize any s u p r e m e legislative power wh ich cou ld secure my r ights a n d 
whose r ights I shou ld in t u r n secure , ' it is impossible to u n d e r s t a n d 
wha t just i f icat ion I can have for p lac ing any conf idence in my r ights , 
unless I can rely o n s o m e subst i tute for t h e u n i o n of civil society i.e. 
o n a free federa t ion . If t he c o n c e p t of i n t e r n a t i o n a l r igh t is to have 
any m e a n i n g at all, r ea son m u s t necessari ly coup le it with a federa
t ion of this k i n d . " 1 0 However, this aff i rmation leaves o p e n the deci
sive ques t ion , namely, h o w t h e p e r m a n e n t self-obligation of states 
t ha t r e ta in the i r sovereignty can b e ensu red . N o t e tha t this does n o t 
yet c o n c e r n t h e empir ica l issue of h o w t h e idea can b e approx i 
m a t e d , b u t r a t h e r h o w t h e idea itself is to b e concep tua l ized . If t h e 
u n i o n of peop le s is to b e a legal, r a t h e r t h a n a mora l , a r r a n g e m e n t , 
t h e n it may n o t lack any of those character is t ics of a "good polit ical 
cons t i tu t ion" tha t Kan t e n u m e r a t e s a coup l e of pages la ter—qual i t ies 
of t he cons t i tu t ion of a state t ha t does n o t n e e d to rely o n "the g o p d 
m o r a l e d u c a t i o n " of its m e m b e r s , b u t ideally has t h e s t r eng th to 
foster such an e d u c a t i o n in t u r n . 

Viewed historically, Kant ' s r e t i cence c o n c e r n i n g the pro jec t of a 
constitutionally organized c o m m u n i t y of na t ions was certainly realistic. 
T h e cons t i tu t iona l state which h a d only recent ly e m e r g e d f rom the 
A m e r i c a n a n d F r e n c h revolut ions was still t h e excep t ion r a t h e r t h a n 
t h e ru l e . T h e ba l ance of powers o p e r a t e d o n the a s sumpt ion tha t 
only sovereign states cou ld b e subjects of i n t e r n a t i o n a l law. U n d e r 
these condi t ions , ex t e rna l sovereignty des ignates t h e capacity of a 
state to m a i n t a i n its i n d e p e n d e n c e a n d h e n c e t he integri ty of its 
b o r d e r s in t h e i n t e rna t i ona l a rena , if necessary by mil i tary force. 
I n t e r n a l sovereignty refers to its capacity, based o n t h e m o n o p o l y of 
t h e m e a n s of v iolence, to ma in t a in law a n d o r d e r in its own te r r i to ry 
by m e a n s of adminis t ra t ive power a n d positive law. Reason of state 
is de f ined in a c c o r d a n c e with t h e pr inc ip les of a power politics, 
which inc lude e n g a g e m e n t in p r u d e n t , l imi ted wars, w h e r e domes t i c 
policy is s u b o r d i n a t e d to fore ign policy. T h e clear separa t ion be-
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tween fore ign a n d domes t i c policy rests o n a n a r r o w a n d politically 
sharply de f ined c o n c e p t of power which is m e a s u r e d in t he final 
analysis by t h e con t ro l over t h e reserve force of t h e mil i tary a n d t h e 
pol ice . 

As l o n g as this c lass ical-modern wor ld of nat ion-states def ines t he 
h o r i z o n of t h o u g h t , any c o n c e p t i o n of a cosmopo l i t an cons t i tu t ion 
tha t does n o t r espec t t h e sovereignty of m e m b e r states necessarily 
seems unreal is t ic . Th is also expla ins why t h e possibility of a unifica
t ion of peop l e s u n d e r t h e h e g e m o n y of a powerful state, which Kant 
evokes with t h e image of a "universal m o n a r c h y , " 1 1 does n o t r ep re 
sen t a viable a l ternat ive: o n t h e fo rego ing premises , such a r u l i n g 
power wou ld inevitably b r i n g a b o u t " the mos t fearful d e s p o t i s m . " 1 2 

Because Kant does n o t t r an scend t h e h o r i z o n of his t ime, it is of 
course equal ly difficult for h i m to believe in any m o r a l mot iva t ion 
for c rea t ing a n d m a i n t a i n i n g a f ede ra t ion be tween free states dedi 
ca ted to power politics. Kant sketches as a so lu t ion to this p r o b l e m 
a ph i lo sophy of h is tory with a cosmopo l i t an p u r p o s e which is sup
p o s e d to l e n d plausibility, t h r o u g h a h i d d e n "purpose of n a t u r e , " to 
t h e i m p r o b a b l e " a g r e e m e n t be tween polit ics a n d morality." 

II 

Kant identifies t h r e e basic quasi -natural t endenc i e s t ha t c o m p l e m e n t 
r ea son a n d a re s u p p o s e d to expla in why a f ede ra t ion of na t ions 
cou ld b e in t h e e n l i g h t e n e d self-interest of each state: (1) t h e peace
ful cha rac t e r of republ ics , (2) t h e power of i n t e r n a t i o n a l t r ade to 
forge an associat ion, a n d (3) t he funct ion of t h e poli t ical pub l ic 
sphe re . Reviewing these a r g u m e n t s in a historical l ight is instruct ive 
in two respects . O n t h e o n e h a n d the i r manifes t c o n t e n t has b e e n 
falsified by d e v e l o p m e n t s in t h e n i n e t e e n t h a n d twent ie th centur ies . 
Bu t o n t h e o t h e r h a n d they d i rec t o u r a t t en t ion to historical devel
o p m e n t s t ha t exhib i t a dialectical tendency. W h e r e a s these develop
m e n t s reveal t ha t t h e p remises o n which Kan t based his theory, 
s h a p e d as they were by cond i t ions as they a p p e a r e d at t he close of 
t h e e i g h t e e n t h century , a re n o l o n g e r valid, they never the less also 
s u p p o r t the c la im tha t a c o n c e p t i o n of cosmopo l i t an law app rop r i 
ately r e f o r m u l a t e d for c o n t e m p o r a r y cond i t ions m i g h t well m e e t 
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with a suppor t ive conste l la t ion of forces, d e p e n d i n g o n h o w we 
ourselves i n t e r p r e t t h e c h a n g e d c i rcumstances of t h e late twent ie th 
century. 

(1) Kant ' s first a r g u m e n t claims tha t i n t e rna t i ona l re la t ions lose 
the i r be l l ige ren t cha rac t e r to t h e e x t e n t t ha t t h e r epub l i can f o r m of 
g o v e r n m e n t prevails wi th in states, because it is in t h e in te res t of t he 
p o p u l a t i o n s of cons t i tu t iona l states to c o m p e l the i r g o v e r n m e n t s to 
p u r s u e peaceful policies: "If . . . t h e c o n s e n t of t h e citizens is re
q u i r e d to dec ide w h e t h e r o r n o t war is to b e dec la red , it is very 
na tu r a l t ha t they will have g rea t hes i ta t ion in e m b a r k i n g o n so 
d a n g e r o u s an en te rp r i se . For this wou ld m e a n call ing d o w n o n 
themselves all t he miser ies of war. . . , " 1 3 Th i s opt imist ic a s sumpt ion 
has b e e n re fu ted by t h e mobi l iz ing power of an idea whose ambiva
l ence Kant cou ld n o t have r ecogn ized in 1795, t ha t is, t he idea of 
t h e na t ion . Nat iona l i sm was certainly a vehicle for t h e des i red t rans
fo rma t ion of s u b o r d i n a t e d subjects in to active citizens w h o identify 
with the i r state. However, it d id n o t m a k e t h e na t iona l state any m o r e 
peace-loving t h a n its predecessor , t h e dynastic absolutis t s t a t e . 1 4 

For f rom t h e perspect ive of na t ional is t m o v e m e n t s t he classical self-
assert ion of t h e sovereign state takes o n t h e c o n n o t a t i o n s of na t iona l 
i n d e p e n d e n c e . As a c o n s e q u e n c e t h e r epub l i c an convict ions of citi
zens were s u p p o s e d to prove themselves in the i r will ingness to fight 
a n d die for Volk a n d fa ther land . Kan t justifiably r e g a r d e d t h e merce 
n a r y a rmies of his day as i n s t r u m e n t s for " the use of h u m a n be ings 
as m e r e m a c h i n e s . . . in t he h a n d s of s o m e o n e else" a n d cal led for 
t h e e s t ab l i shment of t h e cit izen militia; b u t h e cou ld n o t foresee t ha t 
t he mass mobi l iza t ion of rec ru i t s in f l amed by nat ional i s t passions 
wou ld u s h e r in an age of devastat ing, ideologically u n l i m i t e d wars of 
l ibera t ion . 

At t h e same t ime, t h e idea tha t a d e m o c r a t i c o r d e r t ends to foster 
n o n b e l l i g e r e n t c o n d u c t toward o t h e r states is n o t comple te ly false. 
Histor ical a n d statistical r e sea rch shows that , a l t h o u g h states with 
d e m o c r a t i c cons t i tu t ions d o n o t necessari ly c o n d u c t fewer wars t h a n 
au tho r i t a r i an r eg imes (of whatever k i n d ) , they a re less likely to 
resor t to force in the i r re la t ions with o n e ano the r . This finding can 
b e given a n in te res t ing i n t e r p r e t a t i o n . 1 5 To t h e e x t e n t t ha t t h e un i -
versalist va lue-or ienta t ions of a p o p u l a t i o n a c c u s t o m e d to free insti-
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tu t ions also shape fore ign policy, a r epub l i can polity does n o t behave 
m o r e peaceably all told, b u t t he wars it conduc t s have a different 
character . T h e fore ign policy of t h e state c h a n g e s in t a n d e m with t h e 
mot iva t ion of its citizenry. T h e d e p l o y m e n t of mil i tary force is n o 
l o n g e r exclusively d e t e r m i n e d by an essentially part icular is t ic raison 
d'etat b u t also by t h e des i re to foster t h e i n t e rna t i ona l sp read of 
n o n a u t h o r i t a r i a n states a n d g o v e r n m e n t s . But if value p re fe rences 
t r a n s c e n d t h e p rese rva t ion of na t iona l in teres ts to i nc lude t h e im
p l e m e n t a t i o n of d e m o c r a c y a n d h u m a n r ights , t h e n t h e cond i t ions 
u n d e r which t h e i n t e r n a t i o n a l ba l ance of powers ope ra t e s u n d e r g o 
a c h a n g e . 

(2) T h e s u b s e q u e n t h is tory which we n o w look back o n has dea l t 
in a similarly dialectical way with t h e s e c o n d a r g u m e n t . Kan t was 
mis taken a b o u t t h e i m m e d i a t e s i tuat ion, b u t indirect ly h e also t u r n s 
o u t to have b e e n cor rec t . For Kant d e t e c t e d in t h e growing in te rde 
p e n d e n c e of societies g e n e r a t e d by t h e e x c h a n g e of in fo rma t ion , 
pe r sons , a n d commodi t i e s , b u t especially by t h e expans ion of t r ade , 
a t e n d e n c y favorable to t h e peaceful unif icat ion of p e o p l e s . 1 6 T r a d e 
re la t ions e x p a n d e d in t he early m o d e r n p e r i o d in to t he d e n s e net
work of a wor ld marke t , which acco rd ing to Kant g r o u n d s an in teres t 
in secur ing peaceful re la t ions t h r o u g h "mutua l self-interest": "For 
t h e spirit of commerce s o o n e r o r l a te r takes h o l d of every p e o p l e , a n d 
it c a n n o t exist side by side with war. A n d of all t h e powers (or means ) 
a t t h e disposal of t he power of t he state, financial power can p robab ly 
b e re l ied o n most . T h u s states find themselves c o m p e l l e d to p r o m o t e 
t h e n o b l e cause of p e a c e . " 1 7 However, Kan t h a d n o t yet l e a r n e d — a s 
H e g e l soon wou ld f rom his r e a d i n g of t h e Engl ish e c o n o m i s t s 1 8 — 
tha t capitalist d e v e l o p m e n t wou ld lead to a conflict be tween social 
classes t ha t t h r e a t e n s in two ways t h e p e a c e a n d t h e p resumpt ive 
peacefulness of politically l iberal societies in par t icular . Kan t d id n o t 
foresee t ha t t h e social t ens ions t ha t initially intensify in t h e course 
of acce le ra t ing capitalist indust r ia l iza t ion wou ld b o t h e n c u m b e r do
mest ic polit ics with class s t ruggles a n d d i rec t fore ign policy i n to t h e 
c h a n n e l s of v io lent imper ia l i sm. T h r o u g h o u t t h e n i n e t e e n t h a n d t h e 
first half of t h e twent ie th cen tur ies , E u r o p e a n g o v e r n m e n t s repea t 
edly exp lo i t ed t h e mobi l iz ing power of na t iona l i sm to deflect social 
conflicts ou tward a n d to neu t ra l ize t h e m with fore ign policy 
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successes. It was only after t he ca tas t rophes of t h e S e c o n d World War 
led to t h e dep l e t i on of t h e energ ies of in tegra l na t iona l i sm tha t t h e 
class an t agon i sms were successfully pacified by m e a n s of t h e welfare 
state. Th is so a l t e red t h e i n t e r n a l s i tuat ion of t h e indust r ia l ized 
na t ions that , at least in t h e O E C D sphe re , t h e g rowing i n t e r d e p e n d -
encies be tween na t iona l e c o n o m i e s led to t h e k ind of "economiza-
t ion of i n t e rna t i ona l po l i t i c s " 1 9 t ha t Kant r ightly h o p e d wou ld have 
a pacifying effect. Today, globally d i spersed med ia , ne tworks , a n d 
systems in gene ra l necessi ta te increasingly d e n s e symbolic a n d social 
in te r re la t ions , wh ich lead to t h e cons t an t rec iproca l in f luence of 
local a n d far d is tan t e v e n t s . 2 0 T h e s e processes of global izat ion have 
r e n d e r e d c o m p l e x societies, with the i r del icate t echnolog ica l infra
s t ruc tures , ever m o r e vu lnerab le . A l t h o u g h mil i tary conf ron ta t ions 
be tween t h e n u c l e a r superpowers a re b e c o m i n g increasingly un 
likely because of t h e h u g e risks involved, local conflicts with rela
tively n u m e r o u s a n d h o r r i b l e casualties a re b e c o m i n g ever m o r e 
f requen t . At t h e same t ime, global izat ion raises ques t ions a b o u t t h e 
f u n d a m e n t a l p re suppos i t ions of classical i n t e r n a t i o n a l l aw—the sov
ere ignty of states a n d t h e sha rp division be tween domes t i c a n d for
e ign policy. -J • 

N o n g o v e r n m e n t a l actors such as mu l t i na t iona l co rpo ra t i ons a n d 
in te rna t iona l ly inf luent ia l private banks u n d e r m i n e t h e fo rmal sov
ere ignty of nat ion-states . Today each of t h e thir ty largest co rpora 
t ions o p e r a t i n g o n a global scale has an a n n u a l t u r n o v e r g rea t e r 
t h a n t h e gross domes t i c p r o d u c t of n ine ty coun t r i e s r e p r e s e n t e d in 
t h e U N . But even the g o v e r n m e n t s of t h e economica l ly mos t power
ful coun t r i es a re keenly aware of t h e gulf t ha t is o p e n i n g u p be tween 
t h e limits of t h e r a n g e of ac t ion of n a t i o n states a n d t h e imperat ives , 
n o t of wor ld t r ade , b u t of g lobal ne tworks of p roduc t ive re la t ions . 
Sovereign states cou ld profi t f rom the i r e c o n o m i e s only as l o n g as 
they func t ioned as "nat ional e c o n o m i e s " over which they cou ld ex
ercise in f luence by polit ical m e a n s . But with t h e dena t iona l i za t ion 
of t he economy, in par t i cu la r with t he inc reas ing global i n t e r c o n n e c 
t ion of financial marke t s a n d indust r ia l p r o d u c t i o n itself, na t i ona l 
politics loses its con t ro l over t h e g e n e r a l cond i t ions of p r o d u c t i o n 2 1 

a n d with it any leverage for m a i n t a i n i n g its s t anda rd of living. 
At t h e same t ime, t h e r e is a b l u r r i n g of t h e b o u n d a r i e s be tween 

domes t i c a n d fore ign policy tha t a re consti tut ive of state sovereignty. 
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T h e classical image of power polit ics is b e i n g a l t e red n o t only by t h e 
add i t iona l n o r m a t i v e s t andpo in t s of t he politics of democra t i za t ion 
a n d of h u m a n r ights , b u t also by a pecu l ia r diffusion of power itself. 
Wi th t h e growing p ressu re for coope ra t i on , m o r e o r less ind i rec t 
fo rms of in f luence a re ga in ing increas ing i m p o r t a n c e — i n f l u e n c e o n 
the s t ruc tu r ing of perce ived si tuat ions, o n t h e forg ing of contac ts o r 
t h e i n t e r r u p t i o n of flows of c o m m u n i c a t i o n , a n d o n the def ini t ion 
of agendas a n d p r o b l e m s . In f luence o n t h e p a r a m e t e r s wi th in which 
o t h e r ac tors m a k e the i r decis ions is often m o r e i m p o r t a n t t h a n the 
d i rec t i m p l e m e n t a t i o n of o n e ' s own goals, t h e exercise of executive 
power, o r t h e t h r e a t of v i o l e n c e . 2 2 "Soft power" displaces "ha rd 
power" a n d robs t h e subjects to w h o m Kant ' s associat ion of free 
states was ta i lored of t h e very basis of the i r i n d e p e n d e n c e . 

(3) S o m e t h i n g similar ho lds , in t u r n , for t he th i rd a r g u m e n t Kant 
employs to dispel t h e suspicion tha t t h e p ro jec ted federa t ion of 
na t i ons is a "mere ch imera . " In a r epub l i c an polity, cons t i tu t ional 
p r inc ip les b e c o m e t h e s t anda rds by which policies m u s t a d m i t of 
b e i n g publicly assessed. Such reg imes c a n n o t afford to "base the i r 
policies publicly o n oppor tun i s t i c m a c h i n a t i o n s a l o n e , " 2 3 even if they 
a re only c o m p e l l e d to pay lip service to cons t i tu t iona l pr incip les . To 
this e x t e n t t he poli t ical publ ic s p h e r e has a survei l lance funct ion: it 
can p r e v e n t t h e i m p l e m e n t a t i o n of "shady" policies t ha t a re incon
sistent with publicly defensible max ims by expos ing t h e m to pub l ic 
criticism. O n Kant ' s view, t he publ ic s p h e r e can acqu i re an addi
t ional p r o g r a m m a t i c func t ion to t he e x t e n t tha t ph i lo sophe r s , in 
the i r capacity as "public t eachers of t h e law," can "freely a n d publicly 
discuss t h e m a x i m s of waging war a n d ins t i tu t ing p e a c e " a n d can 
convince t h e publ ic of citizens of t h e validity of the i r basic pr incip les . 
Kan t surely h a d t h e e x a m p l e of Freder ick II a n d Voltaire in m i n d 
w h e n h e wro te this mov ing sen tence : "It is n o t to b e e x p e c t e d tha t 
kings will ph i losoph ize o r t ha t ph i l o sophe r s will b e c o m e kings; n o r 
is it to b e des i red , however, s ince t h e possession of power inevitably 
c o r r u p t s t h e free j u d g m e n t of r eason . Kings a n d sovereign peop le s 
(i.e. those w h o govern themselves by egal i tar ian laws) shou ld no t , 
however, force t h e class of ph i l o sophe r s to d i sappea r o r to r e m a i n 
silent, b u t shou ld allow t h e m to speak publicly. This is essential to 
b o t h in o r d e r t ha t l ight may b e t h rown o n the i r affairs a n d . . . is 
b e y o n d susp ic ion . " 2 4 
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As t h e a the i sm controversy involving Fichte wou ld reveal j u s t a few 
years later, Kan t h a d every r eason to fear censorsh ip . We may also 
forgive his t rus t in t h e persuasive power of ph i lo sophy a n d in t h e 
integri ty of ph i lo sophe r s ; historicist skepticism a b o u t r ea son is a 
p r o d u c t of t h e n i n e t e e n t h century , a n d it was only in o u r c e n t u r y 
tha t intel lectuals c o m m i t t e d t he u l t imate betrayal . W h a t is m o r e 
i m p o r t a n t is tha t Kan t still c o u n t e d o n t h e t r anspa rency of a survey-
able publ ic s p h e r e s h a p e d by l i terary m e a n s a n d o p e n to a r g u m e n t s 
a n d which is sus ta ined by a publ ic c o m p o s e d of a relatively small 
s t r a tum of e d u c a t e d citizens. H e cou ld n o t foresee t h e s t ruc tura l 
t r ans fo rmat ion of this b o u r g e o i s publ ic s p h e r e in to a semantical ly 
d e g e n e r a t e d publ ic s p h e r e d o m i n a t e d by t h e e lec t ronic mass m e d i a 
a n d p e r v a d e d by images a n d virtual realit ies. H e cou ld scarcely 
imag ine tha t this mi l ieu of "conversat ional" e n l i g h t e n m e n t cou ld b e 
a d a p t e d b o t h to nonve rba l i ndoc t r i na t i on a n d to d e c e p t i o n by means 
of l anguage . 

Th is veil of i g n o r a n c e p robab ly expla ins his bo ld , far-sighted an
t ic ipat ion, whose p resc ience is only today b e c o m i n g a p p a r e n t , of a 
global publ ic sphe re . For such a global publ ic s p h e r e is only begin
n i n g to e m e r g e as a resul t of g lobal c o m m u n i c a t i o n : "The peop le s 
of t h e e a r t h (!) have thus e n t e r e d in varying deg rees in to a universal 
communi ty , a n d it has deve loped to t h e p o i n t w h e r e a violation of 
r ights in one part of t h e wor ld is felt everywhere. T h e idea of a cosmo
pol i t an r igh t is the re fo re n o t fantastical o r overs t ra ined; it is a nec
essary c o m p l e m e n t to t he unwr i t t en c o d e of poli t ical a n d 
i n t e r n a t i o n a l r ight , t r ans fo rming it in to a universal r igh t of h u m a n 
ity. Only u n d e r this cond i t i on [namely, t ha t of a func t ion ing global 
publ ic sphere—-J. H. ] can we flat ter ourselves t ha t we a re cont inual ly 
advanc ing toward a p e r p e t u a l p e a c e . " 2 5 

T h e first events t ha t actually c a p t u r e d t h e a t t en t ion of t h e wor ld 
publ ic s p h e r e a n d polar ized o p i n i o n s o n a global scale were p r e sum
ably t h e V ie tnam War a n d t h e Gulf War. I t was only very recent ly tha t 
t h e U N organ ized in qu ick succession a series of confe rences o n 
global issues of ecology (in Rio d e J a n e i r o ) , o n p r o b l e m s of popu la 
t ion growth (in Ca i ro ) , o n pover ty (in C o p e n h a g e n ) , a n d o n global 
w a r m i n g (in Ber l in ) . T h e s e "global summi t s " can b e i n t e r p r e t e d as 
so m a n y a t t empt s to b r i n g at least s o m e poli t ical p ressu re to b e a r o n 
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g o v e r n m e n t s simply by themat i z ing p r o b l e m s i m p o r t a n t for h u m a n 
survival fo r t he g lobal publ ic , t ha t is, by an appea l to wor ld op in ion . 
To b e sure o n e shou ld n o t over look t h e fact tha t this t emporary , 
issue-specific pub l ic a t t en t i on is still c h a n n e l e d t h r o u g h t h e estab
l ished s t ruc tu res of na t i ona l publ ic spheres . S u p p o r t i n g s t ruc tures 
a re n e e d e d to ins t i tu te p e r m a n e n t c o m m u n i c a t i o n be tween geo
graphical ly d is tan t pa r t i c ipan t s w h o s imul taneously e x c h a n g e contr i 
b u t i o n s o n t h e same t h e m e s with t h e same re levance . In this sense, 
t h e r e is n o t yet a g lobal publ ic sphe re , n o r even the u rgen t ly n e e d e d 
E u r o p e a n publ ic s p h e r e . However, t h e cen t ra l ro le played by a new 
type of o rgan iza t ion—namely , n o n g o v e r n m e n t a l o rgan iza t ions such 
as G r e e n p e a c e o r Amnes ty I n t e r n a t i o n a l — n o t only in these confer
ences b u t m o r e general ly in t h e c rea t ion a n d mobi l iza t ion of t rans
na t i ona l publ ic sphe re s is at least a n ind ica t ion of t h e growing 
i m p a c t o n t h e press a n d m e d i a of actors w h o conf ron t states f rom 
within t h e ne twork of an i n t e r n a t i o n a l civil socie ty . 2 6 

T h e i m p o r t a n t ro le tha t Kant r ightly accords publici ty a n d t h e 
publ ic s p h e r e directs o u r a t t en t ion to t h e re la t ionsh ip be tween t h e 
legal cons t i tu t ion a n d t h e poli t ical cu l tu re of a pol i ty . 2 7 For a l iberal 
poli t ical cu l tu re provides t he soil in which t h e ins t i tu t ions of free
d o m p u t d o w n the i r roots ; at t h e same t ime, it is t h e m e d i u m 
t h r o u g h which p rogress in t h e polit ical e d u c a t i o n of a p o p u l a c e is 
r e a l i z e d . 2 8 To b e sure , Kan t speaks of t h e g rowth of cu l tu re t ha t leads 
to "greater a g r e e m e n t over p r inc ip l e s" 2 9 ; h e also takes it t ha t t he 
publ ic use of communica t ive f r eedoms translates i n to processes of 
e n l i g h t e n m e n t t ha t affect t h e a t t i tudes a n d m o d e s of t h o u g h t of t h e 
p o p u l a c e via poli t ical socialization. Kant speaks in this con t ex t of 
" the sympathe t ic in te res t which the e n l i g h t e n e d m a n inevitably feels 
for any th ing g o o d which h e fully c o m p r e h e n d s . " 3 0 However, these 
r e m a r k s d o n o t assume any systematic i m p o r t o n his theory, for t he 
d i c h o t o m o u s concep tua l f rame of t r a n s c e n d e n t a l ph i losophy sepa
rates t h e i n t e r n a l f rom the ex te rna l , moral i ty f rom legality. In par
ticular, Kant ignores t h e c o n t i n u u m tha t a l iberal polit ical cu l tu re 
establishes be tween t h e p r u d e n t pu r su i t of o n e ' s interests , m o r a l 
insight , a n d cus tom; h e ignores t h e c o n n e c t i o n be tween t rad i t ion o n 
t h e o n e h a n d a n d cr i t ique o n t h e other . T h e pract ices of such a 
cu l tu re m e d i a t e be tween morality, law, a n d politics a n d prov ide at 
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t h e same t ime a sui table con t ex t for a pub l ic s p h e r e t ha t fosters 
poli t ical l e a r n i n g p r o c e s s e s . 3 1 H e n c e Kan t d id n o t really n e e d to fall 
back o n a metaphysica l p u r p o s e of n a t u r e in o r d e r to expla in h o w 
a "pathological ly en fo rced social u n i o n can b e t r ans fo rmed in to a 
m o r a l w h o l e . " 3 2 

As these critical ref lect ions indica te , Kant ' s idea of a cosmopo l i t an 
o r d e r m u s t b e r e f o r m u l a t e d if it is n o t to lose t o u c h with a global 
s i tuat ion tha t has c h a n g e d fundamental ly . T h e requis i te revision of 
Kant ' s basic c o n c e p t u a l f ramework is m a d e easier by t he fact t ha t t h e 
cosmopo l i t an idea itself has n o t r e m a i n e d fixed: ever since P re s iden t 
Wilson 's initiative a n d the f o u n d i n g of t h e L e a g u e of Nat ions , it has 
b e e n repea ted ly t aken u p a n d i m p l e m e n t e d at poli t ical level. Since 
t h e e n d of t h e S e c o n d World War, t h e idea of p e r p e t u a l p e a c e has 
t aken o n a m o r e tangib le fo rm in t h e ins t i tu t ions , dec la ra t ions , a n d 
policies of t he U N (as well as those of o t h e r i n t e r n a t i o n a l organi 
zat ions) . T h e cha l l enge p o s e d by t h e u n p r e c e d e n t e d ca tas t rophes of 
t h e twent ie th c e n t u r y has also given new i m p e t u s to Kant ' s idea. 
Against this s o m b e r b a c k g r o u n d , t he Wor ld Spirit, as H e g e l wou ld 
have p u t it, has l u r c h e d forward . 

T h e First Wor ld War con f ron t ed t h e E u r o p e a n societies-with t he 
t e r r o r a n d h o r r o r s of a terr i torial ly a n d technological ly u n l i m i t e d 
war, t h e S e c o n d World War with t he mass c r imes of an ideologically 
u n l i m i t e d war. B e h i n d t h e veil of t he total war ins t igated by Hitler, 
t h e b r e a k d o w n of civilization was so c o m p l e t e t ha t it u n l e a s h e d a 
wor ldwide upheava l a n d facili tated t h e t rans i t ion f rom i n t e r n a t i o n a l 
law to cosmopo l i t an law. First, t h e out lawing of war a l ready p r o 
c la imed by t h e Briand-Kellogg Pact of 1928 was t rans la ted in to p u n 
ishable c r imina l offenses by the N u r e m b e r g a n d Tokyo mil i tary 
t r ibunals . T h e s e offenses a re n o l o n g e r l imi ted to c r imes c o m m i t t e d 
d u r i n g war, b u t i nc r imina t e war itself as a c r ime . H e n c e f o r t h t he 
"cr ime of war" can be p rosecu ted . Second , c r iminal law was e x t e n d e d 
to i nc lude "crimes against humani ty ," c r imes ca r r i ed o u t u n d e r t h e 
ins t ruc t ions of state o rgans a n d with t h e assistance of count less 
m e m b e r s of organiza t ions , funct ionar ies , civil servants , bus inessmen , 
a n d private individuals . Wi th these two innovat ions , t h e states as 
subjects of i n t e r n a t i o n a l law for t h e first t ime lost t h e gene ra l p re 
s u m p t i o n of i n n o c e n c e of an a s sumed state of n a t u r e . 
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III 

A f u n d a m e n t a l c o n c e p t u a l revision of Kant ' s p roposa l m u s t focus o n 
t h r e e aspects: (1) t h e ex t e rna l sovereignty of states a n d t h e a l te red 
cha rac te r of re la t ions a m o n g t h e m ; (2) t h e i n t e r n a l sovereignty of 
states a n d the no rma t ive l imita t ions of classical power politics; a n d 
(3) t h e stratification of wor ld society a n d t h e global izat ion of dan
gers t ha t necessi ta te a r econcep tua l i za t ion of wha t is m e a n t by 
"peace ." 

(1) Kant ' s c o n c e p t of a p e r m a n e n t federa t ion of na t ions t ha t 
n o n e t h e l e s s respects t h e sovereignty of states is, as we have seen , 
inconsis tent . Cos mopo l i t an law m u s t b e ins t i tu t ional ized in such a 
way tha t it is b i n d i n g o n t h e individual g o v e r n m e n t s . T h e c o m m u 
nity of peop le s m u s t b e able to e n s u r e t ha t its m e m b e r s act at least 
in conformi ty with t h e law t h r o u g h t h e t h r e a t of sanct ions . Only in 
this way will t h e uns tab le system of states tha t assert the i r sovereignty 
t h r o u g h m u t u a l th rea t s b e t r a n s f o r m e d in to a f ede ra t ion with com
m o n ins t i tu t ions which assume state funct ions , t ha t is, wh ich legally 
regu la te t h e re la t ions be tween its m e m b e r s a n d m o n i t o r the i r com
pl iance with these ru les . T h e ex t e rna l cha rac t e r of i n t e r n a t i o n a l 
re la t ions be tween states tha t f o r m e n v i r o n m e n t s for each o t h e r is 
t he reby t r a n s f o r m e d in to a domes t i c r e la t ionsh ip be tween the m e m 
bers of a c o m m o n organ iza t ion based o n a legal c o d e o r a consti tu
t ion. This is t h e significance of t h e U N C h a r t e r which (with t h e 
p roh ib i t i on of v io lence in Article 2.4) outlaws offensive wars a n d (in 
C h a p t e r VII) au thor izes t h e Security Counc i l to use a p p r o p r i a t e 
m e a n s , a n d if necessary to ini t iate mil i tary act ions, w h en ev e r "any 
t h r ea t to t h e peace , b r e a c h of t h e peace , o r act of aggress ion" exists. 
At t he same t ime, t h e U N is expressly fo rb idden to in te r fe re in t h e 
i n t e rna l affairs of a state (Article 2.7) . Each state re ta ins t h e r igh t of 
mil i tary self-defense. In D e c e m b e r 1991, t h e G e n e r a l Assembly o n c e 
again reaf f i rmed this p r inc ip le (Resolut ion 4 6 / 1 8 2 ) : "The sover
eignty, te r r i tor ia l integrity, a n d na t iona l uni ty of a state m u s t b e fully 
r e spec ted in a c c o r d a n c e with t he C h a r t e r of t h e U N . " 3 3 

With these a m b i g u o u s regula t ions , which b o t h restr ict a n d guar
an t ee t h e sovereignty of individual states, t h e C h a r t e r shows itself to 
be a r e sponse to a t rans i t ional s i tuat ion. T h e U N does n o t yet have 
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its own mil i tary forces; it does n o t even have forces it cou ld dep loy 
u n d e r its own c o m m a n d , let a l one have a m o n o p o l y over t he m e a n s 
of violence. For t h e i m p l e m e n t a t i o n of its reso lu t ions it d e p e n d s o n 
t h e vo lun ta ry c o o p e r a t i o n of its m e m b e r s w h o have t h e c o m p e t e n c e 
to act. T h e lack of a power base was s u p p o s e d to b e c o m p e n s a t e d 
for by t h e c rea t ion of t h e Security Counci l , which b i n d s t h e major 
wor ld powers to t h e wor ld o rgan iza t ion as p e r m a n e n t m e m b e r s with 
veto r ights . As is well known, this a r r a n g e m e n t has led to decades of 
s ta lemate be tween t h e superpowers . A n d w h e n t h e Security Counc i l 
d o e s take t h e initiative, it uses its d iscre t ion in a highly selective 
m a n n e r , comple te ly d i s rega rd ing the p r inc ip le of equa l t r e a t m e n t . 3 4 

This p r o b l e m has ga ined r e n e w e d c u r r e n c y as a resul t of t h e Gulf 
W a r . 3 5 Even t h e I n t e r n a t i o n a l C o u r t in t h e H a g u e possesses only a 
symbolic if n o t comple te ly negl igible significance, as it only convenes 
w h e n a suit is b r o u g h t a n d m o r e o v e r its j u d g m e n t s a re n o t even 
b i n d i n g (as was shown o n c e again in t h e case of N ica ragua versus 
t h e U n i t e d States) . 

Nowadays i n t e r n a t i o n a l security, at least in t h e re la t ions be tween 
t h e nuc l ea r powers , is g u a r a n t e e d n o t by t h e no rma t ive f ramework 
of t h e U N b u t by a r m s r e d u c t i o n a g r e e m e n t s a n d above all by 
"security pa r tne r sh ips . " T h e s e bi la teral t reat ies establish coord ina
t ion m e c h a n i s m s a n d inspec t ions be tween t h e c o m p e t i n g power 
blocks, so t ha t a n o n n o r m a t i v e , pure ly purposively g r o u n d e d reli
ability of expec ta t ions is es tabl ished t h r o u g h t r anspa rency in p lan
n i n g a n d the calculability of motives. 

(2) Because Kant r e g a r d e d t h e b o u n d s of na t iona l sovereignty as 
inviolable, h e conceived of t h e cosmopo l i t an c o m m u n i t y as a federa
t ion of states, n o t of wor ld citizens. Th is was incons is ten t in t ha t Kant 
der ived every legal order , a n d n o t j u s t t ha t wi thin t h e state, f rom t h e 
or iginal r i gh t t ha t a t taches to every p e r s o n "qua h u m a n be ing . " 
Every individual has a r igh t to equa l l ibert ies u n d e r universal laws 
("since eve ryone dec ides for everyone a n d each dec ides for h im
se l f ' 3 6 ) . Th is f o u n d i n g of law in gene ra l o n h u m a n r ights privileges 
individuals as t h e bea re r s of r ights a n d l ends all m o d e r n legal o rde r s 
an essentially individualistic c h a r a c t e r . 3 7 Bu t if Kant ho lds t ha t this 
g u a r a n t e e of f r eedom—"wha t h u m a n be ings o u g h t to d o by t h e laws 
of f reedom"—is t he essential p u r p o s e of p e r p e t u a l p e a c e a n d is so 



181 
Kant's Idea of Perpetual Peace 

m o r e o v e r "in all t h r e e areas of pub l ic law—civil, i n t e rna t i ona l a n d 
cosmopo l i t an law," 3 8 t h e n h e m u s t n o t allow t h e a u t o n o m y of citizens 
to b e p r e e m p t e d even by t h e sovereignty of the i r states. 

T h e p o i n t of cosmopo l i t an law is, ra ther , t ha t it bypasses t h e 
collective subjects of i n t e r n a t i o n a l law a n d directly establishes t h e 
legal status of t h e individual subjects by g r an t i ng t h e m u n m e d i a t e d 
m e m b e r s h i p in t h e associat ion of free a n d equa l wor ld citizens. Carl 
Schmi t t g r a sped this p o i n t a n d r ecogn ized tha t this c o n c e p t i o n im
plies t ha t "each individual is s imul taneously a wor ld citizen (in t h e 
full ju r id ica l sense of t he word) a n d a citizen of a s t a t e . " 3 9 Since t he 
s u p r e m e cons t i tu t iona l au thor i ty (Kompetenz-Kompetenz) n o w resides 
in t h e "world federal s ta te" a n d individuals acqu i re i m m e d i a t e legal 
s t and ing in this i n t e r n a t i o n a l communi ty , t h e individual state is 
t r ans fo rmed in to "a m e r e agency (Kompetenz) for individual h u m a n 
be ings w h o assume d o u b l e ro les in the i r i n t e r n a t i o n a l a n d na t iona l 
f unc t i ons . " 4 0 T h e m o s t i m p o r t a n t impl ica t ion of a f o r m of law tha t 
bypasses t h e sovereignty of states is t he pe r sona l liability of individu
als for c r imes c o m m i t t e d in t he course of g o v e r n m e n t a n d mil i tary 
service. 

C u r r e n t d e v e l o p m e n t s have also ou t s t r i pped Kant in this r ega rd . 
Based o n t h e Augus t 1941 N o r t h Atlant ic Char ter , t he U N C h a r t e r 
of J u n e 1945 imposes o n its m e m b e r states a gene ra l obl iga t ion to 
respec t a n d p r o m o t e h u m a n r ights . T h e Gene ra l Assembly specified 
these r ights in an e x e m p l a r y fashion in D e c e m b e r 1948 in its "Gen
eral Dec la ra t ion of H u m a n Rights" a n d has deve loped t h e m fu r the r 
in t he i n t e r im in n u m e r o u s r e s o l u t i o n s . 4 1 T h e U N does n o t leave t h e 
p ro t ec t i on of h u m a n r ights solely u p to t he nat ion-states; it has its 
own m e c h a n i s m s for es tabl ishing tha t h u m a n r ights violat ions have 
o c c u r r e d . T h e H u m a n Rights Commiss ion has m o n i t o r i n g agencies 
a n d r e p o r t i n g p r o c e d u r e s for basic social, e c o n o m i c , a n d cul tura l 
r ights t ha t a re subject to t h e "proviso of t h e possible;" in add i t ion , 
for cases of civil a n d poli t ical r ights it has set u p fo rmal c o m p l a i n t 
p r o c e d u r e s . T h o u g h it is n o t universally r ecogn ized by all s ignatory 
states, t h e individual r igh t of appea l , which gives individual citizens 
m e a n s of legal r ecou r se against the i r own g o v e r n m e n t s , is in t h e o r y 
of g rea t e r significance t h a n states ' r igh t of appea l . Bu t un t i l n o w 
t h e r e has exis ted n o sup rana t i ona l c r imina l c o u r t t ha t cou ld b r i n g 
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con f i rmed cases of h u m a n r ights violat ions to trial a n d pass j u d g 
m e n t o n t h e m . At t he r e c e n t V i e n n a con fe rence o n h u m a n r ights it 
was n o t possible to win a g r e e m e n t even o n t h e p roposa l to a p p o i n t 
a U N H i g h Commiss ione r for H u m a n Rights . Ad h o c war c r ime 
t r ibuna ls o n t h e m o d e l of t h e N u r e m b e r g a n d Tokyo i n t e r n a t i o n a l 
mil i tary t r ibunals have thus far r e m a i n e d the e x c e p t i o n . 4 2 To b e 
sure , t h e U N Gene ra l Assembly has r ecogn ized the gu id ing pr inci 
ples o n which the j u d g m e n t s of these t r ibunals were based as "prin
ciples of i n t e r n a t i o n a l law." To this e x t e n t it is false to claim tha t t h e 
trials of l ead ing Nazi mil i tary figures, d ip lomats , minis ters , doc tors , 
banke r s , a n d indust r ia l l eaders were "once-off' o c c u r r e n c e s w i thou t 
t h e power to establish legal p r e c e d e n t s . 4 3 

T h e weak l ink in t he global p r o t e c t i o n of h u m a n r ights r e m a i n s 
t h e absence of an executive power t ha t cou ld enforce t he G e n e r a l 
Declara t ions of H u m a n Rights, if necessary by cur ta i l ing t h e sover
e ign power of nat ion-states . Since h u m a n r ights wou ld have to b e 
i m p l e m e n t e d in m a n y cases despi te t h e oppos i t ion of na t iona l gov
e r n m e n t s , i n t e rna t i ona l law's p r o h i b i t i o n of i n t e r v e n t i o n is in n e e d 
of revision. W h e r e a func t ion ing state power is n o t ent i re ly absent , 
as in t h e case of Somalia, t h e wor ld o rgan iza t ion u n d e r t a k e s - a n 
i n t e rven t i on only with t h e a g r e e m e n t of t he g o v e r n m e n t s con
c e r n e d (as in Liber ia a n d in B o s n i a / C r o a t i a ) , 4 4 However, d u r i n g t h e 
Gulf War t he U N took t h e first steps in a new d i rec t ion—if n o t in its 
legal just if icat ion, t h e n at least d e facto—with Reso lu t ion 688 of 
Apri l 1991. In t ha t ins tance it a p p e a l e d to t he r igh t of i n t e r v e n t i o n 
which C h a p t e r VII of its C h a r t e r g ran t s it in cases of " threats to 
i n t e rna t i ona l security;" in this sense, f rom a ju r id ica l p o i n t of view 
they d id n o t i n t e r v e n e in "the i n t e rna l affairs" of a sovereign state 
even in this case. Bu t t ha t this is precisely w h a t they in effect d id was 
n o t lost o n t he allies, w h e n they ins t i tu ted no-fly zones in I raqi air 
space a n d dep loyed g r o u n d t roops in n o r t h e r n I r aq to secure "safe 
havens" for Kurd ish refugees (which Turkey has in t h e i n t e r im 
abused) to p ro t ec t m e m b e r s of a na t iona l minor i ty against the i r own 
s t a t e . 4 5 T h e British Fore ign Minis ter spoke o n this occasion of an 
"expans ion of t h e limits of i n t e r n a t i o n a l a c t i o n . " 4 6 

(3) T h e basic concep tua l revisions necess i ta ted by changes in t h e 
n a t u r e of i n t e r n a t i o n a l re la t ions a n d t h e no rma t ive c u r t a i l m e n t of 
t he r o o m for m a n e u v e r of sovereign states have impl ica t ions for t h e 
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c o n c e p t i o n of a f ede ra t ion of peop l e s a n d a cosmopo l i t an order . 
T h e s e a re ref lected in p a r t in t h e d e m a n d i n g n o r m s tha t a l ready 
exist; b u t t h e r e is still a large d iscrepancy be tween the le t ter a n d the 
obse rvance of these n o r m s . T h e c o n t e m p o r a r y wor ld s i tuat ion can 
b e u n d e r s t o o d at bes t as a t rans i t ional stage be tween i n t e rna t i ona l 
a n d cosmopo l i t an law. Bu t m a n y ind ica t ions seem to p o i n t ins tead 
to a regress ion to na t iona l i sm. This j u d g m e n t d e p e n d s in t h e first 
p lace o n h o w o n e assesses t h e dynamic of " a c c o m m o d a t i n g " t r ends . 
We have t r aced t h e dialectical un fo ld ing of t h e d e v e l o p m e n t s t ha t 
Kan t e x a m i n e d u n d e r t he h e a d i n g s of t h e peacefulness of republ ics , 
t h e unifying power of global marke t s , a n d the no rma t ive p ressure of 
l iberal pub l ic spheres . Today these t endenc i e s a re co n f ro n t ed with 
an u n f o r e s e e n cons te l la t ion of c i rcumstances . 

Kan t envisaged t h a t t h e associat ion of free states wou ld e x p a n d in 
such a way tha t m o r e a n d m o r e states wou ld crystallize a r o u n d a co re 
of an avant g a r d e of peaceful republ ics : "For if by g o o d f o r t u n e o n e 
powerful a n d e n l i g h t e n e d n a t i o n can f o r m a r epub l i c . . . , this will 
p rov ide a focal p o i n t for a federal associat ion a m o n g o t h e r states . . . 
a n d t h e whole will gradual ly sp read fu r the r a n d fu r the r by a series 
of al l iances of this k i n d . " 4 7 But, as a m a t t e r of fact, t h e p r e s e n t wor ld 
o rgan iza t ion un i t e s virtually all states u n d e r its roof, regardless of 
w h e t h e r o r n o t they a l ready have r epub l i can cons t i tu t ions a n d re
spect h u m a n r ights . Wor ld poli t ical uni ty finds express ion in t h e U N 
G e n e r a l Assembly in which all g o v e r n m e n t s have equa l r ights of 
r e p r e s e n t a t i o n . At t h e same t ime, t h e wor ld o rgan iza t ion abstracts 
n o t only f rom t h e differences in legit imacy a m o n g its m e m b e r s 
wi thin t he c o m m u n i t y of states, b u t also f rom differences in the i r 
status within a stratified wor ld society. I speak of a "world society" 
because c o m m u n i c a t i o n systems a n d marke t s have c rea t ed a global 
ne twork; at t h e same t ime, o n e m u s t speak of a "stratified" wor ld 
society because t h e m e c h a n i s m of t h e wor ld m a r k e t coup les increas
ing product ivi ty with g rowing i m p o v e r i s h m e n t and , m o r e generally, 
processes of e c o n o m i c d e v e l o p m e n t with processes of u n d e r d e v e l o p 
m e n t . Global izat ion splits t he wor ld in two a n d at t h e same t ime 
forces it to act cooperat ively as a c o m m u n i t y of s h a r e d risks. 

F r o m t h e perspect ive of poli t ical science, t he wor ld since 1917 has 
d i s in tegra ted i n to t h r e e worlds . To b e sure , t h e symbols of t h e First, 
Second , a n d T h i r d Worlds have t aken o n a new m e a n i n g since 
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1 9 8 9 . 4 8 T h e Third World today consists of te r r i tor ies w h e r e t h e state 
inf ras t ruc ture a n d m o n o p o l y of t h e m e a n s of v io lence a re so weakly 
deve loped (Somalia) o r have d i s in tegra ted to such an e x t e n t ( the 
f o r m e r Yugoslavia), w h e r e t he social t ens ions a re so e x t r e m e a n d t h e 
t h r e sho ld of to l e rance of polit ical cu l tu re so low, t ha t i nd i r ec t vio
lence of a Mafia-like o r fundamenta l i s t variety d i s rup ts i n t e r n a l or
der. T h e s e societies a re t h r e a t e n e d by processes of na t iona l , e thn ic , 
o r rel igious d is in tegra t ion . In fact, t he vast majority of t he wars t ha t 
have r a g e d in r e c e n t decades , often u n n o t i c e d by t h e global publ ic , 
were civil wars. By contras t , t h e Second World is s h a p e d by t h e legacy 
of power polit ics i n h e r i t e d f rom O l d E u r o p e by t h e nat ion-states t ha t 
e m e r g e d f rom deco lon iza t ion . In te rna l ly these states often seek to 
c o m p e n s a t e for instabili t ies t h r o u g h au tho r i t a r i an cons t i tu t ions a n d 
in the i r fore ign re la t ions obst inately insist o n sovereignty a n d n o n 
i n t e r v e n t i o n (as, for example , in t h e Gulf r e g i o n ) . T h e y rely o n 
mil i tary force a n d a re g u i d e d exclusively by t h e logic of t he ba l ance 
of power. Only t h e states of t h e First World can afford to h a r m o n i z e 
the i r na t iona l interests to a cer ta in e x t e n t with t he n o r m s t ha t def ine 
t h e ha l fhea r t ed cosmopo l i t an aspira t ions of t h e U N . 

R. C o o p e r lists as ind ica tors tha t a state be longs to t h e First Wor ld 
t h e increas ing i r re levance of ter r i tor ia l d isputes a n d t h e to le rance 
of i n t e rna l plural ism; t h e m u t u a l cross-nat ional exercise of in f luence 
o n ma t t e r s t ha t have t radi t ional ly c o u n t e d as domes t i c c o n c e r n s and , 
m o r e generally, t he inc reas ing fusion of domes t i c a n d foreign policy; 
t h e sensitivity to t h e in f luence of l iberal pub l ic spheres ; t h e r e n u n 
ciat ion of mil i tary force as a m e a n s of solving conflicts a n d the 
jur id i f ica t ion of i n t e r n a t i o n a l re la t ions; and , finally, t h e p r e f e r e n c e 
for pa r t ne r sh ip s t ha t base security o n the t r anspa rency a n d reliability 
of expec ta t ions . T h e First Wor ld t hus defines so to speak t h e mer id 
ian of a p r e s e n t by which t h e polit ical s imul tanei ty of e c o n o m i c a n d 
cul tura l nons imul t ane i ty is m e a s u r e d . Kant , w h o as a chi ld of t h e 
e i g h t e e n t h c e n t u r y still t h o u g h t unhistorically, i g n o r e d these facts 
a n d the reby over looked t h e rea l abs t rac t ion t ha t m u s t b e accom
pl i shed by the c o m m u n i t y of na t ions a n d tha t t he wor ld o rgan iza t ion 
m u s t take in to a c c o u n t in its policies. 

T h e politics of t h e U N can take a c c o u n t of this "real abs t rac t ion" 
only if it works to ove rcome exist ing social t ens ions a n d e c o n o m i c 
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imba lances . In t u r n , this a im can succeed only if, in spite of t h e 
stratification of wor ld society, a consensus e m e r g e s in at least t h r e e 
areas: a s h a r e d historical consc iousness of t h e nons imul t ane i ty of 
societies which a re never the less s imul taneous ly d e p e n d e n t o n a 
peaceful coexis tence; a no rma t ive a g r e e m e n t c o n c e r n i n g h u m a n 
r ights whose i n t e rp re t a t i on at t h e m o m e n t is a m a t t e r of d i spute 
be tween t h e West, o n t h e o n e h a n d , a n d t h e Asians a n d Africans, o n 
t h e o t h e r 4 9 ; a n d finally a s h a r e d c o n c e p t i o n of t he des i rable state of 
peace . A pure ly negat ive c o n c e p t i o n of p e a c e was sufficient for 
Kant ' s pu rposes . Today this is unsat isfactory n o t only because of t he 
b r e a k d o w n of t h e limits o n t h e c o n d u c t of war, b u t above all because 
wars have social causes. 

Acco rd ing to a p roposa l offered by Die te r a n d Eva S e n g h a s s , 5 0 t h e 
complexi ty of t h e causes of war calls for a c o n c e p t i o n of p e a c e as a 
process which unfo lds in a nonv io l en t m a n n e r a n d which aims n o t 
mere ly to p r e v e n t v io lence b u t to satisfy t h e rea l p r e c o n d i t i o n s for a 
peaceful coexis tence of g r o u p s a n d peop les . T h e i m p l e m e n t a t i o n of 
r egu la t ions shou ld n e i t h e r h a r m the exis tence a n d self-respect of t h e 
m e m b e r s , n o r so impa i r vital in teres ts a n d jus t ice c o n c e r n s t ha t t he 
par t ies to t h e conflict e n d u p re so r t ing to violence w h e n t h e p roce 
dura l possibilities have b e e n exhaus ted . Policies tha t take the i r ori
en t a t i on f rom such a c o n c e p t of p e a c e will employ all m e a n s shor t 
of mil i tary force, i nc lud ing h u m a n i t a r i a n i n t e rven t ion , to in f luence 
t h e i n t e r n a l affairs of formally sovereign states with t he goal of 
p r o m o t i n g self-sustaining e c o n o m i e s a n d to le rable social condi t ions , 
democra t i c par t ic ipa t ion , t h e r u l e of law, a n d cul tura l to le rance . 
Such strategies of n o n v i o l e n t i n t e r v e n t i o n des igned to p r o m o t e 
processes of d e m o c r a t i z a t i o n 5 1 rely o n t h e fact t ha t g lobal inter
c o n n e c t i o n s have r e n d e r e d all states d e p e n d e n t o n the i r environ
m e n t s a n d have m a d e t h e m sensitive to t h e "soft" power of indi
r ec t in f luence , u p to a n d i nc lud ing explicitly i m p o s e d e c o n o m i c 
sanct ions . 

Of course , with t h e increas ing complexi ty of goals a n d t h e increas
ing costliness of strategies, t h e difficulties of i m p l e m e n t a t i o n also 
increase , which t ends to d issuade t h e l ead ing powers f rom taking t h e 
initiative a n d b e a r i n g t h e costs. I wou ld like to m e n t i o n j u s t four 
variables t ha t a re i m p o r t a n t in this r ega rd : t h e compos i t ion a n d t h e 
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vot ing-regula t ions of t h e Security Counc i l whose m e m b e r s have to 
act in concer t ; t h e poli t ical cu l tu re of states whose g o v e r n m e n t s can 
b e i n d u c e d to a d o p t shor t - t e rm "selfless" policies only if they a re 
subject to t h e no rma t ive pressures e m a n a t i n g f rom mobi l ized publ ic 
spheres ; t h e fo rma t ion of r eg iona l reg imes , wh ich wou ld for t h e first 
t ime prov ide t h e wor ld o rgan iza t ion with an effective inf ras t ruc ture ; 
a n d , finally, t h e gen t l e p ressu re toward globally c o o r d i n a t e d ac t ion 
e x e r t e d by the awareness of global dange r s . T h e d a n g e r s a re man i 
fest: ecological imba lances , asymmetr ies in s t anda rds of living a n d 
e c o n o m i c power, large-scale t echnolog ies , t h e a r m s t r ade (in par
ticular, t h e sp read of a tomic , biological , a n d chemica l w e a p o n s ) , 
t e r ro r i sm, d rug- re la ted criminality, a n d so for th . T h o s e w h o d o n o t 
comple te ly despa i r of t he l e a r n i n g capacity of t h e i n t e r n a t i o n a l sys
t e m have to res t the i r h o p e s o n t h e fact t ha t t h e global izat ion of 
these d a n g e r s has in fact l ong since u n i t e d t h e wor ld i n to an invol
u n t a r y c o m m u n i t y of s h a r e d risks. 

IV 

T h e timely r e fo rmu la t i on of t he Kant ian idea of a cosmopo l i t an 
pacification of t he state of n a t u r e be tween states has o n t h e o n e 
h a n d insp i red efforts to r e f o r m t h e U N and , m o r e generally, to 
e x p a n d sup rana t iona l agencies in t h e different r eg ions of t he world . 
Such efforts a im to improve the ins t i tu t ional f ramework for a polit ics 
of h u m a n r ights , wh ich has m a d e headway since t h e Pres idency of 
J i m m y Car te r b u t has also suffered debi l i ta t ing setbacks (1) . O n t h e 
o t h e r h a n d , t h e politics of h u m a n r ights has m e t with s t rong o p p o 
sition f rom those w h o view t h e a t t e m p t to i m p l e m e n t h u m a n r ights 
at t h e ins t i tu t ional level as a self-destructive mora l iza t ion of politics. 
However, this criticism is often based o n a confused c o n c e p t i o n of 
h u m a n r ights t ha t does n o t different iate sufficiently be tween t h e 
d imens ions of polit ics, law, a n d moral i ty (2) . 

(1) T h e "rhetor ic of universal ism" against which this criticism is 
d i r ec ted finds its bo ldes t express ion in p roposa l s to e x t e n d the U N 
in to a "cosmopol i tan democracy." T h e s e r e f o r m proposa l s focus o n 
t h r e e poin ts : t he e s t ab l i shment of a wor ld pa r l i amen t , t he cons t ruc 
t ion of a global jud ic ia l system, a n d t h e l o n g ove rdue r eo rgan iza t ion 
of t h e Security C o u n c i l . 5 2 
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T h e U N still exhibi ts fea tures of a " p e r m a n e n t congress of states." 
If it is to shed t h e cha rac t e r of a m e r e assembly of g o v e r n m e n t 
de lega t ions , t h e G e n e r a l Assembly m u s t b e t r ans fo rmed in to a k ind 
of u p p e r h o u s e a n d divide its c o m p e t e n c e s with a s e c o n d c h a m b e r . 5 3 

In this pa r l i amen t , peop l e s wou ld b e r e p r e s e n t e d as t h e totality of 
wor ld citizens n o t by the i r g o v e r n m e n t s b u t by directly e lec ted rep 
resentat ives. Coun t r i e s t ha t refuse to p e r m i t depu t i e s to b e e lec ted 
by d e m o c r a t i c p r o c e d u r e s (giving special cons ide ra t ion to the i r na
t ional minor i t ies ) cou ld b e r e p r e s e n t e d in t h e i n t e r i m by nongov
e r n m e n t a l o rgan iza t ions a p p o i n t e d by the Wor ld P a r l i a m e n t itself as 
t h e representa t ives of opp re s sed popu la t i ons . 

T h e World C o u r t in t h e H a g u e cu r ren t ly lacks t h e au thor i za t ion 
to ini t iate p rosecu t ions ; it c a n n o t m a k e b i n d i n g j u d g m e n t s a n d m u s t 
restr ict itself to a rb i t ra t ion funct ions . Moreover , its ju r i sd ic t ion is 
res t r ic ted to re la t ions be tween states; it does n o t e x t e n d to conflicts 
be tween individual pe r sons o r be tween individual citizens a n d the i r 
g o v e r n m e n t s . In all of these respects , t h e powers of t h e C o u r t wou ld 
have to b e e x p a n d e d in a c c o r d a n c e with p roposa l s a l ready w o r k e d 
o u t by H a n s Kelsen a half c e n t u r y a g o . 5 4 I n t e r n a t i o n a l c r iminal 
cour ts , which un t i l n o w have only b e e n c o n v e n e d o n an ad h o c basis 
for specific war c r ime trials, wou ld have to b e ins t i tu t ional ized o n a 
p e r m a n e n t basis. 

T h e Security Counc i l was i n t e n d e d to c o u n t e r b a l a n c e t h e egalitar
ian G e n e r a l Assembly; it is s u p p o s e d to reflect t h e d e facto re la t ions 
of power in t he world . Bu t s o m e five decades later, this r ea sonab le 
p r inc ip le n e e d s to b e a d a p t e d to t h e a l t e red global s i tuat ion, a n d 
the requis i te adap ta t ions shou ld n o t b e l imi ted to e x t e n d i n g the 
r e p r e s e n t a t i o n to i nc lude o t h e r inf luent ial nat ion-states (for exam
ple , m a k i n g G e r m a n y a n d J a p a n p e r m a n e n t m e m b e r s ) . Ins tead , it 
has b e e n p r o p o s e d tha t a longs ide global powers (such as t he U n i t e d 
States) , r eg iona l r eg imes (such as t he E u r o p e a n U n i o n ) shou ld b e 
g r a n t e d privi leged vot ing r ights . In add i t ion , t h e r e q u i r e m e n t of 
u n a n i m i t y be tween the p e r m a n e n t m e m b e r s m u s t b e abo l i shed in 
favor of an a p p r o p r i a t e f o r m of qualif ied majority ru l e . In sum, t h e 
Security Counc i l cou ld b e t r ans fo rmed in to a n executive b r a n c h 
capab le of i m p l e m e n t i n g policies o n t h e m o d e l of t h e Counc i l of 
Ministers of t he E u r o p e a n U n i o n . Moreover, states will b e willing to 
a d a p t the i r t rad i t iona l fore ign policy to t h e imperat ives of a wor ld 
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domes t i c polit ics only if t h e wor ld o rgan iza t ion can dep loy mil i tary 
forces u n d e r its own c o m m a n d a n d exercise pol ice funct ions . 

T h e fbregoing ref lect ions a re conven t iona l in tak ing the i r o r ien
ta t ion f rom t h e organ iza t iona l c o m p o n e n t s of na t iona l const i tu
t ions. T h e i m p l e m e n t a t i o n of a p rope r ly clarified c o n c e p t i o n of 
cosmopo l i t an law evidently calls for somewha t m o r e ins t i tu t ional 
imag ina t ion . In any event , t h e m o r a l universal ism tha t i n f o r m e d 
Kant ' s p roposa l s r e m a i n s t h e author i ta t ive no rma t ive in tu i t ion . How
ever, a criticism has b e e n m a d e of this moral-pract ical self-under-
s t and ing of m o d e r n i t y 5 5 which has b e e n especially inf luent ial in 
Germany, b e g i n n i n g with Hege l ' s criticisms of Kant ' s m o r a l phi loso
phy, a n d has left d e e p t races d o w n to t he p resen t . Car l Schmi t t gave 
this a r g u m e n t its m o s t incisive fo rmula t ion a n d offered a justifica
t ion tha t is in p a r t insightful, in p a r t confused. 

Schmi t t distills t h e s logan "Whoever speaks of ' h u m a n i t y ' is a l iar" 
in to t he str iking fo rmu la "Humanity, Bestiality." O n this view, "the 
d e c e p t i o n of h u m a n i s m " has its roo t s in t h e hypocrisy of a legal 
pacifism tha t wants to c o n d u c t ' just wars" u n d e r t h e b a n n e r of p e a c e 
a n d cosmopo l i t an law: "When a state fights its poli t ical e n e m y in t h e 
n a m e of humani ty , it is n o t a war for t h e sake of humani ty , b u t r a t h e r 
a war w h e r e i n a par t i cu la r state seeks to u s u r p a universal coficept 
in its s t ruggle against its enemy, in t h e same way tha t o n e can misuse 
peace , jus t ice , progress , a n d civilization in o r d e r to claim these as 
o n e ' s own a n d to d e n y the same to t h e enemy. T h e c o n c e p t of 
h u m a n i t y is an especially useful ideological i n s t r u m e n t . . , , " 5 6 

Schmi t t la ter ex t ends this a r g u m e n t , wh ich in 1932 was still di
r ec t ed against t h e U n i t e d States a n d t h e o t h e r victors of Versailles, 
to t h e act ions of t he L e a g u e of Na t ions a n d the U N . T h e polit ics of 
a wor ld o rgan iza t ion tha t takes its insp i ra t ion f rom Kant ' s i dea of 
p e r p e t u a l peace a n d is d i r ec t ed to t he c rea t ion of a cosmopo l i t an 
o r d e r h e a r k e n s to t h e same logic, a cco rd ing to Schmit t : its pan-in-
t e rven t ion i sm would inevitably lead to a pan -c r imina l i za t ion , 5 7 a n d 
h e n c e to t h e pe rve r s ion of t h e goal it is s u p p o s e d to serve. 

(2) Before I e x a m i n e t h e specific con t ex t of these reflect ions, I 
wou ld like to dea l with t h e a r g u m e n t a t a gene ra l level a n d uncove r 
its p r o b l e m a t i c co re . T h e two crucia l s t a t ements a re , first, t ha t t he 
polit ics of h u m a n r ights leads to wars which u n d e r t h e guise of 
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pol ice act ions take o n a m o r a l charac te r ; a n d second , tha t this 
mora l iza t ion b r a n d s o p p o n e n t s as enemies , a n d t h e resu l t ing crimi
nal izat ion for t he first t ime gives i n h u m a n i t y a comple te ly free h a n d : 
"We a re familiar with t h e secret law b e h i n d this vocabula ry a n d know 
tha t today t h e m o s t t e r r ib le wars a re c o n d u c t e d in t h e n a m e of peace 
a n d tha t t h e worst i n h u m a n i t y is c o m m i t t e d in t he n a n i e of h u m a n 
i ty." 5 8 Schmi t t justifies b o t h s ta tements in t h e l ight of two fu r the r 
premises : (a) t ha t t h e polit ics of h u m a n r ights i m p l e m e n t s n o r m s 
tha t a re p a r t of a universalistic morali ty; a n d (b) tha t s ince m o r a l 
j u d g m e n t s a re g o v e r n e d by t h e c o d e of "good" a n d "evil," t h e m o r a l 
crit icism of an o p p o n e n t in war (or a poli t ical o p p o n e n t ) destroys 
t he legally ins t i tu t ional ized res t r ic t ions o n mil i tary conflicts (or o n 
poli t ical d i spu tes ) . W h e r e a s t he first p r emise is false, t h e s econd 
p remise suggests a false a s sumpt ion in t h e con t ex t of a politics of 
h u m a n r ights . 

(a) H u m a n r ights in t h e m o d e r n sense can b e t r aced back to t he 
Virginia Bill of Rights a n d the A m e r i c a n Dec la ra t ion of Inde 
p e n d e n c e of 1776 a n d to t h e Declaration des droits de Vhomme et du 
citoyen of 1789. T h e s e dec la ra t ions were insp i red by t h e poli t ical 
ph i lo sophy of m o d e r n n a t u r a l law, especially t ha t of Locke a n d 
Rousseau. It is n o acc iden t tha t h u m a n r ights first take o n a c o n c r e t e 
f o r m in t h e con t ex t of these first cons t i tu t ions , specifically as basic 
r ights t ha t a re g u a r a n t e e d wi thin t h e f rame of a na t iona l legal order . 
However, they seem to have a d o u b l e charac te r : as cons t i tu t ional 
n o r m s they enjoy positive validity, b u t as r ights possessed by each 
p e r s o n q u a h u m a n b e i n g they a re also a c c o r d e d a supraposi t ive 
validity. 

I n t h e ph i losoph ica l discussion of h u m a n r ights this ambigui ty has 
p r o v o k e d m u c h i r r i t a t i o n . 5 9 O n o n e c o n c e p t i o n , h u m a n r ights a re 
s u p p o s e d to have a status s o m e w h e r e be tween m o r a l a n d positive 
law; o n t h e o t h e r c o n c e p t i o n , they can assume e i the r t h e f o r m of 
m o r a l o r of ju r id ica l r ights , t h o u g h the i r c o n t e n t r e m a i n s iden t i ca l— 
tha t is, they cons t i tu te "a law (Recht) valid (gultig) p r i o r to any state, 
t h o u g h n o t for t ha t r ea son a l ready in force (geltend)." H u m a n r ights 
a re "ne i the r actually g r a n t e d o r d e n i e d , b u t a re e i the r r e spec ted o r 
d i s r e spec t ed . " 6 0 T h e s e fo rmulas reflect a ce r ta in ph i losophica l em
b a r r a s s m e n t a n d suggest t ha t t h e cons t i tu t iona l legislator mere ly 
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dresses u p m o r a l n o r m s , however they a re just if ied, in t h e f o r m of 
positive law. In my view, this a p p e a l to t h e classical d is t inct ion be
tween n a t u r a l a n d positive law sets t he w r o n g p a r a m e t e r s for t h e 
d e b a t e . T h e c o n c e p t of h u m a n r ights does n o t have its or igins in 
morality, b u t r a t h e r bea rs t h e i m p r i n t of t he m o d e r n c o n c e p t of 
individual l ibert ies, h e n c e of a specifically ju r id ica l concep t . H u m a n 
r ights a re ju r id ica l by their very nature. W h a t l ends t h e m t h e appear 
ance of m o r a l r ights is n o t the i r con t en t , a n d m o s t especially n o t 
the i r s t ruc tu re , b u t r a t h e r the i r m o d e of validity, which po in t s be
y o n d t h e legal o rde r s of nat ion-states . 

T h e texts of historical cons t i tu t ions appea l to " inna te" r ights a n d 
often have t he so l emn f o r m of "declarat ions;" b o t h features a re 
supposed to d issuade us f rom wha t we wou ld n o w call a positivist 
m i s u n d e r s t a n d i n g a n d express t h e fact t ha t h u m a n r ights a re "not 
at t h e disposal" of t h e legis la tor . 6 1 But this rhe tor ica l proviso c a n n o t 
p rese rve h u m a n r ights f rom the fate of all positive law; they, too , can 
b e c h a n g e d o r b e s u s p e n d e d , for example , following a c h a n g e of 
reg imes . Of course , as a c o m p o n e n t of a democra t i c legal o r d e r like 
t h e o t h e r legal n o r m s , they enjoy "validity" in t h e dua l sense t ha t 
they are n o t only valid d e facto, a n d h e n c e are enforcecl by t he 
sanc t ion ing power of t h e state, b u t can also claim no rma t ive legiti
macy, t ha t is, they shou ld b e capab le of b e i n g rat ional ly justif ied. Bu t 
a p a r t f rom this typical fea ture , basic r ights d o i n d e e d have a r emark 
able status r e g a r d i n g the i r just if icat ion. 

As cons t i tu t iona l n o r m s , h u m a n r ights enjoy a cer ta in privilege, 
which is mani fes ted in p a r t by t h e fact t ha t they a re consti tut ive for 
t h e legal o r d e r as a who le a n d to this e x t e n t d e t e r m i n e a f ramework 
wi th in which n o r m a l legislat ion m u s t b e c o n d u c t e d . Bu t basic r ights 
enjoy a pr ivi leged status even wi th in t he e n s e m b l e of cons t i tu t iona l 
n o r m s . O n t h e o n e h a n d , l iberal a n d social basic r ights have t h e 
f o r m of g e n e r a l n o r m s addres sed to citizens in the i r capacity as 
h u m a n be ings (no t mere ly as m e m b e r s of a s ta te) . T h o u g h h u m a n 
r ights a re for t h e t ime b e i n g only real ized wi thin t h e f ramework of 
a n a t i o n legal order , wi th in this s p h e r e of validity they g r o u n d r ights 
for all p e r s o n s a n d n o t mere ly for citizens. T h e fu r the r n o r m a l 
legislation exhaus ts t h e impl ica t ions of h u m a n r ights , t h e m o r e t h e 
legal status of r e s iden t al iens c o m e s to r e semb le t ha t of c i t i zens . 6 2 I t 
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is this universal r a n g e of appl ica t ion , wh ich refers to h u m a n be ings 
as such, tha t basic r ights sha re with m o r a l n o r m s . As is shown by the 
r e c e n t controversy (in G e r m a n y ) over t h e vot ing r ights of r e s iden t 
al iens, this also ho lds in ce r ta in respects for poli t ical r ights . This 
po in t s to a s e c o n d a n d even m o r e i m p o r t a n t aspect . Basic r ights a re 
e q u i p p e d with a universal validity claim because they can b e just if ied 
exclusively f rom t h e m o r a l p o i n t of view. Certainly, o t h e r legal n o r m s 
a re also just i f ied with t he h e l p of m o r a l a r g u m e n t s , b u t in gene ra l 
fu r the r ethical-polit ical a n d p ragma t i c cons ide ra t ions play a ro le in 
the i r just i f icat ion, cons ide ra t ions t ha t a re inseparab le f rom t h e con
cre te f o r m of life of a historical legal c o m m u n i t y o r f rom the con
cre te goals of pa r t i cu la r policies. Basic r ights , by contras t , r egu la te 
ma t t e r s of such genera l i ty t ha t m o r a l a r g u m e n t s a re sufficient for their 
justification. T h e s e a r g u m e n t s show why t h e i m p l e m e n t a t i o n of such 
ru les is in t h e equa l in te res t of all pe r sons q u a pe r sons , a n d thus why 
they a re equally g o o d for everybody. 

O n t h e o t h e r h a n d , this f o r m of just if icat ion by n o m e a n s robs t h e 
basic r ights of the i r ju r id ica l cha rac te r—i t does n o t t u r n t h e m in to 
m o r a l n o r m s . Legal n o r m s — i n t h e m o d e r n sense of positive law— 
prese rve the i r legal fo rm, regardless of t h e k inds of r easons o n t h e 
basis of which the i r claim to legit imacy can b e just if ied. For they owe 
this cha rac t e r to the i r s t ruc tu re , n o t to the i r con t en t . Basic r ights a re 
ac t ionab le individual r ights whose m e a n i n g at least in p a r t is to free 
legal pe r sons in a carefully c i rcumscr ibed m a n n e r f rom the b i n d i n g 
force of m o r a l c o m m a n d s by c rea t ing d o m a i n s of legal c o n d u c t i n 
which actors can act in a c c o r d a n c e with the i r own pre fe rences . 
W h e r e a s m o r a l r ights only derive f rom dut ies tha t b i n d t h e free will 
of a u t o n o m o u s pe r sons , legal en t i t l emen t s to act in a c c o r d a n c e with 
o n e ' s p re fe rences enjoy pr ior i ty over legal dut ies , wh ich in t u r n arise 
f rom legal res t r ic t ions o n these individual l i be r t i e s . 6 3 

This c o n c e p t u a l privi leging of r ights over dut ies follows f rom t h e 
s t ruc tu re of m o d e r n coercive law first e l abo ra t ed by H o b b e s . H o b b e s 
in i t ia ted a shift in perspect ive away f rom p r e m o d e r n law, which was 
still e l abo ra t ed f rom a rel igious o r metaphysica l p e r s p e c t i v e . 6 4 

In con t ras t to deon to log ica l moral i ty which g r o u n d s dut ies , law 
serves to p r o t e c t individual f r e e d o m of cho ice in a c c o r d a n c e with 
t h e p r inc ip le t ha t every th ing is p e r m i t t e d which is n o t explicitly 
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fo rb idden by g e n e r a l laws tha t set limits to f r eedom. To b e sure , t h e 
genera l i ty of such laws m u s t satisfy t h e m o r a l p o i n t of view if t h e 
individual r ights der ived f rom t h e m are to b e legi t imate—liber t ies 
m u s t b e equally d i s t r ibu ted a m o n g citizens. But t h e c o n c e p t of sub
ject ive r igh t t ha t c i rcumscr ibes a d o m a i n of f r e e d o m of choice has 
s t ruc tura l c o n s e q u e n c e s for m o d e r n legal o rde r s in gene ra l . H e n c e 
Kant conceives of law as "the s u m of t he cond i t ions u n d e r which t h e 
choice of o n e can b e u n i t e d with t h e cho ice of a n o t h e r in accord
a n c e with a universal law of f r e e d o m . " 6 5 Acco rd ing to Kant , all spe
cial h u m a n r ights a re g r o u n d e d in t h e "single or ig ina l" r igh t to 
equa l individual l ibert ies: "Freedom ( i n d e p e n d e n c e f rom b e i n g con
s t ra ined by a n o t h e r ' s cho i ce ) , insofar as it can coexist with t h e 
f r e e d o m of eve ryone else in a c c o r d a n c e with a universal law, is 
t h e only or iginal r i gh t b e l o n g i n g to every m a n by vir tue of his 
h u m a n i t y . " 6 6 

Consis ten t with this founda t ion , h u m a n r ights take the i r p lace in 
t h e Doc t r i ne of Right a n d only t h e r e . Like o t h e r subjective r ights , 
t h e y — a n d they p r e e m i n e n t l y — h a v e a m o r a l c o n t e n t . But w i thou t 
p re jud ice to this con ten t , h u m a n r ights b e l o n g s t ructural ly to a 
positive a n d coercive legal o r d e r which founds ac t ionab le individual 
legal claims. To this ex ten t , it is p a r t of t he m e a n i n g of h u m a r i r ights 
tha t they claim the status of basic r ights which a re i m p l e m e n t e d 
wi thin t he con tex t of some exist ing legal order , b e it na t iona l , inter
na t iona l , o r global . T h e e r r o n e o u s conf la t ion of h u m a n r ights with 
m o r a l r ights is sugges ted by t h e fact that , in spite of the i r claim to 
universal validity, h u m a n r ights have thus far m a n a g e d to achieve a n 
u n a m b i g u o u s positive f o r m only wi th in t h e na t i ona l legal o rde r s of 
d e m o c r a t i c states. Moreover , they r e m a i n only a weak force in in ter
na t iona l law a n d still await ins t i tu t ional izat ion wi th in t he f ramework 
of a cosmopo l i t an o r d e r tha t is only n o w b e g i n n i n g to take shape . 

(b) But if t h e first p r e m i s e — t h a t h u m a n r ights a re in essence 
m o r a l r ights—is false, t h e n t h e first of Schmit t ' s two s ta tements is 
also u n d e r c u t , t ha t is, his s t a t emen t tha t t h e global i m p l e m e n t a t i o n 
of h u m a n r ights obeys a m o r a l logic a n d h e n c e wou ld lead to inter
ven t ions tha t wou ld b e mere ly thinly disguised pol ice act ions . At t h e 
same t ime, t he s econd s t a t e m e n t — t h a t an in te rven t ion i s t polit ics of 
h u m a n r ights wou ld inevitably d e g e n e r a t e in to a "struggle against 
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evi l"—comes u n d e r severe p ressure . At any ra te , this s t a t emen t sug
gests t h e false a s sumpt ion tha t a classical i n t e r n a t i o n a l law ta i lored 
to l imi ted wars wou ld suffice to c h a n n e l mil i tary conflicts in a "civi
l ized" d i rec t ion . Even if this a s sumpt ion wou ld wi ths tand empir ica l 
object ions , t he pol ice ac t ions of a politically c o m p e t e n t a n d d e m o 
cratically leg i t imated wor ld o rgan iza t ion wou ld be t t e r m e r i t t h e title 
of a "civil" r egu la t ion of i n t e r n a t i o n a l conflicts t h a n would wars, 
however l imited. For t h e es tab l i shment of a cosmopo l i t an o r d e r 
m e a n s tha t violat ions of h u m a n r ights a re n o l o n g e r j u d g e d a n d 
c o m b a t e d immediately f rom t h e m o r a l p o i n t of view, b u t r a t h e r a re 
p rosecu t ed , like c r imina l act ions wi th in t h e f ramework of a state-
o rgan i zed legal order , in a c c o r d a n c e with ins t i tu t ional ized legal p ro 
cedures . Precisely t he jur id i f ica t ion of t h e state of n a t u r e a m o n g 
states p reven ts a m o r a l de-different iat ion of law a n d g u a r a n t e e s t h e 
accused full legal p ro t ec t ion , a n d h e n c e p r o t e c t i o n against u n m e d i -
a t ed m o r a l d i scr imina t ion , even in the cur ren t ly re levant cases of war 
c r imes a n d cr imes against h u m a n i t y . 6 7 

V 

I wou ld like to deve lop this a r g u m e n t fu r the r t h r o u g h a metacr i t ica l 
e x a m i n a t i o n of Carl Schmit t ' s object ions . Bu t first I m u s t say some
t h i n g a b o u t t h e con t ex t of these object ions , because t h e way Schmi t t 
l inks t h e different levels of a r g u m e n t is n o t especially t r anspa ren t . 
T h e criticism of a f o r m of cosmopo l i t an law tha t bypasses t h e sover
eignty of individual states c o n c e r n e d Schmi t t pr imar i ly in c o n n e c 
t ion with t h e "discr iminatory c o n c e p t i o n of war"—as a war of 
aggression. Th is seems to l e n d his a r g u m e n t a sharply-defined legal 
focus. H e consistently at tacks t h e pena l iza t ion of wars of aggress ion 
inscr ibed in t he U N C h a r t e r a n d the ascr ip t ion of legal liability to 
individual pe r sons for a type of war c r ime tha t was u n k n o w n to 
t ha t classical i n t e r n a t i o n a l law tha t h e l d sway unt i l t he First Wor ld 
War. Bu t Schmi t t weighs down this legal a p p r o a c h , wh ich is h a r m 
less in itself, with poli t ical cons ide ra t ions a n d metaphysica l argu
m e n t s . H e n c e we m u s t first u n c o v e r t he unde r ly ing t h e o r y (1) , in 
o r d e r to ge t a t t he cr i t ique of moral i ty t ha t fo rms the co re of t he 
a r g u m e n t (2) . 
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(1) Taken at face value, the juridical argument aims to civilize war 
through international law (a); and it is connected with a poli t ical 
argument whose sole concern seems to be to preserve the estab
lished international order (b). 

(a) Schmi t t does not reject the distinction between offensive and 
defensive wars for the pragmatic reason that it is difficult to opera-
tionalize. T h e juridical reason is rather that only a morally neutral 
concept of war, which also excludes personal responsibility for a 
penalized war, is consistent with the sovereignty of states as subjects 
of international law; for the ius ad helium—that is, the right to go to 
war for any reason whatsoever—is constitutive of the sovereignty of 
states. At this stage in the argument, Schmi t t is not as yet concerned 
with the supposedly disastrous consequences of moral universalism 
(as is made clear by the relevant text 6 8), but rather with restrictions 
on how wars are conducted. Only the practice of noncondemnation 
of war can succeed in limiting military actions in war and provide 
protection against the evils of a total war, which Schmi t t had already 
analyzed with admirable clarity before the S e c o n d Wor ld W a r . 6 9 

In this way Schmi t t presents his call for a return to the status quo 
ante of limited wars merely as a more realistic alternative to a cos-
mopolitan pacification of the state of nature between states; in 
comparison with the effort to "civilize" war in terms of classical 
international law, abolishing war altogether is a much more far-
reaching and, so it seems, Utopian goal. But there are good empirical 
reasons for doubting the "realism" of Schmitt 's proposal as well. T h e 
bare appeal to international law, which developed out of the wars of 
religion as one of the great achievements of Wes te rn rationalism, 
does not of itself show how the classical-modern world of the balance 
of powers can be reestablished as a practical matter. For interna
tional law in its classical form has manifestly failed in the face of total 
wars. B e h i n d the territorial, technical, and ideological expansion of 
war there lurk momentous forces. T h e s e forces are still more likely 
to be tamed through the sanctions and interventions of an organ
ized community of nations than through the legally ineffectual ap
peal to sovereign governments to conduct themselves in a 
reasonable manner; a return to the classical system of international 
law would effectively restore complete freedom of action to the 
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collective ac tors w h o wou ld have to r e f o r m the i r uncivil ized conduc t . 
This weakness in t h e a r g u m e n t is a first ind ica t ion tha t t he ju r id ica l 
l ine of a r g u m e n t is mere ly a facade b e h i n d which Schmi t t conceals 
c o n c e r n s of a different sort . 

After t h e S e c o n d Wor ld War, Schmi t t cou ld save t h e consis tency 
of his legal a r g u m e n t only by cons ign ing t h e mass c r imes of t h e Nazi 
p e r i o d to a sui gener i s ca tegory in o r d e r t he reby to p re se rve at least 
t he a p p e a r a n c e of m o r a l neut ra l i ty for war itself. In 1945 in a br ief 
p r e p a r e d for t h e N u r e m b e r g d e f e n d a n t Fr iedr ich Flick, Schmi t t 
consistently d i s t inguished be tween war c r imes a n d "atrocit ies" t ha t 
t r a n s c e n d h u m a n c o m p r e h e n s i o n "as character is t ic express ions of a 
pecul iar ly i n h u m a n mental i ty": "The c o m m a n d of a supe r io r c a n n o t 
justify o r excuse such o u t r a g e s . " 7 0 T h a t Schmi t t m a d e this d is t inct ion 
for pure ly tactical r easons in his ro le as a lawyer e m e r g e s with b ru t a l 
clarity in t h e texts of his d ia ry of a few years later. It is c lear f rom 
this "Glossar ium" tha t Schmi t t n o t only w a n t e d to see offensive war 
decr imina l i zed b u t also t h e b a r b a r o u s e x t e r m i n a t i o n of t h e Jews. H e 
asks, "Was it a ' c r ime against human i ty ' ? Is t h e r e such a t h i n g as a 
c r ime against love?" a n d h e d o u b t s w h e t h e r such "cr imes" can b e 
c o n s i d e r e d ju r id ica l ma t t e r s at all, because t h e "objects of p ro t ec t i on 
a n d at tack" of such a c r ime c a n n o t b e c i rcumscr ibed with sufficient 
precis ion: "Genoc ide , t he m u r d e r of p e o p l e s — a t o u c h i n g concep t ; 
I have e x p e r i e n c e d an e x a m p l e of it myself: t he e x t e r m i n a t i o n of 
t h e German-Pruss i an civil service in 1945." Th is r a t h e r prickly un 
d e r s t a n d i n g of g e n o c i d e led Schmi t t to t h e m o r e far-reaching con
clusion: " 'Cr imes against h u m a n i t y ' is only t h e m o s t g e n e r a l of all 
gene ra l clauses for des t roying an enemy." In a n o t h e r passage, 
Schmi t t asserts: "The re a re c r imes against h u m a n i t y a n d cr imes for 
humani ty . Cr imes against h u m a n i t y a re c o m m i t t e d by the G e r m a n s . 
Cr imes for h u m a n i t y a re p e r p e t r a t e d o n the G e r m a n s . " 7 1 

H e r e a n o t h e r a r g u m e n t clearly emerges . T h e i m p l e m e n t a t i o n of 
cosmopo l i t an law, with t h e c o n s e q u e n t d i sc r imina to ry c o n c e p t i o n of 
war, is n o t only c o n s i d e r e d as a false r eac t ion to t he evolut ion toward 
total war, b u t r a t h e r as its cause. Total war is seen as t h e c o n t e m p o 
ra ry mani fes ta t ion of t h e "just war" t ha t necessari ly issues f rom an 
in te rven t ion i s t polit ics of h u m a n r ights: "What is decisive is t ha t t h e 
total cha rac t e r of war goes h a n d - i n - h a n d with its, claim to b e j u s t . " 7 2 
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Mora l universal ism n o w assumes t h e ro le of t h e e x p l a n a n d u m a n d 
t h e a r g u m e n t shifts f rom t h e ju r id ica l to t h e m o r a l level. Schmi t t 
s e e m e d to have r e c o m m e n d e d t h e r e t u r n to classical i n t e r n a t i o n a l 
law in t he first ins tance as a m e a n s of avoiding total war. Bu t it is n o t 
even clear w h e t h e r h e r e g a r d e d t h e total ex tens ion of war, h e n c e t h e 
i n h u m a n c o n d u c t of war, as t h e real evil, o r w h e t h e r his m a i n fear 
was t h e devalua t ion of war as such. In any case, in a corol la ry to The 
Concept of the Politicalwritten in 1938, Schmi t t descr ibes t h e total izing 
ex tens ion of t h e c o n d u c t of war to n o n m i l i t a r y areas in such a way 
tha t total war takes o n t h e m e r i t of e n h a n c i n g "nat ional hea l th" : 
"The s tep b e y o n d t h e pure ly mil i tary r ep re sen t s n o t only a quan 
titative expans ion b u t a quali tative leap . For this r ea son it (i.e., total 
war) does n o t b e t o k e n an alleviation, b u t r a t h e r a n intensifica
t ion of hostility. T h e m e r e possibility of such an increase in in ten
sity m e a n s t ha t t he concep t s of f r iend a n d foe b e c o m e polit ical 
o n c e again a n d a re f reed f rom t h e s p h e r e of private a n d psychologi
cal rhe to r ic , even w h e r e the i r poli t ical cha rac te r was comple te ly 
a t t e n u a t e d . " 7 3 

(b) Since t h e r e is n o r ea son tha t an invetera te foe of pacifism 
shou ld b e overly c o n c e r n e d with t he t a m i n g of total ized war, 
Schmit t ' s rea l c o n c e r n may lie e lsewhere , namely, in t h e preserva
t ion of an i n t e r n a t i o n a l o r d e r in which wars can still b e waged a n d 
conflicts resolved in this way. T h e prac t ice of refusing to c o n d e m n 
war ma in t a in s t he r egu la to ry m e c h a n i s m of u n c o n s t r a i n e d na t iona l 
self-assertion. F r o m this p o i n t of view, t h e evil to b e avoided is n o t 
total war b u t t h e d is in tegra t ion of a s p h e r e of t h e polit ical t ha t rests 
o n t h e classical division be tween domes t i c a n d fore ign policy. 
Schmi t t ra t ional izes this in t e r m s of his own pecu l ia r t h e o r y of t h e 
poli t ical . Accord ing to this theory, a legally pacified domes t i c policy 
m u s t b e s u p p l e m e n t e d by a be l l ige ren t fore ign policy l icensed by 
i n t e r n a t i o n a l law because t h e state, which enjoys a m o n o p o l y over 
t he m e a n s of violence, can only u p h o l d law a n d o r d e r in t h e face of 
t h e v i ru len t force of subversive domes t i c e n e m i e s so l ong as it p re 
serves a n d r e g e n e r a t e s its poli t ical subs tance in t he s t ruggle against 
ex t e rna l enemies . Th is subs tance supposedly can only b e r e n e w e d in 
t h e will ingness of a n a t i o n to kill a n d b e killed, s ince " the poli t ical" 
itself is essentially re la ted to " the rea l possibility of physical k i l l ing . " 7 4 
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T h e poli t ical is mani fes ted in t he ability a n d the will of a p e o p l e to 
r ecogn ize t h e e n e m y a n d to assert itself in t h e face of " the n e g a t i o n 
of its own ex is tence" by " the o t h e r n e s s of t h e foreign." 

T h e s e scurr i lous ref lect ions o n "the essence of t h e poli t ical" n e e d 
in te res t us h e r e only for t he ro le they play in Schmit t ' s a r g u m e n t . A 
poli t ical existential ism tha t i m b u e s t h e c o n c e p t of t h e poli t ical with 
vitalistic c o n n o t a t i o n s fo rms the b a c k g r o u n d for t h e a s sumpt ion tha t 
t h e creativity of polit ical power will b e t r a n s f o r m e d in to a destruct ive 
force o n c e it is b a r r e d f rom the p r e d a t o r y i n t e rna t i ona l a r e n a of 
" c o n q u e r i n g violence ." T h e global i m p l e m e n t a t i o n of h u m a n r ights 
a n d democracy, wh ich is de s igned to foster wor ld peace , wou ld have 
t h e u n i n t e n d e d effect of al lowing war to go b e y o n d t h e "formally 
j u s t " b o u n d s within which it was h e l d by i n t e rna t i ona l law. W i t h o u t 
t h e safety valve of a d o m a i n in which it is given free re in , war will 
b e c o m e a u t o n o m o u s a n d ove rwhe lm all sphe res of civil life in 
m o d e r n society, a n d the reby dest roy t h e complexi ty of functionally 
di f ferent ia ted societies. This w a r n i n g against the ca tas t rophic conse
q u e n c e s of an abol i t ion of war t h r o u g h legal pacif icat ion can only 
b e exp l a ined by a metaphysics t h a t a p p e a l e d to t he t h e n fashionable 
b u t by n o w r a t h e r h a c k n e y e d aes thet ic of " the s t o r m of steel." 

(2) O n e can certainly distill o n e specific a r g u m e n t o u t of this 
be l l ige ren t Lebensphilosophie. Acco rd ing to Schmit t , b e h i n d t h e ideo
logically g r o u n d e d "war against war," wh ich t rans forms t h e l imi ted 
mil i tary s t ruggle be tween "organized na t iona l un i t s " in to an un l im
i ted pa rami l i t a ry civil war, lies the . universal ism of tha t h u m a n i s t 
mora l i ty deve loped by Kant . 

It is clear t ha t Schmit t ' s r eac t ion to U N p e a c e k e e p i n g a n d peace
m a k i n g i n t e rven t ions wou ld have b e e n n o different t h a n H a n s Mag
n u s Enzensbe rge r ' s : "The rhe to r i c of universal ism is specific to t h e 
West. Its pos tu la tes a re s u p p o s e d to h o l d in t h e same way for all 
p e o p l e w i thou t excep t ion . Universal ism knows n o dis t inct ion of n e a r 
a n d far; it is u n c o n d i t i o n a l a n d abstract . . . . But since all of o u r 
possibilities of ac t ion a re finite, t h e g a p be tween claim a n d reality 
yawns ever wider. Soon t h e t h r e s h o l d of objective hypocrisy is over
s tepped ; universal ism t h e n reveals itself as a m o r a l t r a p . " 7 5 T h u s it is 
al legedly t he false abs t rac t ions of m o r a l h u m a n i s m tha t p l u n g e us 
in to self-delusion a n d mis lead us in to o v e r b u r d e n i n g ourselves in a 
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hypocri t ical m a n n e r . T h e p r e s u m e d an th ropo log ica l l imits over 
which such a moral i ty elevates itself a re d e t e r m i n e d by Enzensber -
ger, following A r n o l d G e h l e n , in t e r m s of spatial p rox imi ty a n d 
social d is tance: a b e i n g which is h e w n f rom such c r o o k e d t i m b e r can 
func t ion moral ly only in its i m m e d i a t e e n v i r o n m e n t . 7 6 

W h e n Schmi t t speaks of hypocrisy h e has ins tead Hege l ' s criticism 
of Kant in m i n d . H e furnishes his c o n t e m p t u o u s f o r m u l a " H u m a n 
ity, Bestiality" with a n a m b i g u o u s c o m m e n t a r y , wh ich at first g lance 
m i g h t j u s t as well have c o m e f rom H o r k h e i m e r : "We say: t h e m a i n 
city c e m e t e r y a n d tactfully k e e p qu ie t a b o u t t he s laughte r h o u s e . But 
s l augh te r ing is t aken for g r an t ed ; a n d it wou ld b e i n h u m a n e , even 
bestial , to u t t e r t h e w o r d ' s l aughte r ' a l o u d . " 7 7 Th i s a p h o r i s m is am
b iguous : it seems at first s ight to b e d i r ec t ed against t h e false, be
cause mystifying, abs t rac t ion of P la tonic gene ra l concep t s by which 
we all t oo often suppress t h e reverse side of a civilization of victors, 
namely, t h e suffering of its marg ina l i zed victims. Bu t this r ead ing , 
after t he fashion of a cr i t ique of ideology, wou ld r e q u i r e precisely 
t h e k ind of egal i tar ian respec t a n d universal compass ion invoked by 
t h e m o r a l universal ism Schmi t t so vehemen t ly opposes . W h a t his 
a n t i h u m a n i s m seeks to affirm (a long with Mussolini 's a n d L e n i n ' s 
H e g e l 7 8 ) is n o t t he sacrificial l amb , b u t r a t h e r s l augh te r—Hege l ' s 
s laughter -bank of peop les , t he " h o n o r of war"—for h e goes on : 
"Human i ty as such c a n n o t wage war . . . . T h e c o n c e p t of h u m a n i t y 
exc ludes t h e c o n c e p t of t he e n e m y . " 7 9 Th i s is Schmit t ' s a r g u m e n t : 
m o r a l h u m a n i s m dangerous ly abstracts f rom the na tu r a l o r d e r of t he 
polit ical, t h e supposedly unavo idab le d is t inct ion be tween f r iend a n d 
foe. Because it subsumes "political" re la t ions u n d e r t h e ca tegor ies of 
"good" a n d "evil," it t u r n s t h e e n e m y in to "an i n h u m a n m o n s t e r t ha t 
m u s t n o t only b e r epu l s ed b u t m u s t b e totally a n n i h i l a t e d . " 8 0 A n d 
because t h e d i sc r imina to ry c o n c e p t of war can b e t raced b a c k to t h e 
universal ism of h u m a n r ights , it is u l t imately t he infect ion of inter
na t iona l law by moral i ty t ha t expla ins t h e i n h u m a n i t y of m o d e r n 
wars a n d civil wars p e r p e t r a t e d "in t h e n a m e of humani ty . " 

T h e r ecep t i on of this cr i t ique of moral i ty has h a d baleful effects, 
qu i te a p a r t f rom the c o n t e x t in which Schmi t t employs it. For it fuses 
a co r r ec t ins ight with a fatal mis take which draws sus t enance f rom 
the friend-foe c o n c e p t i o n of t he polit ical . T h e k e r n e l of t r u t h is t ha t 
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an unmediated mora l iza t ion of law a n d politics does in fact b r e a k 
t h r o u g h those protect ive zones tha t we wan t to have secu red for legal 
pe r sons for good , i n d e e d mora l , reasons . But it is a mis take to 
assume tha t this mora l iza t ion can only b e p r e v e n t e d by k e e p i n g 
i n t e r n a t i o n a l polit ics free f rom law a n d the law free f rom o r p u r g e d 
of morality. B o t h assumpt ions a re false given the p remises of t h e r u l e 
of law a n d democracy : t h e idea of t h e cons t i tu t iona l state d e m a n d s 
tha t t h e coercive force of t h e state b e c h a n n e l e d b o t h external ly a n d 
in te rna l ly t h r o u g h legi t imate law; a n d t h e d e m o c r a t i c leg i t imat ion 
of law is i n t e n d e d to g u a r a n t e e t ha t law r e m a i n s in h a r m o n y with 
r ecogn ized m o r a l pr inc ip les . Cosmopo l i t an law is a logical conse
q u e n c e of t h e idea of t h e consti tut ive r u l e of law. I t establishes for 
t he first t ime a symmet ry be tween t h e jur id i f ica t ion of social a n d 
poli t ical re la t ions b o t h wi th in a n d b e y o n d the state 's b o r d e r s . 

Schmit t ' s m o s t reveal ing inconsis tency is his insis tence u p o n an 
asymmet ry be tween a pacif ied legal o r d e r in t h e domes t i c s p h e r e 
a n d a be l l ige ren t p o s t u r e in fore ign re la t ions . Since h e also con
ceives of in terna l ly i m p o s e d civil peace mere ly as a l a ten t conflict 
be tween g o v e r n m e n t a l au thor i ty a n d its r ep res sed enemies , h e 
g ran t s t h e wielders of state power t h e r igh t to dec la re representa t ives 
of t he oppos i t ion to b e i n t e rna l e n e m i e s — a prac t ice which has left 
its m a r k o n t h e Federa l R e p u b l i c . 8 1 I n con t ras t with t h e const i tu
t ional state, w h e r e i n d e p e n d e n t cour t s a n d the whole body of citi
zens (in e x t r e m e cases, act ivated t h r o u g h civil d i sobed ience ) dec ide 
sensitive ques t ions r e g a r d i n g uncons t i t u t i ona l measures , Schmi t t 
leaves it to t h e d iscre t ion of t h e c u r r e n t ru l e r s to cr iminal ize poli t ical 
o p p o n e n t s as o p p o n e n t s in a civil war. Because cons t i tu t iona l con
trols a re l o o s e n e d in these marg ina l areas of i n t e r n a l affairs, p re 
cisely tha t state of affairs results which Schmi t t fears will follow f rom 
t h e pacification of re la t ions be tween states: t h e p e n e t r a t i o n of m o r a l 
ca tegor ies in to a legally p r o t e c t e d z o n e of poli t ical ac t ion a n d t h e 
t a rn i sh ing of o p p o n e n t s as agen t s of evil. Bu t t h e n it is incons i s ten t 
to d e m a n d t ha t i n t e r n a t i o n a l re la t ions s h o u l d r e m a i n i m m u n e f rom 
regu la t ions ana logous to those of t h e cons t i tu t iona l state. 

As a m a t t e r of fact, an unmediated mora l iza t ion of polit ics wou ld 
b e j u s t as ha rmfu l in t h e i n t e r n a t i o n a l a r e n a as in t h e conflict 
be tween g o v e r n m e n t s a n d the i r i n t e r n a l e n e m i e s — s o m e t h i n g tha t 
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ironically Schmi t t pe rmi t s , because h e locates t h e h a r m in t he w r o n g 
p lace . Bu t in b o t h cases t h e h a r m results solely f rom the fact tha t a 
legally p r o t e c t e d d o m a i n of polit ical o r state ac t ion is falsely c o d e d 
in two ways: first it is mora l ized , t ha t is, j u d g e d acco rd ing to cr i ter ia 
of "good" a n d "evil," a n d t h e n it is cr iminal ized, h e n c e c o n d e m n e d 
in a c c o r d a n c e with cr i ter ia of "legal" a n d "illegal," w i t h o u t — a n d this 
is t h e decisive p o i n t t ha t Schmi t t suppresses—-the legal p r e c o n d i 
t ions of an impar t ia l jud ic ia l au thor i ty a n d a neu t r a l system of crimi
na l p u n i s h m e n t in place . T h e h u m a n r ights politics of a wor ld 
o rgan iza t ion b e c o m e s inver ted in to a h u m a n r ights fundamen ta l i sm 
only w h e n it provides a m o r a l legi t imat ion u n d e r t h e cover of a s h a m 
legal leg i t imat ion for an i n t e rven t i on which is in reality n o t h i n g 
m o r e t h a n a s t ruggle of o n e par ty against t h e other . In such cases, 
t h e wor ld o rgan iza t ion (or an al l iance ac t ing in its n a m e ) engages 
in d e c e p t i o n , because it passes off a mil i tary conflict be tween two 
w a r r i n g par t ies as a n e u t r a l pol ice m e a s u r e just if ied by enforceab le 
law a n d by t h e j u d g m e n t s of a c r imina l cour t . "Morally just i f ied 
appea l s a re in d a n g e r of taking o n fundamenta l i s t fea tures w h e n 
the i r goal is n o t to i m p l e m e n t legal p r o c e d u r e s for [ enac t ing as well 
as] apply ing a n d i m p l e m e n t i n g h u m a n r ights , b u t ins tead a re ap
p l ied directly to t h e in terpre t ive s c h e m e by m e a n s of which account 
ability for violat ions of h u m a n r ights is d e t e r m i n e d , a n d w h e n they 
a re t h e sole basis for t h e d e m a n d e d s a n c t i o n s " 8 2 (my i n t e r p o l a t i o n ) . 

Schmi t t de fends t h e fu r the r pos i t ion t ha t t h e jur id i f ica t ion of 
power politics b e y o n d t h e b o u n d a r i e s of a state, a n d h e n c e t h e 
i n t e r n a t i o n a l i m p l e m e n t a t i o n of h u m a n r ights in an a r e n a p re 
viously d o m i n a t e d by mil i tary force, always and necessarily leads to 
such h u m a n r ights fundamen ta l i sm. This asser t ion is ill f o u n d e d in 
t ha t it is based o n t h e false p r emise tha t h u m a n r ights a re m o r a l in 
n a t u r e a n d h e n c e tha t the i r i m p l e m e n t a t i o n wou ld imply a k ind of 
mora l iza t ion . T h e p rob l ema t i c aspect of t h e jur id i f ica t ion of inter
na t i ona l affairs a l ready m e n t i o n e d does n o t resul t f rom t h e fact t ha t 
ac t ions previously u n d e r s t o o d as poli t ical a re h e n c e f o r t h s u b s u m e d 
u n d e r legal categor ies . For, in con t ras t with morality, t h e legal c o d e 
does n o t r e q u i r e tha t ac t ions b e subjected to a n i m m e d i a t e m o r a l 
evaluat ion in a c c o r d a n c e with cr i ter ia of "good" a n d "evil." Klaus 
G i m t h e r clarifies t h e key po in t : "Tha t a poli t ical i n t e r p r e t a t i o n (in 
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Carl Schmit t ' s sense) of violat ions of h u m a n r ights is inadmiss ible 
does n o t m e a n tha t a n u n m e d i a t e d m o r a l i n t e rp re t a t i on can take its 
p l a c e . " 8 3 H u m a n r ights shou ld n o t b e confused with m o r a l r ights . 

Bu t n e i t h e r does t h e dis t inct ion be tween law a n d moral i ty which 
G i m t h e r u p h o l d s imply tha t positive law has n o m o r a l con t en t . 
T h r o u g h t h e d e m o c r a t i c p r o c e d u r e of poli t ical legislation, m o r a l 
a r g u m e n t s ( a m o n g o t h e r sorts) also flow in to t h e just if icat ion of 
e n a c t e d n o r m s a n d the reby in to law itself. As Kan t recognized , law 
differs f rom moral i ty in t h e fo rmal p rope r t i e s of legality. Cer ta in 
aspects of c o n d u c t o p e n to m o r a l assessment (for e x a m p l e , convic
t ions a n d motives) a r e p e r se e x e m p t e d f rom legal regu la t ion . But, 
above all, t h e legal c o d e b inds t h e j u d g m e n t s a n d sanct ions of t h e 
p ro secu t i ng agencies to nar rowly i n t e rp r e t ed , intersubjectively test
able cond i t ions of cons t i tu t iona l p r o c e d u r e s , which a re des igned to 
p ro t ec t those accused. W h e r e a s t he m o r a l p e r s o n s tands so to speak 
n a k e d before the i n n e r c o u r t of his o r h e r consc ience , t h e legal 
p e r s o n r e m a i n s w r a p p e d in t he protect ive m a n t l e of—moral ly well-
g r o u n d e d — i n d i v i d u a l l ibert ies. T h e r e f o r e t h e co r r ec t r e sponse to 
t h e d a n g e r of an u n m e d i a t e d mora l iza t ion of power polit ics is "not 
t h e demora l i za t ion of polit ics, b u t r a t h e r t h e democra t i c t ransforma
t ion of moral i ty in to a system of positive laws with legal p r o c e d u r e s 
for the i r appl ica t ion a n d i m p l e m e n t a t i o n . " 8 5 H u m a n r ights funda
men ta l i sm is avoided n o t by r e n o u n c i n g t h e polit ics of h u m a n r ights , 
b u t only t h r o u g h a cosmopo l i t an t ransforrnat ior i^cf t he state of 
n a t u r e a m o n g states in to a legal order . 





8 _ 

M o d e r n cons t i tu t ions owe the i r exis tence to a c o n c e p t i o n f o u n d in 
m o d e r n n a t u r a l law acco rd ing to which citizens c o m e t o g e t h e r vol
untar i ly to f o r m a legal c o m m u n i t y of free a n d equa l consociates . 
T h e cons t i tu t ion pu t s i n to effect precisely those r ights tha t individu
als m u s t g r a n t o n e a n o t h e r if they wan t to o r d e r the i r life t o g e t h e r 
legi t imately by m e a n s of positive law. This c o n c e p t i o n p r e supposes 
t h e n o t i o n of individual r ights (subjektive Rechte) a n d individual legal 
pe r sons as t h e bea re r s of r ights . A l t h o u g h m o d e r n law establishes a 
basis for s ta te-sanct ioned re la t ions of intersubject ive r ecogn i t ion , t he 
r ights der ived f rom these re la t ions p r o t e c t t h e vu lne rab le integri ty 
of legal subjects w h o a re in every case individuals . In t h e final analy
sis it is a ques t ion of p ro t ec t i ng these individual legal pe r sons , even 
if t h e integri ty of t he indiv idual—in law n o less t h a n in mora l i ty— 
d e p e n d s o n re la t ions of m u t u a l r ecogn i t i on r e m a i n i n g intact . Can a 
t h e o r y of r ights t ha t is so individualistically c o n s t r u c t e d dea l ade
quately with s t ruggles for r ecogn i t ion , in which wha t seems to b e at 
stake is t h e ar t icu la t ion a n d asser t ion of collective identi t ies? 

A cons t i tu t ion can b e t h o u g h t of as a historical p ro jec t t ha t each 
g e n e r a t i o n of citizens con t i nues to p u r s u e . In t h e d e m o c r a t i c consti
tu t iona l state t he exercise of poli t ical power is c o d e d in a dua l 
m a n n e r : t h e ins t i tu t ional ized h a n d l i n g of p r o b l e m s a n d t h e p roce 
dural ly r egu la t ed m e d i a t i o n of in teres ts m u s t b e u n d e r s t a n d a b l e 
s imul taneous ly as actual izing a system of r igh t s . 1 Bu t in t he politi
cal a r e n a those w h o e n c o u n t e r o n e a n o t h e r a re collective actors 
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c o n t e n d i n g a b o u t collective goals a n d t h e d is t r ibu t ion of collective 
goods . Only in t h e c o u r t r o o m a n d in legal d iscourse a re r ights 
asser ted a n d d e f e n d e d as ac t ionab le individual r ights , for which o n e 
can b r i n g suit. Exist ing law also has to b e i n t e r p r e t e d in n e w ways in 
different con tex ts in view of c h a n g i n g n e e d s a n d interests . Th is 
s t ruggle over t h e i n t e rp re t a t i on a n d satisfaction of historically u n r e 
d e e m e d claims is a s t ruggle for legi t imate r ights in which o n c e again 
collective actors a re involved, c o m b a t i n g a lack of r e spec t for the i r 
dignity. In this "struggle for r ecogn i t i on" par t i c ipan t s voice collective 
expe r i ences of violated integrity, as Axel H o n n e t h has s h o w n . 2 C a n 
these p h e n o m e n a b e r econc i l ed with a t h e o r y of r ights t ha t is indi-
vidualistically des igned? 

T h e polit ical ach ievements of l iberal ism a n d social democracy tha t 
a re t h e p r o d u c t of t h e bou rgeo i s e m a n c i p a t i o n m o v e m e n t s a n d t h e 
E u r o p e a n l abor m o v e m e n t suggest a n affirmative answer to this 
ques t ion . B o t h a t t e m p t e d to ove rcome t h e d i sen f ranch i semen t of 
unde rp r iv i l eged g r o u p s a n d with it t he division of society in to social 
classes; b u t w h e r e l iberal social r e f o r m c a m e in to play, t h e s t ruggle 
against t he oppress ion of collectivities w h o were depr ived of equa l 
social o p p o r t u n i t i e s t ook t h e f o r m of a s t ruggle for t h e social-wel-
farist universal izat ion of civil r ights . Since t h e b a n k r u p t c y of state 
socialism, this perspect ive has i n d e e d b e e n the only o n e r e m a i n i n g : 
t h e status of a d e p e n d e n t wage e a r n e r is to b e s u p p l e m e n t e d with 
r ights to social a n d poli t ical par t ic ipa t ion , a n d t h e mass of t h e p o p u 
la t ion is t he reby to b e given t h e o p p o r t u n i t y to live in realistic 
expec ta t ion of security, social jus t ice , a n d affluence. A m o r e equi ta
b le d is t r ibut ion of collective goods is to c o m p e n s a t e for t h e u n e q u a l 
cond i t ions of life in capitalist societies. Th is a im is t h o r o u g h l y com
pat ib le with t h e t h e o r y of r ights , because t he p r i m a r y goods (in 
Rawls's sense) a re e i the r d i s t r ibu ted a m o n g individuals (like money, 
free t ime, a n d services) o r u s e d by individuals (like t he infrastruc
tures of t r anspor t a t ion , hea l t h care , a n d educa t ion ) a n d can thus 
take t he fo rm of individual claims to benefi ts . 

At first g lance , however, claims to t h e r ecogn i t i on of collective 
ident i t ies a n d to equa l r ights for cul tura l fo rms of life a re a different 
mat ter . Feminists , minor i t i es in mul t i cu l tu ra l societies, peop le s s trug
gl ing for na t iona l i n d e p e n d e n c e , a n d former ly co lon ized reg ions 
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su ing for t he equali ty of the i r cu l tures o n t he i n t e rna t i ona l stage a re 
all cu r ren t ly fighting for such claims. Does n o t t he r ecogn i t ion of 
cul tura l fo rms of life a n d t radi t ions tha t have b e e n margina l ized , 
w h e t h e r in t h e con t ex t of a majority cu l tu re o r in a Eurocen t r i c 
global society, r e q u i r e g u a r a n t e e s of status a n d survival—in o t h e r 
words , s o m e k ind of collective r ights t ha t sha t te r t h e o u t m o d e d 
se l f -unders tanding of t h e d e m o c r a t i c cons t i tu t iona l state, which is 
ta i lored to individual r ights a n d in t ha t sense is "liberal"? 

Char les Taylor provides a c o m p l e x answer to this ques t ion , an 
answer t ha t advances t h e discussion significantly. 3 As t h e c o m m e n 
taries o n his essay p u b l i s h e d in t h e same vo lume ind ica te , his origi
na l ideas also inspi re criticism. Taylor r e m a i n s a m b i g u o u s o n t h e 
decisive po in t . H e dis t inguishes two r ead ings of t h e democra t i c con
st i tut ional state, for which Michael Walzer provides t he t e r m s Liber
alism 1 a n d Liberalism 2. T h e s e des igna t ions suggest t ha t t he s econd 
r ead ing , which Taylor favors, mere ly cor rec t s an i n a p p r o p r i a t e un 
d e r s t a n d i n g of l iberal pr incip les . O n closer examina t ion , however, 
Taylor 's r e a d i n g attacks t he pr inc ip les themselves a n d calls i n to ques
t ion t h e individualist ic co re of t h e m o d e r n c o n c e p t i o n of f r eedom. 

I Taylor's "Politics o f Recognition" 

Amy G u t m a n n makes t he incon t rover t ib le p o i n t t ha t 

full public recognition as equal citizens may require two forms of respect: 
(1) respect for the unique identities of each individual, regardless of gender, 
race, or ethnicity, and (2) respect for those activities, practices, and ways of 
viewing the world that are particularly valued by, or associated with, mem
bers of disadvantaged groups, including women, Asian-Americans, African-
Americans, Native Americans, and a multitude of other groups in the 
United States. 4 

T h e same t h i n g ho lds , of course , for Gastarbeiter [foreign workers] 
a n d o t h e r fore igners in Germany, for Croats in Serbia, Russians in 
t h e U k r a i n e , a n d Kurds in Turkey; for t h e disabled, homosexua l s , 
a n d so on . T h e d e m a n d for respec t is a i m e d n o t so m u c h at equal
izing living cond i t ions as it is a t p ro t ec t i ng t h e integri ty of t h e 
t rad i t ions a n d fo rms of life in which m e m b e r s of g r o u p s t ha t have 
b e e n d i sc r imina ted against can recognize themselves . Normally, of 
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course , t he failure of cul tura l r ecogn i t i on is c o n n e c t e d with gross 
social d i scr imina t ion , a n d t h e two re inforce each o ther . T h e ques
t ion tha t c o n c e r n s us h e r e is w h e t h e r t h e d e m a n d for respec t for 
o n e ' s cul tura l t rad i t ions follows f rom the p r inc ip le of equa l respec t 
for e ach individual , o r whether , a t least in s o m e cases, these two 
d e m a n d s will necessarily c o m e in to conflict with o n e ano the r . 

Taylor p r o c e e d s o n the a s sumpt ion tha t t he p ro t ec t i on of collec
tive ident i t ies comes in to compe t i t i on with t h e r igh t to equa l indi
vidual l ibert ies (subjektive Freiheiten)—Kant's o n e or ig inal h u m a n 
r igh t—so tha t in t h e case of conflict a decis ion m u s t b e m a d e a b o u t 
which takes p r e c e d e n c e . T h e a r g u m e n t r u n s as follows: Because t he 
s econd claim d is t inguished by G u t m a n n r equ i r e s cons ide ra t ion of 
precisely those par t icular i t ies f rom which t h e first claim seems to 
abstract , t h e p r inc ip le of equa l r ights has to b e p u t i n to effect in two 
k inds of polit ics tha t r u n c o u n t e r to o n e a n o t h e r — a politics of 
cons ide ra t ion of cul tura l differences o n t h e o n e h a n d a n d a polit ics 
of universal izat ion of individual r ights o n t h e other . T h e o n e is 
s u p p o s e d to c o m p e n s a t e for t h e p r ice t he o t h e r exacts with its equal 
izing universal ism. Taylor spells o u t this o p p o s i t i o n — a n oppos i t ion 
tha t is falsely c o n s t r u e d , as I will t ry to show—using the concep t s of 
t h e g o o d a n d t h e jus t , d rawn f rom m o r a l theory. Liberals like Rawls 
a n d Dworkin call for an ethically n e u t r a l legal o r d e r tha t is s u p p o s e d 
to assure everyone equa l o p p o r t u n i t y to p u r s u e his o r h e r own 
c o n c e p t i o n of t he good . In contras t , c o m m u n i t a r i a n s like Taylor a n d 
Walzer d i spu te t h e ethical neut ra l i ty of t h e law a n d thus can expec t 
t h e cons t i tu t iona l state, if n e e d be , actively to advance specific con
cep t ions of t h e g o o d life. 

Taylor gives t he e x a m p l e of t h e French-speak ing minor i ty t ha t 
fo rms t h e majority in t h e C a n a d i a n p rov ince of Q u e b e c . T h e fran
c o p h o n e g r o u p claims t h e r igh t for Q u e b e c to f o r m a "distinct 
society" wi thin t h e n a t i o n as a whole . It wants to safeguard t h e 
integri ty of its f o r m of life against t he Anglo-Saxon majori ty cu l tu re , 
a m o n g o t h e r th ings by m e a n s of r egu la t ions tha t forbid i m m i g r a n t s 
a n d t h e French-speak ing p o p u l a t i o n to s end the i r ch i ld ren to Eng
l ish-language schools , t ha t establish F r e n c h as t h e l anguage in which 
firms with m o r e t h a n fifty employees will o p e r a t e , a n d tha t in gen
eral p resc r ibe F r e n c h as t h e l anguage of business . Acco rd ing to 
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Taylor, a t h e o r y of r ights of t h e first type wou ld necessarily b e closed 
to collective goals of this k ind: 

A society wi th collective goals like Q u e b e c ' s violates this m o d e l . . . . O n this 
m o d e l , t h e r e is a d a n g e r o u s ove r look ing of a n essent ia l b o u n d a r y in speak
ing of f u n d a m e n t a l r igh ts to th ings like c o m m e r c i a l s ignage in t h e l a n g u a g e 
of o n e ' s cho ice . O n e has to d is t inguish t h e f u n d a m e n t a l l iber t ies , t hose t h a t 
s h o u l d n e v e r b e in f r inged a n d t h e r e f o r e o u g h t to b e unassai lably en
t r e n c h e d , o n o n e h a n d , f rom privi leges a n d i m m u n i t i e s t h a t a r e i m p o r t a n t , 
b u t t h a t c an b e r e v o k e d o r res t r i c ted for r e a s o n s of pub l i c po l i cy—al though 
o n e w o u l d n e e d a s t r o n g r e a s o n to d o t h i s — o n t h e o t h e r . 5 

Taylor p roposes a n a l ternat ive m o d e l tha t u n d e r cer ta in cond i t ions 
wou ld p e r m i t basic r ights to b e res t r ic ted by g u a r a n t e e s of status 
a i m e d at p r o m o t i n g t h e survival of e n d a n g e r e d cul tura l fo rms of life 
a n d thus wou ld p e r m i t policies t ha t "actively seek to create m e m b e r s 
of t h e communi ty , for ins tance , in the i r assur ing tha t fu ture genera 
t ions c o n t i n u e to identify as French-speakers . T h e r e is n o way tha t 
these policies cou ld b e seen as j u s t p rov id ing a facility to a l ready 
exist ing p e o p l e . " 6 

Taylor m a k e s t h e case for his thesis of incompat ib i l i ty by first 
p r e s e n t i n g t h e t h e o r y of r ights t h r o u g h a selective r e a d i n g of Liber
alism 1. H e does n o t clearly def ine e i the r t h e C a n a d i a n e x a m p l e o r 
t h e legal r e fe rence of his p rob l ema t i c . Before I take u p these two 
p r o b l e m s , I wou ld like to show tha t w h e n p rope r ly u n d e r s t o o d t h e 
t h e o r y of r ights is by n o m e a n s b l ind to cu l tura l differences. 

Taylor u n d e r s t a n d s Liberal ism 1 as a t h e o r y acco rd ing to which 
all legal consocia tes a re g u a r a n t e e d equa l individual f r eedoms of 
cho ice a n d ac t ion in t he f o r m of basic r ights . In cases of conflict t h e 
cour t s dec ide w h o has which r ights; t hus t h e p r inc ip le of equa l 
r e spec t for each p e r s o n h o l d s only in t h e f o r m of a legally p r o t e c t e d 
a u t o n o m y tha t every p e r s o n can use to realize his o r h e r pe r sona l 
life project . This i n t e rp r e t a t i on of t h e system of r ights is pa ternal is t ic 
in t ha t it i gnores half of t he c o n c e p t of au tonomy. It does n o t take 
in to cons ide ra t ion tha t those to w h o m t h e law is addres sed can 
acqu i re a u t o n o m y (in t h e Kant ian sense) only to t h e e x t e n t t ha t they 
can u n d e r s t a n d themselves as t h e a u t h o r s of t h e laws to which they 
a re subject as private legal pe r sons . Libera l ism 1 fails to recognize 
tha t pr ivate a n d publ ic a u t o n o m y are co-original . It is n o t t ha t publ ic 
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a u t o n o m y s u p p l e m e n t s a n d r e m a i n s ex t e rna l to private a u t o n o m y 
b u t r a t h e r t ha t t h e r e is an in t e rna l , t ha t is, conceptua l ly necessary 
c o n n e c t i o n be tween t h e two. For in t h e final analysis, pr ivate legal 
pe r sons c a n n o t even at ta in t he en joymen t of equa l individual liber
ties unless they themselves, by jo in t ly exerc is ing the i r a u t o n o m y as 
citizens, arr ive at a clear u n d e r s t a n d i n g a b o u t wha t in teres ts a n d 
cr i ter ia a re just i f ied a n d in wha t respects equa l th ings will b e t r ea t ed 
equally a n d u n e q u a l th ings unequa l ly in any par t i cu la r case. 

Bu t o n c e we take this internal c o n n e c t i o n be tween democracy a n d 
t h e cons t i tu t iona l state seriously, it b e c o m e s clear t ha t t h e system of 
r ights is b l i nd n e i t h e r to u n e q u a l social cond i t ions n o r to cul tura l 
differences. T h e color b l indness of t h e selective r e a d i n g vanishes 
o n c e we recognize tha t we ascribe to t h e bea re r s of individual r ights 
an ident i ty tha t is conce ived intersubjectively. Persons , i nc lud ing 
legal pe r sons , b e c o m e individual ized only t h r o u g h a process of so
cial izat ion. 7 A correct ly u n d e r s t o o d t h e o r y of r ights r equ i re s a poli
tics of r ecogn i t ion tha t p ro tec t s t he integri ty of t h e individual in t h e 
life contex ts in which his o r h e r ident i ty is f o rmed . This does n o t 
r e q u i r e an a l ternat ive m o d e l t ha t cor rec t s t h e individualist ic des ign 
of t he system of r ights t h r o u g h o t h e r no rma t ive perspect ives. All t ha t 
is r e q u i r e d is t h e cons is tent actual izat ion of t h e system of r ights . 
T h e r e would b e little l ike l ihood of this, of course , w i thou t social 
m o v e m e n t s a n d poli t ical s t ruggles . 

I wou ld like to show this with re fe rence to t h e h is tory of feminism, 
which has h a d to m a k e r e p e a t e d a t t empts to real ize its legal a n d 
poli t ical goals in t h e face of s t rong res is tance. Like t h e d e v e l o p m e n t 
of law in Wes te rn societies in genera l , t h e feminis t polit ics of equal i ty 
d u r i n g t h e pas t h u n d r e d years follows a p a t t e r n tha t can b e de
scr ibed as a dialectic of de jure a n d de facto equality. Equali ty u n d e r 
t h e law gran t s f r eedoms of choice a n d ac t ion tha t can b e real ized 
differently a n d thus d o n o t p r o m o t e ac tual equal i ty in life c i rcum
stances o r posi t ions of power. T h e factual p re requis i tes for t he equa l 
o p p o r t u n i t y to m a k e use of equally d i s t r ibu ted legal c o m p e t e n c e 
m u s t cer tainly b e fulfilled if t h e no rma t ive m e a n i n g of legal equal i ty 
is n o t to t u r n i n to its oppos i t e . Bu t t h e i n t e n d e d equal iza t ion of 
actual life c i rcumstances a n d pos i t ions of power s h o u l d n o t lead to 
normalizing i n t e rven t ions t ha t percept ib ly restr ict t h e capacit ies of 
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t he p r e s u m e d beneficiar ies to s h a p e the i r lives au tonomous ly . As 
l o n g as policies a re focused o n safeguard ing private au tonomy, while 
t h e i n t e r n a l c o n n e c t i o n be tween t h e individual r ights of private 
pe r sons a n d t h e pub l ic a u t o n o m y of t h e citizens w h o par t ic ipa te in 
m a k i n g t h e laws is o b s c u r e d f rom view, t h e polit ics of r ights will 
oscillate helplessly be tween t h e poles of a l iberal p a r a d i g m in t h e 
L o c k e a n sense a n d an equally shor t s igh ted social-welfare p a r a d i g m . 
This is t r u e of equa l t r e a t m e n t for m e n a n d w o m e n as wel l . 8 

Initially, t h e goal of t h e liberal policies was to d e t a c h t h e acquis i t ion 
of status f rom g e n d e r a n d to g u a r a n t e e w o m e n equa l o p p o r t u n i t y to 
c o m p e t e for j o b s , social s t and ing , educa t ion , poli t ical power, a n d so 
o n , regard less of t h e o u t c o m e s . But t h e fo rmal equal i ty t ha t was 
part ial ly achieved the reby only m a d e the de facto u n e q u a l t r e a t m e n t 
of w o m e n all t h e m o r e obvious. Social-welfare policies, especially in t h e 
areas of social, labor, a n d family law, r e s p o n d e d to this with special 
r egu la t ions r e g a r d i n g pregnancy , m o t h e r h o o d , a n d t h e social bur 
d e n s of divorce. Since t h e n , of course , n o t only unfulfil led l iberal 
d e m a n d s b u t also t h e ambiva len t c o n s e q u e n c e s of successfully im
p l e m e n t e d social-welfare p r o g r a m s have b e c o m e t h e object of femi
nist criticism—-for e x a m p l e , t h e inc reased e m p l o y m e n t risks t ha t 
w o m e n suffer as a resul t of these compensa t i ons , t he over-repre
sen ta t ion of w o m e n in t h e lower wage brackets , t h e p ro b l ema t i c 
n o t i o n of "child welfare," t h e increas ing "feminizat ion" of poverty in 
gene ra l , a n d so o n . F r o m t h e legal p o i n t of view t h e r e is a s t ruc tura l 
basis for this reflexively p r o d u c e d d iscr imina t ion , namely, the over-
genera l i zed classifications of d i sadvantageous s i tuat ions a n d disad
van taged g roups . T h e s e "false" classifications lead to "normal iz ing" 
i n t e rven t ions in to t h e way p e o p l e lead the i r lives, with t h e resul t t ha t 
t h e i n t e n d e d c o m p e n s a t i o n s t u r n in to new forms of d i scr imina t ion 
a n d ins tead of b e i n g g u a r a n t e e d l ibert ies p e o p l e a re depr ived of 
f r eedom. I n t h e d o m a i n s of law tha t feminism is par t icular ly con
c e r n e d with, social-welfare pa t e rna l i sm is precisely that , because leg
islation a n d adjudica t ion are o r i e n t e d to t rad i t iona l p a t t e r n s of 
i n t e rp r e t a t i on a n d thus serve only to s t r e n g t h e n exist ing g e n d e r 
s tereotypes. 

T h e classification of sex roles a n d g e n d e r - d e p e n d e n t differences 
t ouches f u n d a m e n t a l levels of a society's cu l tura l se l f -unders tanding. 
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Radical feminism is only n o w m a k i n g us aware of t h e fallible n a t u r e 
of this se l f -unders tanding, which is fundamenta l ly deba t ab l e a n d in 
n e e d of revision. Radical feminism rightly insists t ha t such classifica
tions, wh ich i m b u e with poli t ical significance t h e differences in ex
pe r i ences a n d life c i rcumstances of specific g r o u p s of m e n a n d 
w o m e n with respec t to t h e equa l o p p o r t u n i t y to exercise individual 
l ibert ies, m u s t b e clarified in t h e poli t ical pub l ic sphe re , specifically 
in publ ic deba te s a b o u t t he a p p r o p r i a t e i n t e rp r e t a t i on of n e e d s . 9 

H e n c e this s t ruggle for equali ty for w o m e n is a par t icular ly g o o d 
i l lustrat ion of t he n e e d for a c h a n g e in t h e pa rad igma t i c u n d e r 
s t and ing of r ights . T h e d e b a t e a b o u t w h e t h e r t h e a u t o n o m y of legal 
pe r sons is be t t e r e n s u r e d t h r o u g h the individual f r e e d o m of private 
pe r sons to c o m p e t e o r t h r o u g h objectively g u a r a n t e e d claims to 
benefi ts for cl ients of welfare-state bu reauc rac i e s is b e i n g r ep l aced 
by a p rocedura l i s t c o n c e p t i o n of r ights a cco rd ing to which t h e 
d e m o c r a t i c process has to safeguard b o t h private a n d pub l ic au ton 
omy at t h e same t ime. T h e individual r ights t ha t a re s u p p o s e d to 
g u a r a n t e e w o m e n t h e a u t o n o m y to shape the i r pr ivate lives c a n n o t 
even b e appropr ia te ly f o r m u l a t e d unless those affected ar t icula te 
a n d justify in pub l ic discussion w h a t is re levant to equa l o r u n e q u a l 
t r e a t m e n t in typical cases. Safeguard ing t h e private a u t o n o m y of 
citizens with equa l r ights m u s t go h a n d in h a n d with activating the i r 
a u t o n o m y as citizens of t h e na t i on . 

A "liberal" vers ion of t h e system of r ights t ha t fails to take this 
c o n n e c t i o n in to a c c o u n t will necessarily mi scons t rue t h e universal
ism of basic r ights as an abst ract leveling of dis t inct ions, a leveling 
of b o t h cul tura l a n d social differences. T h e s e differences m u s t b e 
i n t e r p r e t e d in increasingly context-sensit ive ways if t h e system of 
r ights is to b e actual ized democratical ly. T h e process of universaliz
ing civil r ights con t i nues to fuel t h e di f ferent ia t ion of t he legal 
system, which c a n n o t e n s u r e t h e integri ty of legal subjects w i thou t 
strict equa l t r ea tmen t , d i r ec ted by the citizens themselves, of t he life 
contex ts tha t safeguard the i r ident i t ies . If t h e selective r e a d i n g of t he 
t h e o r y of r ights is c o r r e c t e d to i nc lude a d e m o c r a t i c u n d e r s t a n d i n g 
of t h e actual izat ion of basic r ights , t h e r e is n o n e e d to con t ras t a 
t r u n c a t e d Liberal ism 1 with a m o d e l t ha t i n t r o d u c e s a n o t i o n of 
collective r ights t ha t is a l ien to t h e system. 
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II Struggles for Recognition: The Phenomena and Levels o f 
Analysis 

Femin ism, mul t icu l tura l i sm, na t iona l i sm, a n d t h e s t ruggle against 
t h e E u r o c e n t r i c he r i t age of colonial ism a r e re la ted p h e n o m e n a tha t 
shou ld n o t b e confused with o n e ano the r . T h e y a re r e l a t ed in tha t 
w o m e n , e t h n i c a n d cul tura l minor i t ies , a n d na t ions a n d cul tures 
d e f e n d themselves agains t oppress ion , marg ina l iza t ion , a n d disre
spect a n d t he reby s t ruggle for t he r ecogn i t i on of collective ident i 
ties, w h e t h e r in t h e con t ex t of a majority cu l tu re o r wi thin t h e 
c o m m u n i t y of peop les . We a re c o n c e r n e d h e r e with e m a n c i p a t i o n 
m o v e m e n t s whose collective poli t ical goals a re de f ined pr imari ly in 
cul tura l t e rms , even t h o u g h social a n d e c o n o m i c inequal i t ies as well 
as poli t ical d e p e n d e n c i e s a re always also involved. 

(a) Femin i sm is no t , of course , a minor i ty cause , b u t it is d i r ec ted 
against a d o m i n a n t cu l tu re t ha t i n t e rp re t s t he re la t ionsh ip of t h e 
sexes in a n asymmetr ical m a n n e r t ha t exc ludes equa l r ights . Gender -
specific differences in life c i rcumstances a n d expe r i ences d o n o t 
receive a d e q u a t e cons ide ra t ion , e i the r legally o r informally. 
W o m e n ' s cul tura l u n d e r s t a n d i n g of themselves does n o t receive d u e 
r ecogn i t ion , any m o r e t h a n does the i r c o n t r i b u t i o n to t h e c o m m o n 
cu l tu re ; given t h e prevai l ing defini t ions, w o m e n ' s n e e d s c a n n o t even 
b e adequa te ly ar t icula ted . T h u s the i r poli t ical s t ruggle for recogni 
t ion beg ins as a s t ruggle over t h e i n t e rp re t a t i on of gender-specific 
ach ievemen t s a n d interests . Insofar as it is successful, it changes t h e 
r e l a t ionsh ip be tween t h e sexes a l o n g with t h e collective ident i ty of 
w o m e n , t he reby directly affecting m e n ' s u n d e r s t a n d i n g of t hem
selves as well. T h e scale of values of t h e society as a who le is u p for 
discussion; t h e c o n s e q u e n c e s of this p rob lema t i za t ion e x t e n d in to 
co re private areas a n d affect t h e es tabl ished b o u n d a r i e s be tween t h e 
private a n d pub l ic sphe res as w e l l . 1 0 

(b) T h e s t ruggle of opp re s sed e thn i c a n d cul tura l minor i t i e s for 
r ecogn i t i on of the i r collective ident i t ies is a dif ferent mat ter . Since 
these e m a n c i p a t i o n m o v e m e n t s also a im at ove rcoming an illegiti
m a t e division of society, t h e majority cu l tu re ' s u n d e r s t a n d i n g of itself 
c a n n o t r e m a i n u n t o u c h e d by t h e m . Bu t f rom the p o i n t of view of 
m e m b e r s of t h e majori ty cu l tu re , t h e revised i n t e rp re t a t i on of t h e 
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ach ievements a n d interes ts of o the r s does n o t necessarily a l ter the i r 
own ro le in t h e same way t ha t t he r e in t e rp r e t a t i on of t he re la t ions 
be tween the sexes alters t he ro le of m e n . 

E m a n c i p a t i o n m o v e m e n t s in mul t icu l tu ra l societies a re n o t a un i 
f o r m p h e n o m e n o n . T h e y p r e s e n t different cha l lenges d e p e n d i n g o n 
w h e t h e r t h e s i tuat ion is o n e of e n d o g e n o u s minor i t i es b e c o m i n g 
aware of the i r ident i ty o r n e w minor i t i e s arising t h r o u g h immigra
t ion , a n d o n w h e t h e r t h e n a t i o n faced with t h e cha l l enge has always 
u n d e r s t o o d itself to be o p e n to immig ra t i on o n t h e basis of its 
h is tory a n d polit ical cu l tu re o r w h e t h e r t he na t iona l self-under
s t and ing first n e e d s to b e adjusted to a c c o m m o d a t e t h e in t eg ra t ion 
of al ien cul tures . T h e cha l l enge b e c o m e s all t he g rea t e r t h e m o r e 
p r o f o u n d a re t h e rel igious, racial, o r e thn i c differences, o r t h e his
torical-cultural d is junct ions to b e b r idged . T h e cha l l enge b e c o m e s 
all t he m o r e painful t h e m o r e t h e t endenc i e s to self-assertion take 
o n a fundamenta l i s t a n d separat is t character , w h e t h e r because expe
r iences of i m p o t e n c e lead t h e minor i ty s t ruggl ing for r ecogn i t i on to 
take a regressive pos i t ion o r because t h e minor i ty in ques t ion has to 
use mass mobi l iza t ion to awaken consciousness in o r d e r to ar t icula te 
a newly c o n s t r u c t e d identity. 

(c) T h e pos i t ion of e thn i c a n d cul tura l minor i t i es differs f rom tha t 
of peop le s w h o see themselves nationalistically, as ethnical ly a n d 
linguistically h o m o g e n e o u s g r o u p s against t he b a c k g r o u n d of a com
m o n historical fate a n d w h o wan t to p r o t e c t the i r ident i ty n o t only 
as an e thn i c c o m m u n i t y b u t as a p e o p l e f o r m i n g a n a t i o n with t he 
capacity for poli t ical ac t ion . Nat ional is t m o v e m e n t s have a lmos t al
ways m o d e l e d themselves o n the r epub l i can nat ion-s ta te tha t 
e m e r g e d f rom t h e F r e n c h Revolut ion. C o m p a r e d with t h e first gen
e ra t ion of nat ion-states , Italy a n d G e r m a n y were "bela ted na t ions . " 
T h e p e r i o d of decolonia l iza t ion after t h e Second Wor ld War r ep re 
sents yet a n o t h e r contex t . A n d the conste l la t ions t ha t f o r m e d at t he 
collapse of empi r e s like t h e O t t o m a n E m p i r e , t he Aus t ro -Hunga r i an 
E m p i r e , o r t h e Soviet U n i o n were different still. T h e s i tuat ion of 
na t iona l minor i t i e s like t h e Basques, t he Kurds , o r t he N o r t h e r n 
Irish, which e m e r g e d in t h e course of t h e fo rma t ion of nat ion-states , 
is again different . A special case is t h e f o u n d i n g of t h e state of Israel, 
which e m e r g e d f rom b o t h a nat ional-re l igious m o v e m e n t a n d as a 
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r e sponse to t h e h o r r o r s of Auschwitz, in t he British M a n d a t e of 
Pales t ine c la imed by Arabs . 

(d) E u r o c e n t r i s m a n d the h e g e m o n y of Western cu l tu re a re in t he 
last analysis ca tchwords for a s t ruggle for r ecogn i t ion o n t h e inter
na t iona l level. T h e Gulf War m a d e us aware of this. U n d e r t he 
shadow of a colonia l h is tory tha t is still vivid in p e o p l e ' s m in d s , t he 
all ied i n t e r v e n t i o n was r e g a r d e d by religiously mot iva ted masses a n d 
secular ized intel lectuals alike as a failure to respec t t h e ident i ty a n d 
a u t o n o m y of t h e Arabic-Islamic world . T h e historical r e l a t ionsh ip 
be tween t h e O c c i d e n t a n d t h e Or i en t , a n d especially t h e re la t ion
ship of t he First to t he f o r m e r T h i r d World , c o n t i n u e s to b e a r t h e 
marks of a den ia l of r ecogn i t ion . 

This cursory classification of t h e p h e n o m e n a never the less allows 
us to p lace t h e cons t i tu t ional s t ruggle be tween the C a n a d i a n govern
m e n t a n d Q u e b e c o n t h e b o r d e r l i n e be tween (b) a n d (c) . Below t h e 
t h r e s h o l d of a separat is t m o v e m e n t to f o u n d the i r own state, t h e 
s t ruggle of t h e French-speak ing minor i ty is clearly o n e for r ights t ha t 
wou ld b e a c c o r d e d t h e m as a m a t t e r of course if they were to dec la re 
themselves a n i n d e p e n d e n t n a t i o n — a s Croat ia , Slovenia, a n d 
Slovakia, t h e Baltic States, a n d Georg ia have recent ly d o n e . But they 
are aspi r ing to b e c o m e a "state wi th in a state," s o m e t h i n g for which 
a b r o a d s p e c t r u m of fo rms of federalist cons t ruc t ions is available, 
r a n g i n g f rom a federal state to a loose confede ra t ion . In C a n a d a t h e 
decen t ra l iza t ion of sovereign state powers is b o u n d u p with t h e 
ques t ion of cul tura l a u t o n o m y for a minor i ty t ha t wou ld like to 
b e c o m e a relative majority within its own h o u s e . New minor i t i es 
wou ld arise in t u r n , of course , with a c h a n g e in t h e c o m p l e x i o n of 
t h e majority cu l tu re . 

In add i t i on to d is t inguishing the p h e n o m e n a ca tegor ized above, 
we n e e d to dis t inguish different levels of the i r analysis. Taylor 's 
r e m a r k s t o u c h o n at least t h r e e discourses to wh ich these p h e n o m 
e n a have given rise. 

(e) In t h e d e b a t e a b o u t poli t ical co r rec tness these p h e n o m e n a 
served as an occasion for A m e r i c a n intel lectuals to e n g a g e in a 
process of self-reflection a b o u t t h e status of m o d e r n i t y . 1 1 N e i t h e r of 
t h e two par t ies to t he d e b a t e wants to p u r s u e t h e pro jec t of m o d e r 
nity o n its own t e rms , as a pro jec t tha t shou ld n o t b e a b a n d o n e d . 1 2 
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W h a t t h e "radicals" see as an e n c o u r a g i n g s tep in to p o s t m o d e r n i t y 
a n d toward ove rcoming total izing figures of t h o u g h t is, for t he "tra
dit ionalists ," t h e sign of a crisis t ha t can b e dea l t with only t h r o u g h 
a r e t u r n to t h e classical t rad i t ions of t h e West. We can leave this 
d e b a t e aside, s ince it con t r ibu te s little to a n analysis of s t ruggles for 
r ecogn i t i on in t h e democra t i c cons t i tu t iona l state a n d virtually n o t h 
ing to the i r poli t ical r e s o l u t i o n . 1 3 

(f) T h e m o r e strictly philosophical d iscourses which take these p h e 
n o m e n a as a p o i n t of d e p a r t u r e for descr ib ing g e n e r a l p r o b l e m s a re 
o n a different level. T h e p h e n o m e n a a re well sui ted to i l lustrate t he 
difficulties of in te rcu l tu ra l u n d e r s t a n d i n g . T h e y i l lumina te t h e rela
t ionsh ip of moral i ty to e thical life (Sittlichkeit) a n d t h e i n t e r n a l con
nec t i on be tween m e a n i n g a n d validity, a n d they p rov ide n e w fuel for 
t h e o ld ques t ion of w h e t h e r it is even possible to t r a n s c e n d the 
con t ex t of o u r own l anguage a n d cu l tu re o r w h e t h e r all s t anda rds 
of rat ional i ty r e m a i n b o u n d u p with specific worldviews a n d tradi
t ions . T h e ove rwhe lming evidence of t h e f r agmen ta t ion of mul t icul
tura l societies a n d t h e Babylonian confus ion of t o n g u e s in an overly 
c o m p l e x global society seems to impe l us toward holistic c o n c e p t i o n s 
of l anguage a n d contextual i s t concep t i ons of worldviews tha t m a k e 
us skeptical a b o u t universalist claims, w h e t h e r cognit ive o r n o r m a 
tive. T h e c o m p l e x a n d still unse t t l ed d e b a t e a b o u t ra t ional i ty also 
has impl icat ions , of course , for t he concep t s of t h e g o o d a n d t h e j u s t 
with which we o p e r a t e w h e n we e x a m i n e t h e cond i t ions of a "politics 
of r ecogn i t ion . " But Taylor 's p roposa l itself has a different r e fe rence , 
which lies at t he level of law a n d politics. 

(g) T h e ques t ion of t h e rights of o f fended a n d d is respec ted mi
nor i t ies takes o n a legal sense w h e n it is p o s e d in these t e rms . 
Political decis ions m u s t m a k e use of t h e r egu la to ry f o r m of positive 
law if they a re to b e at all effective in c o m p l e x societies. In t h e 
m e d i u m of law, however, we a re dea l ing with an artificial s t ruc tu re 
with cer ta in no rma t ive p resuppos i t ions . M o d e r n law is formal in tha t 
it rests o n t h e p r emise tha t any th ing tha t is n o t explicitly f o rb idden 
is p e r m i t t e d . It is individualistic in tha t it makes t h e individual p e r s o n 
t h e b e a r e r of r ights . It is coercive in t ha t it is s anc t ioned by t h e state 
a n d appl ies only to legal o r ru l e - con fo rming behavior—it p e rmi t s 
t h e prac t ice of re l ig ion b u t it c a n n o t p resc r ibe re l igious views. I t is 
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positive law in t ha t it derives f rom t h e (modif iable) decis ions of a 
polit ical legislature; a n d finally, it is procedurally enacted law in t ha t it 
is l eg i t imated by a democra t i c process . Positive law requ i re s pure ly 
legal behavior , b u t t h e law m u s t b e legi t imate; a l t h o u g h it does n o t 
p resc r ibe t he motives for obeying t h e law, it m u s t b e such tha t its 
addressees can always obey it o u t of r espec t for t h e law. A legal o r d e r 
is leg i t imate w h e n it safeguards t h e a u t o n o m y of all citizens to an 
equa l d e g r e e . T h e cit izens a re a u t o n o m o u s only if t h e addressees of 
t h e law can also see themselves as its au tho r s . A n d its a u t h o r s a re 
free only as pa r t i c ipan t s in legislative processes t ha t a re r egu la t ed in 
such a way a n d take p lace in fo rms of c o m m u n i c a t i o n such tha t 
eve ryone can p r e s u m e tha t t he regu la t ions e n a c t e d in t ha t way de
serve gene ra l a n d rat ional ly mot iva ted assent. In no rma t ive t e rms , 
t h e r e is n o such t h i n g as a cons t i tu t iona l state w i thou t democracy. 
Since, o n t he o t h e r h a n d , t he d e m o c r a t i c process itself has to b e 
legally inst i tut ional ized, t h e p r inc ip le of p o p u l a r sovereignty re
qu i res those f u n d a m e n t a l r ights w i thou t which t h e r e can b e n o 
legi t imate law at all: first a n d foremost , t h e r igh t to equa l individual 
f r e e d o m of cho ice a n d act ion, which in t u r n p r e supposes c o m p r e 
hensive legal p r o t e c t i o n of individuals. 

As soon as we t rea t a p r o b l e m as a legal p r o b l e m , we b r i n g in to 
play a c o n c e p t i o n of m o d e r n law tha t forces u s — o n concep tua l 
g r o u n d s a l o n e — t o o p e r a t e with t h e a rchi tec tonics of t h e consti tu
t ional state a n d its weal th of p resuppos i t ions . Th is has impl ica t ions 
for t h e way we dea l with t h e p r o b l e m of secur ing equa l legal r ights 
a n d equa l r ecogn i t i on for g r o u p s t ha t a re cultural ly def ined, t ha t is, 
collectivities t ha t a re d i s t inguished f rom o t h e r collectivities o n t h e 
basis of t rad i t ion , fo rms of life, e thn i c or igins , a n d so o n — a n d whose 
m e m b e r s wan t to b e d i s t inguished f rom all o t h e r collectivities in 
o r d e r to m a i n t a i n a n d deve lop the i r identity. 

I l l The Permeat ion of the Constitutional State by Ethics 

F r o m t h e p o i n t of view of legal theory, t h e p r i m a r y ques t ion tha t 
mul t icu l tura l i sm raises is t h e ques t ion of t h e ethical neut ra l i ty of law 
a n d politics. By "ethical" I m e a n all ques t ions t ha t re la te to concep 
t ions of t he g o o d life, o r a life tha t is n o t misspent . Ethical ques t ions 
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c a n n o t b e evaluated f rom the "moral p o i n t of view" of w h e t h e r 
s o m e t h i n g is "equally g o o d for everyone;" ra ther , impar t ia l j u d g 
m e n t of such ques t ions is based o n s t rong evaluat ions a n d deter 
m i n e d by t h e se l f -unders tanding a n d perspect ival life-projects of 
par t i cu la r g roups , t ha t is, by wha t is f rom the i r p o i n t of view "good 
for us ," all th ings cons ide red . T h e first-person re fe rence , a n d h e n c e 
t h e re la t ionsh ip to t h e ident i ty of a g r o u p (or an indiv idual ) , is 
grammat ica l ly inscr ibed in e thical ques t ions . I will use t h e e x a m p l e 
of t he C a n a d i a n cons t i tu t iona l d e b a t e to look at t h e l iberal d e m a n d 
for ethical neut ra l i ty of t he law in re la t ion to t he ethical-polit ical 
se l f -unders tanding of a n a t i o n of citizens. 

T h e neut ra l i ty of t h e l aw—and of t h e democra t i c process of en
ac t ing laws—is somet imes u n d e r s t o o d to m e a n t h a t poli t ical ques
t ions of an ethical n a t u r e m u s t b e k e p t off t he a g e n d a a n d o u t of 
t he discussion by "gag ru le s" because they a re n o t suscept ible to 
impar t i a l legal r egu la t ion . O n this view, in t he sense of Liberal ism 1, 
t h e state is n o t to b e p e r m i t t e d to p u r s u e any collective goals b e y o n d 
g u a r a n t e e i n g t h e pe r sona l f r e e d o m a n d the welfare a n d security of 
its citizens. T h e a l ternat ive m o d e l (in t h e sense of Liberal ism 2) , in 
contras t , expects t h e state to g u a r a n t e e these f u n d a m e n t a l r ights in 
g e n e r a l b u t also b e y o n d tha t to i n t e r v e n e o n beha l f of t h e survival 
a n d a d v a n c e m e n t of a "par t icular na t i on , cu l tu re , re l ig ion, o r of a 
( l imited) set of na t ions , cu l tures a n d re l igions ," in Michael Walzer 's 
fo rmula t ion . Walzer r ega rds this m o d e l too as fundamen ta l ; it leaves 
r o o m , however, for citizens to choose to give pr ior i ty to individual 
r ights u n d e r ce r ta in c i rcumstances . Walzer shares Taylor 's p r e m i s e 
tha t conflicts be tween these two f u n d a m e n t a l no rma t ive o r i en ta t ions 
a re qu i te possible a n d tha t in such cases only Liberal ism 2 p e r m i t s 
collective goals a n d ident i t ies to b e given p r e c e d e n c e . Now, t h e 
t h e o r y of r ights does assert t he absolu te p r e c e d e n c e of r ights over 
collective goods , so t ha t a r g u m e n t s a b o u t goals, as Dworkin shows, 
can only " t r u m p " claims based o n individual r ights if these goals can 
in t u r n b e just i f ied in t h e l ight of o t h e r r ights tha t take p r e c e d e n c e . 1 4 

But tha t a lone is n o t sufficient to s u p p o r t t h e c o m m u n i t a r i a n view, 
which Taylor a n d Walzer share , t ha t t he system of r igh ts is b l i nd to 
claims to t he p ro t ec t i on of cul tura l fo rms of life a n d collective iden
tities a n d is t hus "leveling" a n d in n e e d of revision. 
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Earl ier I u sed t h e e x a m p l e of t he feminist polit ics of equali ty to 
m a k e a g e n e r a l po in t , namely, t ha t t he democra t i c e l abora t ion of a 
system of r ights i nco rpo ra t e s n o t only gene ra l poli t ical goals b u t also 
t he collective goals t ha t a re a r t icu la ted in s t ruggles for r ecogn i t ion . 
For in d is t inct ion to m o r a l n o r m s which regu la te possible in terac
t ions be tween speaking a n d act ing subjects in gene ra l , legal n o r m s 
refer to t h e ne twork of in te rac t ions in a specific society. Legal n o r m s 
a re der ived f rom t h e decis ions of a local lawmaking body a n d apply 
wi th in a par t i cu la r geograph ica l a r ea of t h e state to a socially del im
i ted collectivity of m e m b e r s of tha t state. Wi th in this well-defined 
s p h e r e of validity, legal n o r m s p u t t h e poli t ical decis ions with which 
a society o rgan ized as a state acts u p o n itself i n to t he f o r m of collec
tively b i n d i n g p r o g r a m s . To b e sure , cons ide ra t ion of collective goals 
is n o t p e r m i t t e d to dissolve t he s t ruc tu re of t h e law. It may n o t 
des t roy t h e fo rm of t h e law as such a n d the reby n e g a t e t h e differ
e n c e be tween law a n d polit ics. Bu t it is i n h e r e n t in t he c o n c r e t e 
n a t u r e of t h e ma t t e r s to b e r egu la t ed tha t in t he m e d i u m of law—as 
o p p o s e d to morality—-the process of set t ing no rma t ive ru les for 
m o d e s of behav io r is o p e n to in f luence by t h e society's polit ical 
goals. For this r ea son every legal system is also t h e express ion of a 
par t i cu la r f o r m of life a n d n o t mere ly a ref lect ion of t h e universal 
c o n t e n t of basic r ights . Of course , legislative decis ions m u s t b e u n 
d e r s t o o d as actual izing t h e system of r ights , a n d policies m u s t b e 
u n d e r s t o o d as an e labora t ion of tha t system; b u t t h e m o r e conc re t e 
t h e m a t t e r a t h a n d , t h e m o r e t he se l f -unders tanding of a collectivity 
a n d its f o r m of life (as well as t he ba l ance be tween c o m p e t i n g g r o u p 
interes ts a n d a n i n f o r m e d cho ice be tween a l ternat ive e n d s a n d 
m e a n s ) a re expressed in t he acceptabil i ty of t h e way t h e m a t t e r is 
legally regu la ted . We see this in t h e b r o a d s p e c t r u m of reasons tha t 
e n t e r i n to t h e ra t iona l process by which the legislature 's o p i n i o n a n d 
will a re f o rmed : n o t only m o r a l cons idera t ions , p r agma t i c considera
t ions, a n d t h e results of fair negot ia t ions , b u t e thical r easons as well 
e n t e r i n to de l ibe ra t ions a n d just if icat ions of legislative decisions. 

To t h e e x t e n t to which t h e shap ing of ci t izens ' poli t ical o p i n i o n 
a n d will is o r i e n t e d to t h e idea of actual iz ing r ights , it certainly 
c a n n o t , as t h e c o m m u n i t a r i a n s suggest, b e e q u a t e d with a process by 
which citizens r e a c h a g r e e m e n t a b o u t the i r ethical-polit ical self-
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u n d e r s t a n d i n g . 1 5 But t h e process of actual izing r ights is i n d e e d em
b e d d e d in con tex ts t ha t r e q u i r e such discourses as a n i m p o r t a n t 
c o m p o n e n t of poli t ics—discussions a b o u t a s h a r e d c o n c e p t i o n of 
t h e g o o d a n d a des i red f o r m of life t ha t is acknowledged to b e 
au then t i c . In such discussions t h e par t i c ipan ts clarify t h e way they 
wan t to u n d e r s t a n d themselves as citizens of a specific r epub l i c , as 
i nhab i t an t s of a specific r eg ion , as he i r s to a specific cu l tu re , wh ich 
t rad i t ions they wan t to p e r p e t u a t e a n d which they w a n t to discon
t inue , h o w they w a n t to dea l with the i r history, with o n e ano the r , 
with n a t u r e , a n d so o n . A n d of course t h e cho ice of an official 
l anguage o r a decis ion a b o u t t h e c u r r i c u l u m of pub l ic schools affects 
t h e na t i on ' s e thical se l f -unders tanding. Because ethical-polit ical de
cisions a re a n unavo idab le p a r t of politics, a n d because the i r legal 
r egu la t ion expresses t he collective ident i ty of a n a t i o n of citizens, 
they can spark cul tura l bat t les in which d is respec ted minor i t i e s 
s t ruggle against a n insensitive majority cu l tu re . W h a t sets off t h e 
bat t les is n o t t h e ethical neut ra l i ty of t h e legal o r d e r b u t r a t h e r t he 
fact tha t every legal c o m m u n i t y a n d every d e m o c r a t i c process for 
actual iz ing basic r ights is inevitably p e r m e a t e d by ethics. We see 
evidence of this, for ins tance , in t h e ins t i tu t ional g u a r a n t e e s enjoyed 
by Chris t ian c h u r c h e s in coun t r i e s like G e r m a n y — d e s p i t e f r e e d o m 
of r e l ig ion—or in t he recent ly cha l l enged cons t i tu t iona l g u a r a n t e e 
of status a c c o r d e d t h e conven t iona l family b u t n o t to o t h e r mar r i age 
like a r r a n g e m e n t s . 

In this contex t , it is of in te res t t ha t b o t h empir ical ly a n d n o r m a -
tively such ethical-polit ical decis ions d e p e n d o n t h e c o n t i n g e n t com
posi t ion of t he ci t izenry of t h e nat ion-s ta te . T h e social m a k e u p of 
t he p o p u l a t i o n of a state is t he resul t of his torical c i rcumstances 
extr insic to t h e system of r ights a n d t h e pr inc ip les of t h e const i tu
t ional state. It d e t e r m i n e s t h e totality of pe r sons w h o live t o g e t h e r 
in a t e r r i to ry a n d a re b o u n d by t h e cons t i tu t ion , t ha t is, by t h e 
decis ion of t h e f o u n d i n g fa thers to o r d e r the i r life t o g e t h e r legiti
mately by m e a n s of positive law; as descendan t s , citizens have implic
itly (or as na tu ra l i zed citizens even explicitly) a g r e e d to c o n t i n u e to 
p u r s u e a p reex is t ing cons t i tu t ional project . T h r o u g h the i r socializa
t ion processes , however, t he pe r sons of which a state is c o m p o s e d at 
any given t ime also e m b o d y t h e cul tura l fo rms of life in which they 
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have deve loped the i r ident i ty—even if they have in t he m e a n t i m e 
b e c o m e d i sengaged f rom t h e t rad i t ions of the i r or igins . Pe r sons—or 
bet ter , the i r personal i ty s t ruc tu re s—form t h e n o d a l po in ts , as it 
were , in an ascriptive ne twork of cu l tures a n d t radi t ions , of in te rsub
jectively sha r ed con tex t s of life a n d expe r i ence . A n d this ne twork 
also fo rms t h e h o r i z o n wi th in which the citizens of t h e na t ion , 
willingly o r no t , c o n d u c t t h e ethical-polit ical discourses in which they 
a t t e m p t to r e a c h a g r e e m e n t o n the i r se l f -unders tanding. If t h e p o p u 
la t ion of citizens as a whole shifts, this h o r i z o n will c h a n g e as well; 
new discourses will b e h e l d a b o u t t h e same ques t ions , a n d new 
decis ions will b e r e a c h e d . Na t iona l minor i t i e s a re at least intuitively 
aware of this, a n d it is a n i m p o r t a n t mot ive for d e m a n d i n g the i r own 
state, or, as in t h e unsuccessful M e e c h Lake draft cons t i tu t ion , for 
d e m a n d i n g to b e r ecogn ized as a "distinct society." If t h e f ranco
p h o n e minor i ty in C a n a d a were to cons t i tu te itself as a legal com
munity, it wou ld f o r m o t h e r majori t ies o n i m p o r t a n t ethical-polit ical 
ques t ions t h r o u g h t h e same d e m o c r a t i c processes a n d wou ld arrive 
at r egu la to ry decis ions different f rom the ones C a n a d i a n s as a whole 
have h i t h e r t o r e a c h e d . „ 

As t h e h is tory of t h e fo rma t ion of nat ion-states s h o w s , 1 6 t h e crea
t ion of new na t iona l b o u n d a r i e s gives rise to new na t iona l minor i t i es . 
T h e p r o b l e m does n o t disappear , excep t at t h e pr ice of "e thnic 
c leans ing"—a pr ice tha t c a n n o t b e politically o r mora l ly justif ied. 
T h e doub l e - edged n a t u r e of t h e "r ight" to na t iona l self-determina
t ion is d e m o n s t r a t e d clearly in t he case of t h e Kurds , w h o a re sp read 
across t h r e e different count r ies , o r Bosnia-Herzogovina , w h e r e e th
nic g r o u p s a re ba t t l ing o n e a n o t h e r mercilessly. O n t h e o n e h a n d , a 
collectivity tha t th inks of itself as a c o m m u n i t y with its own ident i ty 
a t ta ins a new level of r ecogn i t i on by tak ing the s tep of b e c o m i n g a 
n a t i o n in its own r ight . It c a n n o t r e a c h this level as a prepol i t ica l 
l inguistic a n d e t h n i c communi ty , o r even as a n i n c o r p o r a t e d o r 
f r a g m e n t e d "cultural na t ion . " T h e n e e d to b e r ecogn ized as a na
tion-state is intensif ied in t imes of crisis, w h e n t h e p o p u l a c e clings 
to t h e ascriptive signs of a regressively revitalized collective identity, 
as for ins tance after t h e dissolut ion of t h e Soviet e m p i r e . Th i s k i n d 
of s u p p o r t offers d u b i o u s c o m p e n s a t i o n for wel l - founded fears 
a b o u t t he fu ture a n d lack of social stability. O n t h e o t h e r h a n d , 
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na t iona l i n d e p e n d e n c e is often to b e h a d only at t h e p r ice of civil 
wars, new k inds of repress ion , o r e n s u i n g p r o b l e m s tha t p e r p e t u a t e 
t h e initial conflicts with t h e signs reversed. 

T h e s i tuat ion is d i f ferent in Canada , w h e r e r ea sonab le efforts a re 
b e i n g m a d e to find a federalist so lu t ion tha t will leave t h e n a t i o n as 
a who le in tac t b u t will t ry to safeguard t h e cul tura l a u t o n o m y of a 
p a r t of it by decen t ra l i z ing state p o w e r s . 1 7 If these efforts succeed, 
t h e p o r t i o n of t h e ci t izenry tha t par t ic ipa tes in t he d e m o c r a t i c p roc 
ess in specific areas of policy will c h a n g e , b u t t he p r inc ip les of t ha t 
process will no t . For t h e t h e o r y of r ights in n o way forbids t h e 
citizens of a d e m o c r a t i c cons t i tu t iona l state to assert a c o n c e p t i o n of 
t h e g o o d in the i r g e n e r a l legal order , a c o n c e p t i o n they e i the r 
a l ready share o r have c o m e to ag ree o n t h r o u g h poli t ical discussion. 
It does , however, forbid t h e m to privilege o n e fo rm of life at t h e 
e x p e n s e of o the r s wi thin t h e na t i on . In federa l vers ions of t he na
tion-state this is t r u e at b o t h t h e federal a n d t h e state levels. If I a m 
n o t mis taken , in C a n a d a t h e d e b a t e is n o t a b o u t this p r inc ip le of 
equa l r ights b u t a b o u t t he n a t u r e a n d e x t e n t of t h e state powers t ha t 
a re to b e t r ans fe r red to t h e Province of Q u e b e c . 

IV Equal Rights to Coexistence vs. the Preservation of Species 

Federa l iza t ion is a possible solut ion only w h e n m e m b e r s of di f ferent 
e t hn i c g r o u p s a n d cul tura l lifeworlds live in m o r e o r less separa te 
geograph ica l areas . In mul t i cu l tu ra l societies like t h e U n i t e d States 
this is n o t t h e case. N o r will it b e t h e case in coun t r i e s like Germany, 
w h e r e t h e e thn i c compos i t i on of t he p o p u l a t i o n is c h a n g i n g u n d e r 
t h e p ressu re of global waves of migra t ion . Even if Q u e b e c were to 
b e c o m e cultural ly a u t o n o m o u s , it wou ld find itself in t h e same situ
a t ion , having mere ly t r a d e d an Engl ish majori ty cu l tu re for a F r e n c h 
o n e . Le t us assume for t he sake of a r g u m e n t t ha t a well-funct ioning 
publ ic s p h e r e with o p e n c o m m u n i c a t i o n s t ruc tu res t ha t p e r m i t a n d 
p r o m o t e discussions o r i e n t e d to se l f -unders tanding exists in such 
mul t icu l tu ra l societies against t h e b a c k g r o u n d of a l iberal cu l tu re 
a n d o n t h e basis of vo lun ta ry associations. T h e n t h e d e m o c r a t i c 
process of actual iz ing equa l individual r ights can also e x t e n d to 
g u a r a n t e e i n g different e t hn i c g r o u p s a n d the i r cu l tura l fo rms of life 
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equa l r ights to coexis tence . Th is does n o t r e q u i r e special justifica
t ion o r an a l ternat ive p r inc ip le . For f rom a no rma t ive p o i n t of view, 
t h e integri ty of t h e individual legal p e r s o n c a n n o t b e g u a r a n t e e d 
wi thou t p r o t e c t i n g t he intersubjectively s h a r e d expe r i ences a n d life 
con tex t s in wh ich t h e p e r s o n has b e e n socialized a n d has f o r m e d his 
o r h e r identity. T h e ident i ty of t he individual is i n t e rwoven with 
collective ident i t ies a n d can b e stabilized only in a cu l tura l ne twork 
t ha t c a n n o t b e a p p r o p r i a t e d as private p r o p e r t y any m o r e t h a n t h e 
m o t h e r t o n g u e itself can be . H e n c e t h e individual r e m a i n s t h e 
b e a r e r of "rights to cul tura l m e m b e r s h i p , " in Will Kymlicka's 
p h r a s e . 1 8 Bu t as t h e dialectic of legal a n d factual equali ty plays itself 
ou t , it gives rise to extensive g u a r a n t e e s of status, r ights to self-
admin i s t r a t ion , inf ras t ruc tura l benefi ts , subsidies, a n d so o n . In ar
g u i n g for such gua ran t ee s , e n d a n g e r e d i n d i g e n o u s cul tures can 
advance special m o r a l r easons aris ing f rom t h e h is tory of a c o u n t r y 
tha t has b e e n a p p r o p r i a t e d by the majority cu l tu re . Similar argu
m e n t s in favor of "reverse d i sc r imina t ion" can b e advanced for t h e 
long-suppressed a n d disavowed cu l tures of f o r m e r slaves. 

T h e s e a n d similar obl iga t ions arise f rom legal claims a n d n o t f rom 
a g e n e r a l assessment of t he value of t h e cu l tu re in ques t ion . Taylor 's 
polit ics of r ecogn i t i on wou ld b e s t and ing o n shaky g r o u n d if it 
d e p e n d e d o n t h e " p r e s u m p t i o n of equa l va lue" of cu l tures a n d 
the i r specific con t r i bu t ions to wor ld civilization. T h e r igh t to equa l 
respect , wh ich eve ryone can d e m a n d in t h e life con tex t s in which 
his o r h e r ident i ty is f o r m e d as well as e lsewhere , has n o t h i n g to d o 
with t h e p r e s u m e d exce l lence of his o r h e r cu l tu re of or ig in , t ha t is, 
with genera l ly va lued accompl i shmen t s . Susan Wolf also emphas izes 
this: 

At least o n e of t h e ser ious h a r m s t h a t a fa i lure of r e c o g n i t i o n p e r p e t u a t e s 
h a s little to d o wi th t h e q u e s t i o n of w h e t h e r t h e p e r s o n o r t h e cu l t u r e w h o 
goes u n r e c o g n i z e d has a n y t h i n g i m p o r t a n t to say to all h u m a n be ings . T h e 
n e e d to c o r r e c t t hose h a r m s , t he r e fo re , d o e s n o t d e p e n d o n t h e p r e s u m p 
tion o r t h e c o n f i r m a t i o n of t h e p r e s u m p t i o n t h a t a pa r t i cu l a r cu l tu re is 
distinctively va luab le to p e o p l e ou t s ide t h e c u l t u r e . 1 9 

T h u s coexis tence with equa l r ights for dif ferent e t h n i c g r o u p s a n d 
the i r cu l tura l fo rms of life n e e d n o t b e sa feguarded t h r o u g h t h e sor t 
of collective r ights t ha t wou ld over tax a t h e o r y of r ights ta i lored to 
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individual pe r sons . Even if such g r o u p r ights cou ld b e g r a n t e d in a 
cons t i tu t iona l democracy, they wou ld b e n o t only unneces sa ry b u t 
ques t ionab le f rom a no rma t ive p o i n t of view. For in t he last analysis, 
t h e p ro t ec t i on of fo rms of life a n d t rad i t ions in which ident i t ies a re 
f o r m e d is s u p p o s e d to foster t h e r ecogn i t i on of the i r m e m b e r s ; it 
d o e s n o t r e p r e s e n t a k i n d of p rese rva t ion of species by adminis t ra
tive m e a n s . T h e ecological perspect ive o n species conse rva t ion can
n o t b e t rans fe r red to cul tures . Cul tura l her i t ages a n d t h e fo rms of 
life a r t icu la ted wi thin t h e m no rma l ly r e p r o d u c e themselves by con
vincing those whose personal i ty s t ruc tu res they shape , tha t is, by 
mot iva t ing t h e m to a p p r o p r i a t e a n d c o n t i n u e t h e t radi t ions p r o d u c 
tively. T h e cons t i tu t iona l state can m a k e this h e r m e n e u t i c achieve
m e n t of t h e cu l tura l r e p r o d u c t i o n of wor lds possible, b u t it c a n n o t 
g u a r a n t e e it. For to guarantee survival wou ld necessarily r o b the 
m e m b e r s of t h e f r e e d o m to say yes o r n o , which nowadays is crucial 
if they a re to r e m a i n able to a p p r o p r i a t e a n d p rese rve the i r cu l tura l 
he r i t age . W h e n a cu l tu re has b e c o m e reflexive, t h e only t rad i t ions 
a n d fo rms of life t ha t can sustain themselves a re those tha t bind t he i r 
m e m b e r s , while at t h e same t ime al lowing m e m b e r s to subject t h e 
t rad i t ions to critical e x a m i n a t i o n a n d leaving la ter g e n e r a t i o n s t h e 
option of l e a r n i n g f rom o t h e r t rad i t ions o r conver t ing a n d set t ing o u t 
for o t h e r shores . Th is is t r u e even of relatively closed sects like t h e 
Pennsylvania A m i s h . 2 0 Even if we cons ide red it a mean ingfu l goal to 
p r o t e c t cu l tures as t h o u g h they were e n d a n g e r e d species, t h e her 
m e n e u t i c cond i t ions necessary for t h e m to r e p r o d u c e themselves 
successfully wou ld b e i ncompa t ib l e with t he goal of "main ta in [ ing] 
a n d cher i sh [ing] dis t inctness, n o t j u s t n o w b u t forever" (Taylor). 

O n this p o i n t it he lps to recal l t h e m a n y subcul tures a n d lifeworlds 
t ha t flourished in early m o d e r n E u r o p e with its occupa t iona l stratifi
cat ion, o r t h e fo rms of life of r u r a l l abore r s a n d t h e de rac ina ted , 
p ro le ta r i an ized u r b a n masses of t h e first p h a s e of industr ia l izat ion 
tha t succeeded t h e m . T h o s e fo rms of life were c a u g h t u p a n d 
c r u s h e d in t h e process of m o d e r n i z a t i o n , b u t by n o m e a n s d id all of 
t h e m find the i r "Meister A n t o n " a n d have c o m m i t t e d m e m b e r s to 
d e f e n d t h e m agains t t h e al ternat ives p r e s e n t e d by t h e new era . 
F o r m s of life t ha t were culturally v ibran t a n d attractive e n o u g h to 
s t imulate t h e will to self-assertion, like t he u r b a n cu l tu re of t h e 
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n i n e t e e n t h century , were able to p re se rve s o m e of the i r features only 
t h r o u g h self- transformation. Even a majority cu l tu re t ha t does n o t 
cons ide r itself t h r e a t e n e d preserves its vitality only t h r o u g h an u n r e 
s t ra ined revisionism, by ske tch ing o u t al ternat ives to t h e status q u o 
o r by in t eg ra t ing al ien impulses—even to t h e p o i n t of b r e a k i n g with 
its own t radi t ions . Th i s is especially t r u e of i m m i g r a n t cul tures , 
wh ich initially def ine themselves s tubborn ly in e t h n i c t e r m s a n d 
revive t rad i t iona l e l emen t s u n d e r t h e assimilationist p ressu re of t h e 
n e w e n v i r o n m e n t b u t t h e n quickly deve lop a m o d e of life equally 
d is tant f rom b o t h assimilat ion a n d t r a d i t i o n . 2 1 

In mul t icu l tu ra l societies, t h e coexis tence of fo rms of life with 
equa l r ights m e a n s e n s u r i n g every citizen t he o p p o r t u n i t y to grow 
u p wi th in t h e wor ld of a cul tura l he r i t age a n d to have his o r h e r 
ch i l d r en grow u p in it w i thou t suffering d iscr imina t ion . I t m e a n s t he 
o p p o r t u n i t y to con f ron t this ( and every o t h e r ) cu l tu re a n d to per
p e t u a t e it in its conven t iona l f o r m o r to t r ans fo rm it, as well as t h e 
o p p o r t u n i t y to t u r n away f rom its c o m m a n d s with indi f ference o r 
b r e a k with it self-critically a n d t h e n live s p u r r e d o n by having m a d e 
a consc ious b r e a k with t rad i t ion , o r even with a divided identity. T h e 
acce le ra ted pace of c h a n g e in m o d e r n societies exp lodes all station
ary fo rms of life. Cul tu res survive only if they draw t h e s t r eng th to 
t r ans fo rm themselves f rom criticism a n d secession. Legal g u a r a n t e e s 
can b e b a s e d only o n the fact t ha t wi th in his o r h e r own cul tura l 
mi l ieu , each p e r s o n re ta ins t h e possibility of r e g e n e r a t i n g this 
s t reng th . A n d this in t u r n develops n o t only by set t ing oneself apa r t 
b u t a t least as m u c h t h r o u g h exchanges with s t rangers a n d th ings 
al ien. 

I n t h e m o d e r n e ra r igid fo rms of life s u c c u m b to entropy. Funda 
menta l i s t m o v e m e n t s can b e u n d e r s t o o d as an i ronic a t t e m p t to give 
o n e ' s own lifeworld ultrastabili ty by restorat ive m e a n s . T h e i rony lies 
in t he way t radi t ional i sm m i s u n d e r s t a n d s itself. In fact, it e m e r g e s 
f rom t h e vor tex of social m o d e r n i z a t i o n even as it apes a subs tance 
t ha t has a l ready d is in tegra ted . As a r eac t ion to t he ove rwhe lming 
p u s h for m o d e r n i z a t i o n , f undamen ta l i sm is itself a t h o r o u g h l y m o d 
e r n m o v e m e n t of renewal . Na t iona l i sm too can t u r n in to f u n d a m e n 
talism, b u t it shou ld n o t b e confused with it. T h e na t iona l i sm of t h e 
F r e n c h Revolut ion all ied itself with t h e universalistic pr inc ip les of 
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t h e democra t i c cons t i tu t iona l state; a t t ha t t ime na t iona l i sm a n d 
r epub l i can i sm were k i n d r e d spirits. O n t h e o t h e r h a n d , f u n d a m e n 
talism afflicts n o t only societies tha t a re col lapsing b u t even the 
es tabl ished democrac i e s of t h e West. All wor ld re l ig ions have p ro 
d u c e d the i r own fo rms of fundamen ta l i sm, a l t h o u g h by n o m e a n s 
d o all sectar ian m o v e m e n t s display those traits. 

As t h e Rushd ie case r e m i n d e d us , a f u n d a m e n t a l i s m t h a t leads to 
a prac t ice of i n to l e r ance is i ncompa t ib l e with cons t i tu t iona l d e m o c 
racy. Such a prac t ice is based o n re l igious o r h is tor ico-phi losophica l 
i n t e rp re t a t i ons of t h e wor ld t ha t c laim exclusiveness for a pr ivi leged 
way of life. Such c o n c e p t i o n s lack an awareness of t h e fallibility of 
the i r claims, as well as a respec t for t he " b u r d e n s of r e a s o n " (Rawls). 
Of course , re l igious convict ions a n d global i n t e rp re t a t i ons of t h e 
wor ld a re n o t ob l iged to subscr ibe to t he k ind of fallibilism tha t 
cu r ren t ly a c c o m p a n i e s hypothe t ica l knowledge in t h e e x p e r i m e n t a l 
sciences. But fundamenta l i s t worldviews a re d o g m a t i c in a di f ferent 
sense: they leave n o r o o m for ref lect ion o n the i r r e l a t ionsh ip with 
t h e o t h e r worldviews with which they sha re t h e same universe of 
d iscourse a n d against whose c o m p e t i n g validity claims they can ad
vance the i r pos i t ions only o n the basis of reasons . T h e y leave n o 
r o o m for " reasonable d i s a g r e e m e n t . " 2 2 

In cont ras t with fundamenta l i s t worldviews, t h e subjectivized 
"gods a n d d e m o n s " of t he m o d e r n wor ld a re d i s t inguished by a 
reflexive a t t i tude t h a t does m o r e t h a n allow for a m o d u s v ivendi— 
s o m e t h i n g t ha t can b e legally en fo rced given re l ig ious f r e e d o m . In 
a spirit of t o l e rance a la Lessing, t h e n o n f u n d a m e n t a l i s t worldviews 
tha t Rawls character izes as "not u n r e a s o n a b l e c o m p r e h e n s i v e doc
t r i n e s " 2 3 allow for a civilized d e b a t e be tween convict ions , in which 
o n e par ty can recogn ize t h e o t h e r par t ies as co-combatan t s in t h e 
search for a u t h e n t i c t r u t h s w i thou t sacrificing its own claims to 
validity. In mul t i cu l tu ra l societies t h e na t iona l cons t i tu t ion can toler
ate only fo rms of life a r t icu la ted wi th in t h e m e d i u m of such non fun 
damenta l i s t t radi t ions , because coexis tence with equa l r ights for 
these fo rms of life r equ i r e s t h e m u t u a l r ecogn i t i on of t h e different 
cul tura l m e m b e r s h i p s : all p e r sons m u s t also b e r ecogn ized as m e m 
ber s of e thical c o m m u n i t i e s i n t eg ra t ed a r o u n d dif ferent c o n c e p t i o n s 
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of t h e g o o d . H e n c e t he ethical in t eg ra t ion of g r o u p s a n d subcul tures 
with the i r own collective ident i t ies m u s t b e u n c o u p l e d f rom the 
abst ract poli t ical i n t eg ra t ion tha t inc ludes all citizens equally. 

T h e poli t ical i n t eg ra t ion of citizens ensu res loyalty to t h e c o m m o n 
poli t ical cu l tu re . T h e la t ter is r o o t e d in an i n t e rp r e t a t i on of consti
tu t iona l p r inc ip les f rom the perspect ive of t h e n a t i o n ' s historical 
e x p e r i e n c e . To this e x t e n t tha t i n t e rp re t a t i on c a n n o t b e ethically 
neu t r a l . P e r h a p s o n e wou ld d o be t t e r to speak of a c o m m o n horizon 
of i n t e rp r e t a t i on wi thin which c u r r e n t issues give rise to publ ic 
deba te s a b o u t t h e cit izens ' poli t ical se l f -unders tanding. T h e "histori
ans ' d e b a t e " in 1986—1987 in G e r m a n y is a g o o d e x a m p l e of t h i s . 2 4 

But t h e deba t e s a re always a b o u t t he bes t i n t e rp r e t a t i on of t h e same 
cons t i tu t iona l r ights a n d pr inc ip les . T h e s e f o r m the fixed p o i n t of 
r e fe rence for any cons t i tu t iona l pa t r io t i sm tha t si tuates t h e system of 
r ights wi thin t h e historical con tex t of a legal communi ty . T h e y m u s t 
b e endu r ing ly l inked with t h e mot iva t ions a n d convict ions of t h e 
citizens, for w i thou t such a mot iva t ional a n c h o r i n g they cou ld n o t 
b e c o m e t h e dr iving force b e h i n d t h e dynamical ly conce ived pro jec t 
of p r o d u c i n g an associat ion of free a n d equa l individuals . H e n c e t h e 
sha r ed poli t ical cu l tu re in wh ich citizens recognize themselves as 
m e m b e r s of the i r polity is also p e r m e a t e d by ethics. 

At t h e same t ime, t h e ethical subs tance of a cons t i tu t iona l patr iot 
ism c a n n o t de t r ac t f rom t h e legal system's neutra l i ty vis-a-vis c o m m u 
nit ies t ha t a re ethically i n t eg ra t ed a t a subpoli t ical level. Rather , it 
has to s h a r p e n sensitivity to t h e diversity a n d integri ty of t h e differ
e n t fo rms of life coexis t ing wi th in a mul t i cu l tu ra l society. I t is crucial 
to m a i n t a i n t he dis t inct ion be tween t h e two levels of in teg ra t ion . If 
they a re col lapsed in to o n e level, t h e majori ty cu l tu re will u s u r p state 
prerogat ives at t h e expense of t h e equa l r ights of o t h e r cul tura l 
fo rms of life a n d violate the i r claim to m u t u a l r ecogn i t ion . T h e 
neut ra l i ty of t h e law vis-a-vis i n t e r n a l e thical di f ferent ia t ions s tems 
f rom t h e fact t ha t in c o m p l e x societies t h e ci t izenry as a who le can 
n o l o n g e r b e h e l d t o g e t h e r by a substantive consensus o n values b u t 
only by a consensus o n t h e p r o c e d u r e s for t he legi t imate e n a c t m e n t 
of laws a n d t h e legi t imate exercise of power. Citizens w h o a re politi
cally i n t eg ra t ed in this way sha re t h e rat ional ly based convict ion t ha t 
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u n r e s t r a i n e d f r e e d o m of c o m m u n i c a t i o n in t h e poli t ical pub l ic 
sphe re , a d e m o c r a t i c process for set t l ing conflicts, a n d t h e const i tu
t ional c h a n n e l i n g of poli t ical power t o g e t h e r p rov ide a basis for 
check ing i l legit imate power a n d e n s u r i n g tha t adminis t ra t ive power 
is u sed in t h e equa l in te res t of all. T h e universal ism of legal pr inci 
ples manifests itself in a p r o c e d u r a l consensus , wh ich m u s t b e em
b e d d e d t h r o u g h a k ind of cons t i tu t iona l pa t r io t i sm in t he c o n t e x t of 
a historically specific poli t ical cu l tu re . 

V Immigration, Citizenship, and National Identity 

Legal exper t s have t h e advan tage of discussing no rma t ive ques t ions 
in c o n n e c t i o n with cases to b e dec ided . T h e i r t h ink ing is o r i e n t e d 
to appl ica t ion . Ph i losophe r s avoid this decisionist p ressure ; as con^ 
t e m p o r a r i e s of classical ideas t ha t e x t e n d over m o r e t h a n two thou
sand years, they are n o t e m b a r r a s s e d to cons ider themselves 
par t i c ipan t s in a conversa t ion tha t will go o n forever. H e n c e it is all 
t h e m o r e fascinat ing w h e n s o m e o n e like Char les Taylor a t t empts to 
grasp his own t imes in ideas a n d to show t h e re levance of ph i losophi 
cal insights to t h e press ing polit ical ques t ions of t h e day. His essay is 
an e x a m p l e of this, as u n u s u a l as it is b r i l l i an t—al though , o r r a t h e r 
because , h e does n o t follow t h e fashionable p a t h of an "appl ied 
ethics ." 

After t h e upheavals in Cen t ra l a n d Eas te rn E u r o p e t h e r e has b e e n 
a n o t h e r t h e m e o n t h e a g e n d a of t h e day in G e r m a n y a n d in t h e 
E u r o p e a n C o m m u n i t y as a whole : immigra t ion . After a c o m p r e h e n 
sive p r e sen t a t i on of this p r o b l e m , a D u t c h col league arrives at t h e 
following u n a d o r n e d prognos is : 

Weste rn E u r o p e a n coun t r i e s . . . will d o the i r u t m o s t to p r e v e n t immigra 
t ion f rom T h i r d Wor ld coun t r i e s . To this e n d they will g r a n t w o r k p e r m i t s 
to p e r s o n s w h o have skills of i m m e d i a t e r e levance to t h e society in fairly 
e x c e p t i o n a l cases only (soccer players , software specialists f rom t h e US , 
scholars f rom Ind ia , e tc . ) . T h e y will c o m b i n e a very restrictive e n t r y policy 
wi th pol icies a i m e d at d e a l i n g m o r e quickly a n d effectively with r eques t s for 
asylum, a n d wi th a p rac t i ce of d e p o r t i n g w i t h o u t delay those whose r e q u e s t 
h a s b e e n d e n i e d . . . . T h e conc lus ion is, t h a t they will individual ly a n d jo in t ly 
use all means a t t he i r d isposal to s t em t h e t i d e . 2 5 
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This descr ip t ion fits precisely t h e c o m p r o m i s e o n polit ical asylum 
tha t t h e g o v e r n m e n t a n d the oppos i t ion in G e r m a n y m a d e the basis 
for a cons t i tu t iona l c h a n g e in 1993. T h e r e is n o d o u b t t ha t t h e g rea t 
majori ty of t he p o p u l a t i o n welcomes this pol icy X e n o p h o b i a is wide
sp read these days in t h e E u r o p e a n C o m m u n i t y as well. It is m o r e 
m a r k e d in s o m e coun t r i e s t h a n in o the r s , b u t t h e a t t i tudes of t h e 
G e r m a n s d o n o t differ substantially f rom those of t h e F r e n c h a n d 
t h e E n g l i s h . 2 6 Taylor 's e x a m p l e e n c o u r a g e s us to see h o w a phi lo
sophical p o i n t of view can h e l p answer t h e ques t ion of w h e t h e r this 
policy of seal ing ourselves off f rom immig ra t i on is just if ied. I will 
beg in by discussing t h e ques t ion in t h e abst ract a n d t h e n reviewing 
the G e r m a n d e b a t e o n polit ical asylum of 1992-1993 a n d its histori
cal b a c k g r o u n d . I will t h e n ou t l ine t h e al ternat ives t ha t wou ld have 
to b e discussed in a pub l ic d e b a t e — o n e t ha t has n o t yet b e e n open ly 
c o n d u c t e d — a b o u t t h e ethical-polit ical se l f -unders tanding of t he en
l a rged Federa l Repub l i c of Germany. 

A l t h o u g h m o d e r n law differs f rom pos t t rad i t iona l moral i ty by its 
specific fo rmal characteris t ics , t h e system of r ights a n d t h e pr inc ip les 
of t h e cons t i tu t iona l state a re in h a r m o n y with this moral i ty by vir tue 
of the i r universalistic con t en t . At t h e same t ime, as we have seen, 
legal systems a re "ethically p e r m e a t e d " in tha t they reflect t he politi
cal will a n d t h e f o r m of life of a specific legal communi ty . T h e 
U n i t e d States, whose polit ical cu l tu re is s t a m p e d by a cons t i tu t iona l 
t rad i t ion t ha t is two h u n d r e d years old, is a clear e x a m p l e of this. 
But t h e jur id i f ied e thos of a nat ion-s ta te c a n n o t c o m e in to conflict 
with civil r ights so l ong as t h e poli t ical legislature is o r i e n t e d to 
cons t i tu t iona l p r inc ip les a n d thus to t h e idea of actual izing basic 
r ights . T h e e thical subs tance of a poli t ical i n t eg ra t ion tha t un i t e s all 
t h e citizens of t h e n a t i o n m u s t r e m a i n "neu t ra l " with respec t to t h e 
differences be tween t h e ethical-cul tural c o m m u n i t i e s wi thin t h e na
t ion, each of which is i n t eg ra t ed a r o u n d its own c o n c e p t i o n of t h e 
good . T h e u n c o u p l i n g of these two levels of in t eg ra t ion notwith
s tand ing , a n a t i o n of citizens can sustain t h e ins t i tu t ions of f r e edom 
only by deve lop ing a cer ta in m e a s u r e of loyalty to the i r own state, a 
loyalty t ha t c a n n o t b e legally enforced . j . 

I t is this ethical-polit ical se l f -unders tanding o n the p a r t of t h e 
n a t i o n tha t is affected by immigra t ion ; for t h e influx of immig ran t s 
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al ters t he compos i t ion of t h e p o p u l a t i o n in ethical-cul tural respects 
as well. T h u s t h e ques t ion arises w h e t h e r t h e des i re for immig ra t i on 
r u n s u p against limits in t h e r igh t of a polit ical c o m m u n i t y to main
tain its poli t ical-cultural f o r m of life intact . Assuming tha t the 
a u t o n o m o u s l y deve loped state o r d e r is i n d e e d s h a p e d by ethics, does 
t h e r igh t to se l f -determinat ion n o t i nc lude t he r igh t of a n a t i o n to 
affirm its ident i ty vis-a-vis immig ran t s w h o cou ld give a different cast 
to this historically deve loped poli t ical-cultural f o r m of life? 

F r o m the perspect ive of t h e r ec ip ien t society, t h e p r o b l e m of 
immig ra t i on raises t h e ques t ion of legi t imate cond i t ions of entry. 
I g n o r i n g t h e i n t e r m e d i a t e stages, we can focus o n the act of na tu
ral izat ion, with which a state con t ro l s t h e expans ion of t he polit ical 
c o m m u n i t y def ined by t h e r ights of c i t izenship. U n d e r wha t condi 
t ions can t h e state d e n y ci t izenship to those w h o advance a claim to 
natura l iza t ion? Aside f rom t h e usual provisos (as against c r imina ls ) , 
t h e m o s t re levant ques t ion i n o u r con t ex t is in wha t r e spec t c a n a 
democra t i c cons t i tu t iona l state d e m a n d tha t immig ran t s assimilate 
in o r d e r to ma in t a in t he integri ty of its ci t izens ' way of life. Phi lo
sophically, we can dis t inguish two levels of assimilation: 

1. assent to t h e pr inc ip les of t he cons t i tu t ion wi th in t h e scope of 
i n t e rp re t a t i on d e t e r m i n e d at a par t i cu la r t ime by the ethical-polit ical 
se l f -unders tanding of t he citizens a n d the poli t ical cu l tu re of t h e 
coun t ry ; in o t h e r words , assimilat ion to t h e way in which t h e au ton 
omy of t h e citizens is ins t i tu t ional ized in t h e r ec ip i en t society a n d 
t h e way the "public use of r e a s o n " is p rac t i ced t he r e ; a n d 

2. t he fu r the r level of a will ingness to b e c o m e accu l tu ra ted , t ha t is, 
n o t only to c o n f o r m external ly b u t to b e c o m e h a b i t u a t e d to t h e way 
of life, t he pract ices , a n d cus toms of t h e local cu l tu re across the i r 
full r ange . This m e a n s a n assimilat ion tha t p e n e t r a t e s to t he level of 
ethical-cul tural i n t eg ra t ion a n d the reby has a d e e p e r impac t o n t h e 
collective ident i ty of t he i m m i g r a n t s ' cu l tu re of or ig in t h a n t h e 
polit ical socialization r e q u i r e d u n d e r (1) above. 

T h e results of t he i m m i g r a t i o n policy p rac t i ced in t h e U n i t e d 
States s u p p o r t a l iberal i n t e rp r e t a t i on tha t exemplif ies (1) , t he 
weaker expec ta t ion of assimilat ion l imi ted to poli t ical soc ia l iza t ion . 2 7 
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An e x a m p l e of (2) is p rov ided by t h e Pruss ian policy o n immigra t ion 
f rom P o l a n d u n d e r Bismarck, which despi te var ia t ions was o r i en t ed 
pr imar i ly to G e r m a n i z a t i o n . 2 8 

A d e m o c r a t i c cons t i tu t iona l state tha t is ser ious a b o u t u n c o u p l i n g 
these two levels of i n t eg ra t ion can r e q u i r e of i m m i g r a n t s only t h e 
poli t ical socialization desc r ibed in (1) above ( and practically speak
ing can expec t to see it only in t h e s e c o n d g e n e r a t i o n ) . This enables 
it to p re se rve t h e ident i ty of t h e poli t ical communi ty , which n o t h i n g , 
i nc lud ing immigra t ion , is p e r m i t t e d to e n c r o a c h u p o n , since tha t 
ident i ty is f o u n d e d o n t h e cons t i tu t iona l p r inc ip les a n c h o r e d in t h e 
polit ical cu l tu re a n d n o t o n t he basic e thical o r i en ta t ions of t h e 
cu l tura l f o r m of life p r e d o m i n a n t in tha t c o u n t r y Accordingly, all 
t ha t n e e d s to b e e x p e c t e d of i m m i g r a n t s is t h e will ingness to e n t e r 
in to t h e poli t ical cu l tu re of the i r new h o m e l a n d , w i thou t having to 
give u p the cu l tura l fo rm of life of the i r or ig ins by d o i n g so. T h e 
r igh t to d e m o c r a t i c se l f -de terminat ion does i n d e e d inc lude t h e r igh t 
of citizens to insist o n t h e inclusive cha rac te r of the i r own poli t ical 
cu l tu re ; it safeguards t h e society f rom t h e d a n g e r of s e g m e n t a t i o n — 
f rom t h e exclus ion of a l ien subcu l tu res a n d f rom a separat is t disin
tegra t ion i n to u n r e l a t e d subcul tures . As I i nd ica ted above, polit ical 
i n t eg ra t ion does n o t e x t e n d to fundamenta l i s t i m m i g r a n t cul tures . 
Bu t n e i t h e r does it justify c o m p u l s o r y assimilat ion for t h e sake of 
t h e self-affirmation of t h e cul tura l f o r m of life d o m i n a n t in t h e 
c o u n t r y . 2 9 

This cons t i tu t iona l a l ternat ive has t h e impl ica t ion t ha t t h e legiti
mate ly asser ted ident i ty of t h e polit ical c o m m u n i t y will by n o m e a n s 
b e p r e s e r v e d f rom a l te ra t ions indefinitely in t h e wake of waves of 
immigra t i on . Because i m m i g r a n t s c a n n o t b e c o m p e l l e d to s u r r e n d e r 
the i r own t radi t ions , as o t h e r fo rms of life b e c o m e es tabl ished t h e 
h o r i z o n wi thin which citizens h e n c e f o r t h i n t e r p r e t the i r c o m m o n 
cons t i tu t iona l p r inc ip les may also e x p a n d . T h e n t h e m e c h a n i s m 
c o m e s i n to play whe reby a c h a n g e in t h e cul tura l compos i t i on of t h e 
active c i t izenry c h a n g e s t h e con t ex t to which t h e ethical-polit ical 
se l f -unders tanding of t h e n a t i o n as a who le refers: "People live in 
c o m m u n i t i e s with b o n d s a n d b o u n d s , b u t these may b e of different 
k inds . I n a l iberal society, t h e b o n d s a n d b o u n d s s h o u l d b e compat 
ible with l iberal pr inc ip les . O p e n immig ra t i on wou ld c h a n g e t h e 
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cha rac t e r of t h e communi ty , b u t it wou ld n o t leave t h e c o m m u n i t y 
wi thou t any cha rac t e r . " 3 0 

Let m e n o w t u r n f rom t h e ques t ion of which cond i t ions a d e m o 
cratic cons t i tu t iona l state may i m p o s e o n t h e r e c e p t i o n of immi
gran t s to a n o t h e r ques t ion : W h o has t h e r igh t to immigra te? 

T h e r e a re sufficient m o r a l g r o u n d s for an individual legal claim 
to polit ical asylum (in t h e sense of Article 16 of t h e G e r m a n Basic 
Law, which m u s t b e i n t e r p r e t e d with r e fe rence to t h e p ro t ec t i on of 
h u m a n dignity g u a r a n t e e d in Article 1 a n d in c o n n e c t i o n with t he 
g u a r a n t e e of legal r ecou r se es tabl ished in Article 19) . I d o n o t n e e d 
to go i n to t h e m h e r e . W h a t is i m p o r t a n t is t h e def ini t ion of a 
refugee . In a c c o r d a n c e with Article 13 of t h e Geneva Conven t ion o n 
t h e Status of Refugees, s o m e o n e is c o n s i d e r e d to b e en t i t l ed to 
asylum if h e is fleeing f rom a c o u n t r y "where his life o r f r e e d o m 
wou ld b e t h r e a t e n e d o n a c c o u n t of his race , re l ig ion, nationality, 
m e m b e r s h i p of a par t i cu la r social g r o u p o r poli t ical op in ion . " In 
l ight of r e c e n t expe r i ence , this def ini t ion n e e d s to b e e x t e n d e d to 
i nc lude t h e p ro t ec t i on of w o m e n f rom mass rapes . T h e r igh t to 
t e m p o r a r y asylum for refugees f rom civil war r eg ions is also u n p r o b 
lemat ic . But s ince t he discovery of Amer ica , a n d especially since t h e 
explosive increase in wor ldwide i m m i g r a t i o n in t h e e i g h t e e n t h cen
tury, t he g rea t bu lk of those wan t ing to i m m i g r a t e has consis ted of 
individuals immig ra t i ng in o r d e r to work as well as refugees f rom 
poverty w h o wan t to escape a miserab le exis tence in the i r h o m e l a n d . 
A n d so it is today. It is against this immig ra t i on f rom t h e impover
i shed reg ions of t h e East a n d Sou th tha t a E u r o p e a n chauvin ism of 
affluence is n o w a r m i n g itself. 

F r o m t h e m o r a l p o i n t of view we c a n n o t r e g a r d this p r o b l e m solely 
f rom t h e perspect ive of t he inhab i t an t s of affluent a n d peaceful 
societies; we m u s t also take t h e perspect ive of those w h o c o m e to 
foreign c o n t i n e n t s seeking the i r well-being, tha t is, an exis tence 
wor thy of h u m a n be ings , r a t h e r t h a n p ro t ec t i on f rom poli t ical per
secut ion. T h e ques t ion of w h e t h e r a legal claim to i m m i g r a t i o n exists 
over a n d above a moral c laim is par t icular ly re levant in t he c u r r e n t 
s i tuat ion, w h e r e t h e n u m b e r of p e o p l e wan t ing to immig ra t e man i 
festly exceeds t h e will ingness to receive t h e m . 
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O n e can cite g o o d g r o u n d s for a m o r a l claim. Peop le d o n o t 
no rma l ly leave the i r h o m e l a n d s excep t u n d e r d i re c i rcumstances ; as 
a r u l e t h e m e r e fact t ha t they have fled is sufficient ev idence of the i r 
n e e d for h e l p . A m o r a l obl iga t ion to p rov ide assistance arises in 
par t i cu la r f rom t h e g rowing i n t e r d e p e n d e n c i e s of a g lobal society 
tha t has b e c o m e so e n m e s h e d t h r o u g h t h e capitalist wor ld m a r k e t 
a n d e lec t ron ic mass c o m m u n i c a t i o n s t ha t t h e U N has a s sumed 
s o m e t h i n g like an overall poli t ical responsibi l i ty for sa feguard ing life 
o n t h e p lane t , as t h e r e c e n t e x a m p l e of Somal ia indicates . Fur ther , 
special dut ies a re devolved u p o n t h e First Wor ld as a resul t of t h e 
h i s tory of co loniza t ion a n d t h e u p r o o t i n g of r eg iona l cu l tures by t h e 
incurs ion of capitalist m o d e r n i z a t i o n . We shou ld also n o t e t ha t in 
t h e p e r i o d be tween 1800 a n d 1960 E u r o p e a n s were d i sp ropor t ion 
ately r e p r e s e n t e d in i n t e r con t i nen t a l m i g r a t o r y m o v e m e n t s , m a k i n g 
u p 80 p e r c e n t of those involved, a n d they prof i ted f rom th i s—tha t 
is, they i m p r o v e d the i r living cond i t ions in c o m p a r i s o n with o t h e r 
mig ran t s a n d with those of the i r compa t r io t s w h o d id n o t emigra te . 
At t h e same t ime, t h e e x o d u s of t h e n i n e t e e n t h a n d early twent ie th 
cen tu r ies i m p r o v e d t h e e c o n o m i c s i tuat ions in t h e coun t r i e s f rom 
which they fled, j u s t as decisively as did, conversely, t h e immig ra t i on 
to E u r o p e d u r i n g t h e r econs t ruc t i on p e r i o d following t h e S e c o n d 
World War . 3 1 E i the r way, E u r o p e was t h e benef ic iary of these s t reams 
of migra t ion . 

T h e s e a n d o t h e r r e l a t ed reasons t ha t cou ld b e given d o no t , to 
b e sure , justify g u a r a n t e e i n g ac t ionable individual legal r ights to im
mig ra t ion b u t they d o justify a m o r a l obl iga t ion to have a l iberal 
immig ra t i on policy tha t o p e n s o n e ' s own society to immig ran t s a n d 
regula tes t h e flow of immig ra t i on in re la t ion to exist ing capacit ies. 
In t h e defensive s logan "the b o a t is full" o n e hea r s a lack of willing
ness to take t h e perspect ive of t h e o t h e r s ide—of t h e "boat p e o p l e " 
in the i r rickety crafts, for e x a m p l e , t ry ing to escape t h e t e r r o r in 
I n d o c h i n a . E u r o p e a n societies, sh r ink ing demograph ica l ly a n d de
p e n d e n t o n immig ra t i on if only for e c o n o m i c reasons , have certainly 
n o t r e a c h e d t h e limits of the i r capacity to abso rb immigran t s . T h e 
m o r a l basis for a l iberal immig ra t i on policy also gives rise to an 
obl iga t ion n o t t o l imit immig ra t i on quo t a s to t h e r ec ip ien t coun t ry ' s 
e c o n o m i c n e e d s , t ha t is, n o t to "welcome (only) technica l exper t i se ," 
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b u t ins tead to establish quo tas in a c c o r d a n c e with cr i ter ia t ha t are 
accep tab le f rom t h e perspect ive of all par t ies involved. 

VI The Politics o f Asylum in a United Germany 

If o n e takes these pr inc ip les as a p o i n t of d e p a r t u r e , t h e c o m p r o m i s e 
o n polit ical asylum nego t i a t ed be tween t h e G e r m a n g o v e r n m e n t 
a n d t h e oppos i t ion Social Democra t s , which was p u t in to effect in 
early 1993, c a n n o t b e just if ied in no rma t ive t e rms . W i t h o u t go ing 
in to detai l , I will list t h e four cen t ra l flaws of t h e a g r e e m e n t a n d 
criticize t h e p remises o n which they a re based . 

(a) T h e regu la t ions p rov ided for by t h e a g r e e m e n t a re l imi ted to 
poli t ical asylum, t ha t is, to m e a s u r e s d i r ec t ed against "abuses" of t he 
r igh t to asylum. T h e y i g n o r e t he fact tha t G e r m a n y n e e d s a n immi
gra t ion policy t ha t provides immig ran t s with o t h e r legal op t ions as 
well. T h e p r o b l e m of immig ra t i on is falsely de f ined in a way t ha t has 
n u m e r o u s impl ica t ions . A n y o n e w h o dissolves t h e c o n n e c t i o n be
tween t h e ques t ion of polit ical asylum a n d t h e ques t ion of immigra
t ion to escape pover ty is implicitly dec la r ing tha t h e o r she wants to 
evade E u r o p e ' s m o r a l obl iga t ion to refugees f rom t h e impover i shed 
r eg ions of t h e wor ld a n d ins tead tacitly to lera tes a flow of illegal 
immig ra t i on tha t can always b e exp lo i t ed as "abuse of asylum" for 
domes t i c polit ical pu rposes . 

(b) Pa r l i amen t ' s add i t ion of Article 16a to t he Basic Law, as a 
resul t of t h e in te rpar ty a g r e e m e n t of J a n u a r y 15, 1993, weakens t h e 
subs tance of t h e individual legal r igh t to poli t ical asylum because i t 
allows refugees c o m i n g in to t he c o u n t r y f rom a so-called "safe T h i r d 
C o u n t r y " to b e d e p o r t e d w i thou t legal r ecour se . Th i s shifts t h e 
b u r d e n of immig ra t i on to Eas te rn E u r o p e , to o u r n e i g h b o r s Po land , 
t h e Czech Republ ic , Slovakia, Hunga ry , a n d Aust r ia—in o t h e r words , 
to coun t r i e s t ha t a re cu r ren t ly ill p r e p a r e d to h a n d l e this p r o b l e m 
in a legally unob jec t i onab le way. I n add i t ion , cur ta i l ing t h e gua ran 
tee of legal p ro t ec t i on for refugees f rom coun t r i e s de f ined as "free 
of pe r s ecu t i on" f rom G e r m a n y ' s p o i n t of view is p r o b l e m a t i c . 3 2 

(c) R a t h e r t h a n m a k i n g it easier for fore igners a l ready res id ing in 
Germany, especially t h e Gastarbeiter [literally, gues t workers] w h o m 
we rec ru i t ed , to acqu i re ci t izenship, t he asylum c o m p r o m i s e left t he 
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natura l iza t ion laws u n c h a n g e d . T h e dua l c i t izenship tha t those 
fore igners u n d e r s t a n d a b l y pre fe r is d e n i e d t h e m ; even ch i ld ren 
b o r n to t h e m in G e r m a n y d o n o t automat ical ly receive t he r ights 
of c i t izenship. Fore igne r s w h o a re willing to r e n o u n c e the i r previous 
ci t izenship can b e na tu ra l i zed only after they have b e e n living in 
G e r m a n y for at least fifteen years. In contras t , t h e so-called Volks-
deutschen o r e t hn i c Ge rmans—pr imar i l y Poles a n d Russians w h o can 
prove G e r m a n ances t ry—have a cons t i tu t iona l r igh t to natural iza
t ion. I n 1992, in add i t i on to approx imate ly 500,000 asylum seekers 
(of which 130,000 were f rom t h e civil war reg ions of t h e f o r m e r 
Yugoslavia), 220,000 e t h n i c - G e r m a n i m m i g r a n t s were accep ted in to 
G e r m a n y o n this basis. 

(d) T h e G e r m a n policy o n poli t ical asylum rests o n t h e repea ted ly 
reaff i rmed p remise tha t G e r m a n y is n o t a l a n d of immigra t ion . This 
cont rad ic t s n o t only wha t we all see in t h e streets a n d subways of o u r 
me t ropo l i ses—today twenty-six p e r c e n t of t he p o p u l a t i o n of Frank
furt consists of fo re igne r s—but also t h e historical facts. To b e sure , 
since t h e early n i n e t e e n t h c e n t u r y a lmos t e igh t mi l l ion G e r m a n s 
have e m i g r a t e d to t h e U n i t e d States a lone . But at t h e same t ime, 
major waves of immig ra t i on have o c c u r r e d over t he last h u n d r e d 
years. By the First Wor ld War, 1.2 mil l ion i m m i g r a n t workers h a d 
e n t e r e d t h e count ry , a n d 12 mil l ion "displaced p e r s o n s " were left 
b e h i n d at t he e n d of t he S e c o n d Wor ld War—primar i ly forced l abor 
d e p o r t e d f rom P o l a n d a n d t h e Soviet U n i o n . In 1955, following t h e 
p a t h laid o u t by t h e Nazi policy of forced fore ign labor, a n d despi te 
relatively h i g h u n e m p l o y m e n t in Germany, c a m e t h e o rgan ized re
c r u i t m e n t of a c h e a p , u n m a r r i e d ma le workforce f rom s o u t h e r n a n d 
sou th e a s t e rn E u r o p e . Th is c o n t i n u e d unt i l r e c r u i t m e n t ceased in 
1973. Today t h e families a n d offspring of those Gastarbeiter w h o d id 
n o t r e t u r n to the i r own coun t r i e s live in t h e pa radox ica l s i tuat ion of 
i m m i g r a n t s with n o clear p rospec t s for i m m i g r a t i o n — G e r m a n s with 
fore ign p a s s p o r t s . 3 3 T h e y f o r m t h e bu lk of t he 8.2 p e r c e n t of t h e 
1990 G e r m a n p o p u l a t i o n c o m p o s e d of fore igners living in Germany. 
W i t h o u t t h e m , t he e c o n o m i c b o o m now c o m p a r a b l e only to tha t of 
J a p a n wou ld n o t have b e e n possible, a n d it is even h a r d e r to u n d e r 
s t and t h e res is tance to t he full i n t eg ra t ion of these fore igners w h e n 
o n e cons iders t ha t by 1990 West G e r m a n y h a d i n t eg ra t ed 15 mil l ion 
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refugees, immigran t s , a n d fore igners w h o were e i the r G e r m a n o r of 
G e r m a n d e s c e n t — t h u s also Neuburger, n ew citizens: "If a foreign 
p o p u l a t i o n of a b o u t 4.8 mil l ion is a d d e d , near ly one- th i rd of the 
West G e r m a n p o p u l a t i o n has resu l t ed f rom i m m i g r a t i o n m o v e m e n t s 
since Wor ld War I I . " 3 4 

If t h e n o t i o n tha t "we a re n o t a l a n d of i m m i g r a t i o n " c o n t i n u e s to 
b e p u t for th in t h e poli t ical pub l ic s p h e r e in t h e face of this evi
d e n c e , this indica tes t ha t it is a mani fes ta t ion of a deep-sea ted m e n 
tal i ty—and tha t a painful c h a n g e is necessary in t h e way we conceive 
of ourselves as a na t ion . It is n o acc iden t t ha t o u r na tura l iza t ion 
decis ions a re based o n the p r inc ip le of ances t ry a n d no t , as in o t h e r 
Wes te rn na t ions , o n t h e p r inc ip le of territoriality. T h e sho r t comings 
desc r ibed above in t h e way G e r m a n y is dea l ing with t h e p r o b l e m of 
immig ra t i on m u s t be u n d e r s t o o d against t h e historical b a c k g r o u n d 
of t h e G e r m a n s ' u n d e r s t a n d i n g of themselves as a n a t i o n of 
Volksgenossen o r e t h n i c c o m r a d e s c e n t e r e d a r o u n d l anguage a n d cul
tu re . A n y o n e w h o is b o r n in F rance is cons ide red to b e F r e n c h a n d 
ho lds t h e r ights of a F r e n c h citizen. In Germany, unt i l t h e e n d of 
t h e S e c o n d Wor ld War fine dis t inct ions were still b e i n g m a d e be
tween Deutschen, o r cit izens of G e r m a n descent , Reichsdeutschen, o r 
G e r m a n citizens of n o n - G e r m a n descent , a n d Volksdeutschen, o r indi
viduals of G e r m a n d e s c e n t living in o t h e r count r ies . 

In F rance na t iona l consciousness cou ld deve lop wi thin t h e f rame
work of a te r r i tor ia l state, while in G e r m a n y it was originally l inked 
with t h e romant ica l ly insp i red e d u c a t e d middle-class n o t i o n of a 
Kulturnation, a n a t i o n def ined by its cu l tu re . Th is idea r e p r e s e n t e d 
an imag ina ry uni ty tha t h a d to seek s u p p o r t in a sha r ed l anguage , 
t rad i t ion , a n d ances t ry in o r d e r to t r a n s c e n d t h e reality of t h e exist
ing small states in Germany. Still m o r e i m p o r t a n t was t h e fact tha t 
t h e F r e n c h na t iona l consciousness cou ld deve lop in s tep with t h e 
es tab l i shment of democra t i c civil l ibert ies a n d in t h e s t ruggle against 
t h e sovereignty of t he F r e n c h king, whe reas G e r m a n na t iona l i sm 
arose o u t of t h e s t ruggle against N a p o l e o n , thus against an ex t e rna l 
enemy, i n d e p e n d e n t l y of t h e ba t t le for democra t i c civil l ibert ies a n d 
l o n g before t he kleindeutsche nat ion-s ta te was i m p o s e d f rom above. 
Having e m e r g e d f rom a "war of l ibe ra t ion" of this k ind , na t iona l 
consciousness in G e r m a n y cou ld b e l inked with t he p a t h o s of t he 
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u n i q u e n e s s of its cu l tu re a n d ances t ry—a par t icu lar i sm tha t has 
indelibly s t a m p e d t h e G e r m a n s ' se l f -unders tanding. 

T h e Fede ra l Republ ic of G e r m a n y t u r n e d away f rom this Sonder-
bewufitsein o r sense of excep t iona lness after 1945, after t h e shock of 
the col lapse of civilization in t he Nazi mass ex t e rmina t i ons , a shock 
it only gradual ly c a m e to t e r m s with. Loss of sovereignty a n d a 
marg ina l pos i t ion in a po la r ized wor ld re in forced this. Reunif icat ion 
a n d t h e dissolut ion of t h e Soviet U n i o n have c h a n g e d this constel
lat ion in a f u n d a m e n t a l way. H e n c e t h e reac t ions to t h e right-wing 
radical ism tha t has flared u p a g a i n — a n d in thi§ con t ex t t h e decep
tive d e b a t e o n asylum as well—raise t he ques t ion of w h e t h e r t h e 
e n l a r g e d Federa l Republ ic will c o n t i n u e o n its p a t h toward a m o r e 
civilized polit ics o r w h e t h e r t h e o ld Sonderbewujitsein is b e i n g regen
e r a t ed in a different fo rm. This ques t ion is compl i ca t ed by the fact 
tha t t h e process of na t i ona l unif icat ion was p u s h e d t h r o u g h a n d 
administrat ively m a n i p u l a t e d f rom above a n d has set a false course 
for t h e c o u n t r y in this r espec t as well. Discussion a n d clarification of 
t h e ethical-polit ical se l f -unders tanding of t h e citizens of two G e r m a n 
states with widely d ivergen t historical fates is u rgen t ly n e e d e d b u t 
has n o t yet t aken place . T h e "accession" of new Lander , o r federal 
s tates—a const i tut ional ly d u b i o u s legal o p t i o n — p r e v e n t e d a consti
tu t iona l deba t e , a n d pos i t ions in t h e d e b a t e a b o u t t h e seat of t h e 
G e r m a n capital a re skewed. In t h e m e a n t i m e t h e citizens of t h e 
f o r m e r East Germany, h u m i l i a t e d in m a n y ways a n d depr ived of the i r 
spokespersons a n d a polit ical publ ic s p h e r e of the i r own, have o t h e r 
p r o b l e m s to c o n t e n d with; in p lace of clearly a r t icu la ted cont r ibu
t ions to t he d e b a t e t h e r e arise s m o l d e r i n g r e s e n t m e n t s . 

All r ep ress ion p r o d u c e s symptoms. O n e cha l l enge after a n o t h e r — 
f rom t h e Gulf War, Maastr icht , t h e civil war in Yugoslavia, t h e asylum 
issue a n d right-wing radical ism, to t he d e p l o y m e n t of G e r m a n mili
ta ry forces ou ts ide t h e N A T O a rea—arouses a sense of helplessness 
in t he poli t ical publ ic s p h e r e a n d in an immobi l i zed g o v e r n m e n t . 
T h e c h a n g e d conste l la t ion of power a n d a c h a n g e d domes t i c situ
a t ion cer tainly d e m a n d new responses . T h e ques t ion is, with wha t 
k ind of consciousness will G e r m a n y m a k e the adap ta t ions r e q u i r e d 
if it con t i nues its p a t t e r n of r eac t ing with ad h o c decis ions a n d 
subl iminal m o o d shifts? 
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His tor ians w h o dash off books with titles like "Back to History" 
a n d "Fear of Power" offer us a backward- looking "farewell to t he old 
Federa l Repub l i c" t ha t p u r p o r t s to expose t he recent ly ce lebra ted 
success s tory of postwar G e r m a n d e m o c r a c y as a Sonderweg o r special 
p a t h of its own. T h e f o r m e r West G e r m a n y is said to have e m b o d i e d 
t h e forced abnorma l i t y of a defea ted a n d divided na t i on , a n d now, 
having r ecovered its na t iona l g rea tness a n d sovereignty, it m u s t be 
led o u t of its u top ian i sm, with its obliviousness to power, a n d back 
to t he p a t h of self-conscious p r e e m i n e n c e in Cen t ra l E u r o p e , the 
p a t h of power polit ics m a r k e d o u t by Bismarck. Th is ce lebra t ion of 
t h e caesura of 1989 h ides t h e r epea ted ly f rus t ra ted des i re for nor 
mal iza t ion of those w h o d id n o t wan t to accep t t h e caesura of 1 9 4 5 . 3 5 

T h e y reject an a l ternat ive t ha t d o e s n o t necessari ly lead to different 
op t ions at every t u r n in t he sho r t r u n b u t ins tead o p e n s u p a n o t h e r 
perspect ive . In this a l ternat ive view, t h e o r i en ta t ion of t h e o ld Fed
era l Republ ic to t h e West r ep r e sen t s n o t a shrewd b u t a t rans i tory 
fore ign policy decis ion, a n d above all n o t solely a political decis ion, 
b u t r a t h e r a p r o f o u n d intellectual b r e a k with those specifically Ger
m a n t radi t ions tha t s t a m p e d t h e Wi lhe lmin i an E m p i r e a n d cont r ib 
u t e d to t h e downfall of t h e Weimar Republ ic . T h a t b r e a k set t h e 
stage for a shift in menta l i ty tha t affected b r o a d segmen t s of t h e 
publ ic after t he y o u t h revolt of 1968 u n d e r t h e favorable cond i t ions 
of an affluent society, a shift t ha t m a d e it possible for d e m o c r a c y a n d 
the cons t i tu t iona l state to take poli t ical a n d cul tura l r o o t in G e r m a n 
soil for t h e first t ime . Today wha t is at stake is a d a p t i n g G e r m a n y ' s 
polit ical ro le to new realit ies, w i thou t le t t ing t he process of civilizing 
politics tha t was u n d e r w a y unt i l 1989 b e b r o k e n off u n d e r t he 
p ressure of t he e c o n o m i c a n d social p r o b l e m s of unif icat ion, a n d 
wi thou t sacrificing t h e no rma t ive ach ievement s of a na t iona l self-
u n d e r s t a n d i n g tha t is n o l o n g e r based o n ethnici ty b u t f o u n d e d o n 
ci t izenship. 



What is Meant by "Deliberative Politics"? 





9 
Three Normative Models of Democracy 

In wha t follows I refer to t h e ideal ized dis t inct ion be tween t h e "lib
era l" a n d t h e " repub l ican" u n d e r s t a n d i n g of pol i t ics—terms which 
m a r k t h e fronts in t h e c u r r e n t d e b a t e in t h e U n i t e d States in i t ia ted 
by t h e so-called c o m m u n i t a r i a n s . Drawing o n t h e work of F rank 
M i c h e l m a n , I will beg in by descr ib ing t h e two polemical ly con t ras t ed 
m o d e l s of democracy with specific r e fe rence to t h e c o n c e p t of t h e 
citizen, t h e c o n c e p t of law, a n d t h e n a t u r e of processes of polit ical 
will-formation. In t h e s econd par t , b e g i n n i n g with a cr i t ique of t h e 
"ethical over load" of t h e r epub l i can m o d e l , I i n t r o d u c e a th i rd , 
p r o c e d u r a l m o d e l of democracy for which I p r o p o s e to rese rve t h e 
t e r m "deliberative polit ics." 

I 

T h e crucial di f ference be tween l iberal ism a n d r epub l i can i sm con
sists in h o w t h e ro le of t h e d e m o c r a t i c process is u n d e r s t o o d . Accord
ing to t h e "liberal" view, this process accompl i shes t h e task of 
p r o g r a m m i n g t h e state in t he in te res t of society, w h e r e t h e state is 
conce ived as an a p p a r a t u s of pub l ic admin i s t ra t ion , a n d society is 
conceived as a system of marke t - s t ruc tu red in te rac t ions of private 
p e r s o n s a n d the i r labor. H e r e polit ics (in t h e sense of t h e cit izens' 
poli t ical will-formation) ha s t h e func t ion of b u n d l i n g t o g e t h e r a n d 
b r i n g i n g to b e a r private social in teres ts against a state appa ra tu s t ha t 
specializes in t he adminis t ra t ive e m p l o y m e n t of polit ical power for 
collective goals. 
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O n t h e r epub l i can view, politics is n o t e x h a u s t e d by this m e d i a t i n g 
func t ion b u t is consti tut ive for t h e socialization process as a whole . 
Politics is conce ived as t he reflexive f o r m of substant ial e thical life. 
I t const i tu tes t h e m e d i u m in which t h e m e m b e r s of quasi -natural 
sol idary c o m m u n i t i e s b e c o m e aware of the i r d e p e n d e n c e o n o n e 
a n o t h e r and , ac t ing with full de l ibe ra t ion as citizens, fu r the r shape 
a n d deve lop exist ing re la t ions of rec iproca l r ecogn i t i on in to an 
associat ion of free a n d equa l consocia tes u n d e r law. Wi th this, t he 
l iberal a rch i tec ton ic of g o v e r n m e n t a n d society u n d e r g o e s an impor 
t an t c h a n g e . In add i t i on to t h e h ie ra rch ica l r egu l a to ry appa ra tu s of 
sovereign state au thor i ty a n d t h e decen t ra l i zed r egu la to ry m e c h a 
n i sm of t h e m a r k e t — t h a t is, bes ides adminis t ra t ive power a n d self-
interest—solidarity appea r s as a t h i rd source of social in t eg ra t ion . 

This hor i zon ta l poli t ical will-formation a i m e d at m u t u a l u n d e r 
s t and ing o r communica t ive ly achieved consensus is even s u p p o s e d 
to enjoy priority, b o t h in a gene t ic a n d a no rma t ive sense. An a u t o n o 
m o u s basis in civil society i n d e p e n d e n t of pub l ic admin i s t r a t ion a n d 
marke t -med ia t ed pr ivate c o m m e r c e is a s sumed as a p r e c o n d i t i o n for 
t h e prac t ice of civic se l f -determinat ion. Th i s basis p reven t s polit ical 
c o m m u n i c a t i o n f rom b e i n g swallowed u p by t h e g o v e r n m e n t appa
ra tus o r assimilated to m a r k e t s t ruc tures . T h u s , o n t h e r epub l i can 
concep t ion , t h e polit ical publ ic s p h e r e a n d its base , civil society, 
acqu i re a strategic significance. T o g e t h e r they are s u p p o s e d to se
cu re t h e integrat ive power a n d a u t o n o m y of t h e communica t ive 
prac t ice of t h e ci t izens. 1 T h e u n c o u p l i n g of poli t ical c o m m u n i c a t i o n 
f rom t h e e c o n o m y has as its c o u n t e r p a r t a coup l i ng of adminis t ra t ive 
power with t he communica t ive power g e n e r a t e d by poli t ical op in ion -
a n d will-formation. 

T h e s e two c o m p e t i n g c o n c e p t i o n s of politics have different con
sequences . 

(a) In t he first p lace , the i r concep t s of t h e citizen differ. Acco rd ing 
to t h e l iberal view, t he ci t izen's status is d e t e r m i n e d pr imar i ly by t h e 
individual r ights h e o r she has vis-a-vis t h e state a n d o t h e r citizens. 
As bea re r s of individual r ights citizens enjoy t h e p r o t e c t i o n of t he 
g o v e r n m e n t as l ong as they p u r s u e the i r private in teres ts wi th in t h e 
b o u n d a r i e s d rawn by legal s t a tu tes—and this inc ludes p ro t ec t i on 
against state i n t e rven t ions tha t violate t h e legal p r o h i b i t i o n o n gov-
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e r n m e n t i n t e r f e rence . Individual r ights a re negat ive r ights tha t guar
a n t e e a d o m a i n of f r e e d o m of cho ice wi th in which legal pe r sons a re 
f reed f rom ex t e rna l compu l s ion . Political r ights have t he same struc
tu re : they afford citizens t h e o p p o r t u n i t y to assert the i r private in
terests in such a way that , by m e a n s of e lect ions , t he compos i t i on of 
p a r l i a m e n t a r y bod ies , a n d t h e fo rma t ion of a g o v e r n m e n t , these 
interests a re finally aggrega ted i n t o a polit ical will t ha t can affect t h e 
admin i s t ra t ion . In this way t h e citizens in the i r polit ical ro le can 
d e t e r m i n e w h e t h e r g o v e r n m e n t a l au thor i ty is exerc ised in t he inter
est of t h e citizens as m e m b e r s of society. 2 

Accord ing to t h e r epub l i c an view, t h e status of citizens is n o t 
d e t e r m i n e d by t h e m o d e l of negat ive l ibert ies to which these citizens 
can lay claim as private pe r sons . Rather , poli t ical r igh t s—preemi 
nen t ly r ights of poli t ical pa r t i c ipa t ion a n d c o m m u n i c a t i o n — a r e 
positive l ibert ies. T h e y d o n o t g u a r a n t e e f r eedom f rom ex t e rna l 
compul s ion , b u t g u a r a n t e e ins tead t h e possibility of pa r t i c ipa t ing in 
a c o m m o n prac t ice , t h r o u g h which the citizens can first m a k e t hem
selves in to wha t they wan t to be—poli t ical ly respons ib le subjects of 
a c o m m u n i t y of free a n d equa l c i t izens . 3 To this ex ten t , t he polit ical 
process does n o t serve j u s t to k e e p g o v e r n m e n t activity u n d e r t he 
survei l lance of citizens w h o have a l ready acqu i r ed a p r io r social 
a u t o n o m y t h r o u g h t h e exercise of the i r private r ights a n d prepol i t i -
cal l ibert ies . N o r does it act only as a h i n g e be tween state a n d society, 
for d e m o c r a t i c g o v e r n m e n t a l au thor i ty is by n o m e a n s an or iginal 
authori ty. Rather , this au thor i ty p r o c e e d s f rom t h e communica t ive 
power g e n e r a t e d by the ci t izens ' p rac t ice of self-legislation, a n d it is 
l eg i t imated by the fact tha t it p ro tec t s this prac t ice by inst i tut ional
izing pub l ic f r e e d o m . 4 T h e state 's raison d'etre does n o t lie pr imari ly 
in t h e p r o t e c t i o n of equa l individual r ights b u t in t h e g u a r a n t e e of 
an inclusive process of op in ion - a n d will-formation in which free a n d 
equa l citizens r e a c h an u n d e r s t a n d i n g o n which goals a n d n o r m s lie 
in t he equa l in te res t of all. I n this way t h e r epub l i can citizen is 
c red i t ed with m o r e t h a n an exclusive c o n c e r n with his o r h e r private 
interests . 

(b) T h e p o l e m i c against t he classical c o n c e p t of t h e legal p e r s o n 
as b e a r e r of individual r ights reveals a controversy a b o u t t he c o n c e p t 
of law itself. W h e r e a s o n the l iberal c o n c e p t i o n t h e p o i n t of a legal 
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o r d e r is to m a k e it possible to d e t e r m i n e which individuals in each 
case a re en t i t l ed to which r ights , o n t h e r epub l i can c o n c e p t i o n these 
"subjective" r ights owe the i r exis tence to a n "objective" legal o r d e r 
t ha t b o t h enab les a n d g u a r a n t e e s t h e integri ty of a n a u t o n o m o u s life 
in c o m m o n based o n equali ty a n d m u t u a l respect . O n t h e o n e view, 
t he legal o r d e r is conce ived in t e r m s of individual r ights ; o n the 
other , the i r objective legal c o n t e n t is given priority. 

To b e sure , this c o n c e p t u a l d i c h o t o m y does n o t t o u c h o n the 
intersubjective c o n t e n t of r ights t ha t d e m a n d rec iproca l r e spec t for 
r ights a n d dut ies in symmetr ical re la t ions of r ecogn i t ion . But the 
r epub l i c an c o n c e p t at least po in t s in t h e d i rec t ion of a c o n c e p t of 
law tha t accords equa l weigh t to b o t h t h e integri ty of t h e individual 
a n d t h e integri ty of t h e c o m m u n i t y in which pe r sons as b o t h indi
viduals a n d m e m b e r s can first acco rd o n e a n o t h e r rec iproca l recog
n i t ion . I t ties t he legit imacy of t he laws to t he d e m o c r a t i c p r o c e d u r e 
by which they a re g e n e r a t e d a n d the reby preserves a n i n t e r n a l con
nec t i on be tween t h e cit izens ' prac t ice of self-legislation a n d t h e 
impe r sona l sway of t h e law: 

For republicans, rights ultimately are nothing but determinations of prevail
ing political will, while for liberals, some rights are always grounded in a 
"higher law" of transpolitical reason or revelation. . . . In a republican view, 
a community's objective, common good substantially consists in the success 
of its political endeavor to define, establish, effectuate, and sustain the set 
of rights (less tendentiously, laws) best suited to the conditions and mores of 
that community. Whereas in a contrasting liberal view, the higher-law rights 
provide the transactional structures and the curbs on power required so that 
pluralistic pursuit of diverse and conflicting interests may proceed as satis
factorily as possible. 5 

T h e r igh t to vote , i n t e r p r e t e d as a positive r ight , b e c o m e s the 
p a r a d i g m of r ights as such, n o t only because it is consti tut ive for 
polit ical se l f -determinat ion, b u t because it shows h o w inc lus ion in a 
c o m m u n i t y of equals is c o n n e c t e d with t h e individual r igh t to m a k e 
a u t o n o m o u s con t r ibu t ions a n d take p e r s o n a l pos i t ions o n issues: 

[T]he claim is that we all take an interest in each others' enfranchisement 
because (i) our choice lies between hanging together and hanging sepa
rately; (ii) hanging together depends on reciprocal assurances to all of 
having one's vital interests heeded by others; and (iii) in the deeply plural-
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ized c o n d i t i o n s of c o n t e m p o r a r y A m e r i c a n society, such assurances a r e n o t 
a t t a inab le t h r o u g h vir tual r e p r e s e n t a t i o n , b u t on ly by m a i n t a i n i n g a t least 
t h e s e m b l a n c e of a poli t ics in w h i c h e v e r y o n e is c o n c e d e d a vo ice . 6 

This s t ruc tu re , r e a d off f rom t h e poli t ical r ights of par t i c ipa t ion a n d 
c o m m u n i c a t i o n , is e x t e n d e d to all r ights via t h e legislative process 
cons t i tu ted by poli t ical r ights . Even t h e au thor i za t ion g u a r a n t e e d by 
private law to p u r s u e private, freely c h o s e n goals s imul taneously 
imposes an obl iga t ion to r e spec t t h e limits of strategic ac t ion which 
a re a g r e e d to b e in t h e equa l in te res t of all. 

(c) T h e dif ferent ways of concep tua l i z ing t h e ro le of citizen a n d 
the law express a d e e p e r d i s a g r e e m e n t a b o u t t h e n a t u r e of t h e 
poli t ical process . O n t h e l iberal view, polit ics is essentially a s t ruggle 
for pos i t ions t ha t g r a n t access to adminis t ra t ive power. T h e polit ical 
process of op in ion - a n d will-formation in t h e publ ic s p h e r e a n d in 
p a r l i a m e n t is s h a p e d by t h e c o m p e t i t i o n of strategically ac t ing col
lectives t ry ing to m a i n t a i n o r acqu i re posi t ions of power. Success is 
m e a s u r e d by t h e cit izens ' approva l of p e r s o n s a n d p r o g r a m s , as 
quant i f ied by votes. In the i r choices at t h e polls , voters express the i r 
p re fe rences . T h e i r votes have t h e same s t ruc tu re as t h e choices of 
par t i c ipan ts in a marke t , in t ha t the i r decis ions l icense access to 
pos i t ions of power t h a t poli t ical par t ies fight over with a success-
o r i e n t e d a t t i tude similar to t ha t of players in t he marke t . T h e i n p u t 
of votes a n d t h e o u t p u t of power c o n f o r m to t he same p a t t e r n of 
strategic ac t ion . 

Acco rd ing to t h e r epub l i can view, t h e polit ical op in ion - a n d will 
f o rma t ion in t h e pub l ic s p h e r e a n d in p a r l i a m e n t does n o t obey the 
s t ruc tures of m a r k e t processes b u t r a t h e r t h e obs t ina te s t ruc tures of 
a publ ic c o m m u n i c a t i o n o r i e n t e d to m u t u a l u n d e r s t a n d i n g . For 
politics as t h e ci t izens ' p rac t ice of se l f -determinat ion, t h e p a r a d i g m 
is n o t t h e m a r k e t b u t d ia logue . F r o m this perspect ive t h e r e is a 
s t ruc tura l dif ference be tween communica t ive power, wh ich p r o c e e d s 
f rom poli t ical c o m m u n i c a t i o n in t he f o r m of discursively g e n e r a t e d 
majori ty decis ions, a n d t h e adminis t ra t ive power possessed by t h e 
g o v e r n m e n t a l appa ra tus . Even t h e par t ies tha t s t ruggle over access 
to pos i t ions of g o v e r n m e n t a l power m u s t b e n d themselves to t he 
del iberat ive style a n d t h e s t u b b o r n cha rac te r of polit ical discourse: 
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De l ibe r a t i on . . . refers to a ce r t a in a t t i t ude toward social c o o p e r a t i o n , 
namely, t h a t of o p e n n e s s to p e r s u a s i o n by r e a s o n s r e f e r r i ng to t h e c la ims of 
o t h e r s as well as o n e ' s own. T h e del ibera t ive m e d i u m is a g o o d faith ex
c h a n g e of v iews—inc lud ing pa r t i c ipan t s ' r e p o r t s of t he i r own u n d e r 
s t a n d i n g of t he i r respect ive vital i n t e r e s t s — . . . in w h i c h a vote , if any vote 
is t aken , r e p r e s e n t s a p o o l i n g of j u d g m e n t s . 7 

H e n c e t h e conflict of o p i n i o n s c o n d u c t e d in t h e poli t ical a r e n a has 
legi t imat ing force n o t j u s t in t h e sense of an au thor i za t ion to occupy 
pos i t ions of power ; o n t he contrary , t h e o n g o i n g poli t ical d iscourse 
also has b i n d i n g force for t h e way in which polit ical au thor i ty is 
exercised. Adminis t ra t ive power can only b e exerc ised o n the basis 
of policies a n d wi thin t h e limits laid down by laws g e n e r a t e d by the 
d e m o c r a t i c process . 

II 

So m u c h for t h e c o m p a r i s o n be tween t h e two m o d e l s of d e m o c r a c y 
tha t cu r ren t ly d o m i n a t e t h e discussion be tween t h e so-called com
m u n i t a r i a n s a n d liberals, above all in t h e US. T h e r epub l i can m o d e l 
has advantages a n d disadvantages. In my view it has t h e advan tage 
tha t it p rese rves t h e radical democra t i c m e a n i n g of a society tha t 
organizes itself t h r o u g h t h e communica t ive ly u n i t e d citizens a n d 
does n o t t race collective goals back to "deals" m a d e be tween com
p e t i n g private interes ts . Its d isadvantage , as I see it, is t ha t it is t oo 
idealistic in tha t it makes t he democra t i c process d e p e n d e n t o n t he 
vir tues of cit izens devo ted to t he pub l ic weal. For polit ics is n o t 
c o n c e r n e d in t h e first p lace with ques t ions of e thical self-under
s tand ing . T h e mis take of t he r epub l i can view consists in an e thical 
f o r e s h o r t e n i n g of polit ical d iscourse . 

To b e sure , e thical d iscourses a i m e d a t achieving a collective self-
u n d e r s t a n d i n g — d i s c o u r s e s in which par t i c ipan ts a t t e m p t to clarify 
h o w they u n d e r s t a n d themselves as m e m b e r s of a pa r t i cu la r na t ion , 
as m e m b e r s of a c o m m u n i t y o r a state, as i nhab i t an t s of a r eg ion , 
etc. , which t rad i t ions they wish to cultivate, h o w they shou ld t rea t 
each other , minor i t ies , a n d marg ina l g roups , in wha t sor t of society 
they wan t to l ive—const i tute a n i m p o r t a n t p a r t of polit ics. Bu t u n d e r 
cond i t ions of cu l tura l a n d social p lura l i sm, b e h i n d politically rele-
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vant goals t h e r e often lie in teres ts a n d value-or ienta t ions t ha t a re by 
n o m e a n s consti tut ive of t h e ident i ty of t h e poli t ical c o m m u n i t y as 
a whole , t ha t is, for t h e totality of an intersubjectively sha r ed f o r m 
of life. T h e s e in teres ts a n d value-or ienta t ions , which conflict with 
o n e a n o t h e r wi th in t h e same polity w i thou t any p ro spec t of consen
sual reso lu t ion , n e e d to b e c o u n t e r b a l a n c e d in a way t ha t c a n n o t b e 
effected by e thical d iscourse , even t h o u g h the results of this nond i s -
cursive c o u n t e r b a l a n c i n g a re subject to t he proviso tha t they m u s t 
n o t violate t h e basic values of a cu l tu re . T h e ba l anc ing of in teres ts 
takes t h e f o r m of r e a c h i n g a c o m p r o m i s e be tween par t ies w h o rely 
o n the i r power a n d ability to sanct ion . Nego t ia t ions of this sor t 
cer ta inly p r e s u p p o s e a read iness to c o o p e r a t e , t ha t is, a will ingness 
to ab ide by t h e ru les a n d to arr ive at results tha t a re accep tab le to 
all par t ies , t h o u g h for dif ferent reasons . Bu t compromise - fo rma t ion 
is n o t c o n d u c t e d in t h e f o r m of a ra t iona l d iscourse t ha t neut ra l izes 
power a n d exc ludes strategic ac t ion . However, t h e fairness of com
promises is m e a s u r e d by p resuppos i t ions a n d p r o c e d u r e s which for 
the i r p a r t a re in n e e d of ra t iona l , i n d e e d no rma t ive , just i f icat ion 
f rom t h e s t a n d p o i n t of jus t ice . I n cont ras t with e thical ques t ions , 
ques t ions of jus t ice a re n o t by the i r very n a t u r e t ied to a par t i cu la r 
collectivity. Politically e n a c t e d law, if it is to b e legi t imate , m u s t b e at 
least in h a r m o n y with m o r a l p r inc ip les t ha t claim a g e n e r a l validity 
tha t ex t ends b e y o n d t h e limits of any c o n c r e t e legal communi ty . 

T h e c o n c e p t of del iberat ive polit ics acqui res empi r ica l re levance 
only w h e n we take in to a c c o u n t t h e multiplicity of fo rms of c o m m u 
n ica t ion in which a c o m m o n will is p r o d u c e d , t ha t is, n o t j u s t e thical 
self-clarification b u t also t he ba l anc ing of in teres ts a n d c o m p r o m i s e , 
t h e purpos ive cho ice of m e a n s , m o r a l just if icat ion, a n d legal consis
tency-testing. In this process t h e two types of polit ics which Michel-
m a n dis t inguishes in an ideal-typical fashion can in te rweave a n d 
c o m p l e m e n t o n e a n o t h e r in a ra t iona l m a n n e r . "Dialogical" a n d 
" ins t rumen ta l " politics can interpenetrate in t h e m e d i u m of del ibera
t ion if t h e c o r r e s p o n d i n g fo rms of c o m m u n i c a t i o n a re sufficiently 
ins t i tu t ional ized. Every th ing d e p e n d s o n the cond i t ions of com
m u n i c a t i o n a n d the p r o c e d u r e s tha t l e n d t h e ins t i tu t ional ized 
op in ion - a n d will-formation the i r leg i t imat ing force. T h e th i rd 
m o d e l of democracy, which I wou ld like to p r o p o s e , rel ies precisely 
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o n those cond i t ions of c o m m u n i c a t i o n u n d e r which t h e polit ical 
process can b e p r e s u m e d to p r o d u c e ra t iona l results because it 
ope ra t e s deliberatively at all levels. 

Mak ing t h e p rocedura l i s t c o n c e p t i o n of del iberat ive politics the 
c o r n e r s t o n e of t he t h e o r y of democracy results in differences b o t h 
f rom t h e r epub l i can c o n c e p t i o n of t h e state as a n e thical c o m m u n i t y 
a n d f rom t h e l iberal c o n c e p t i o n of t h e state as t h e g u a r d i a n of a 
m a r k e t society. In c o m p a r i n g the t h r e e mode l s , I take my o r i en t a t i on 
f rom tha t d i m e n s i o n of polit ics which has b e e n o u r p r i m a r y con
ce rn , namely, t he democra t i c op in ion - a n d will-formation t ha t issue 
in p o p u l a r e lect ions a n d p a r l i a m e n t a r y decrees . 

Acco rd ing to t he l iberal view, t he d e m o c r a t i c p rocess takes place 
exclusively in t h e f o r m of c o m p r o m i s e s be tween c o m p e t i n g inter
ests. Fairness is s u p p o s e d to b e g u a r a n t e e d by ru les of c o m p r o m i s e -
fo rma t ion tha t r egu la te t h e g e n e r a l a n d equa l r igh t to vote , t he 
representa t ive compos i t i on of p a r l i a m e n t a r y bod ies , the i r o r d e r of 
business , a n d so o n . Such ru les a re ul t imately just i f ied in t e r m s of 
l iberal basic r ights . Accord ing to t h e r e p u b l i c a n view, by contras t , 
democra t i c will-formation is s u p p o s e d to take t he f o r m of an ethical 
d iscourse of se l f -unders tanding; h e r e de l ibe ra t ion can rely for i t s 
c o n t e n t o n a cultural ly es tabl ished b a c k g r o u n d consensus of t h e 
citizens, which is r e juvena ted t h r o u g h t h e ritualistic r e e n a c t m e n t o f 
a r epub l i can f o u n d i n g act. Discourse t h e o r y takes e l emen t s f rom 
b o t h sides a n d in tegra tes t h e m in to t h e c o n c e p t of an ideal p roce 
d u r e for de l ibe ra t ion a n d decis ion mak ing . Weaving t o g e t h e r nego 
t iat ions a n d discourses of se l f -unders tanding a n d of jus t ice , this 
democra t i c p r o c e d u r e g r o u n d s t h e p r e s u m p t i o n tha t u n d e r such 
cond i t ions r ea sonab le o r fair results a re ob ta ined . Acco rd ing to this 
p rocedura l i s t view, pract ical r ea son withdraws f rom universal h u m a n 
r ights o r f rom t h e c o n c r e t e e thical life of a specific c o m m u n i t y in to 
t h e ru les of d iscourse a n d fo rms of a r g u m e n t a t i o n tha t der ive the i r 
no rma t ive c o n t e n t f rom t h e validity-basis of ac t ion o r i e n t e d to reach
ing u n d e r s t a n d i n g , a n d ul t imately f rom t h e s t ruc tu re of l inguistic 
c o m m u n i c a t i o n . 8 

T h e s e descr ip t ions of t h e s t ruc tures of d e m o c r a t i c process set t h e 
stage for different no rma t ive conceptua l iza t ions of state a n d society. 
T h e sole p re suppos i t i on is a publ ic admin i s t r a t ion of t h e k ind tha t 
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e m e r g e d in t h e early m o d e r n p e r i o d t o g e t h e r with t he E u r o p e a n 
state system a n d in func t iona l i n t e r c o n n e c t i o n with a capitalist eco
n o m i c system. Acco rd ing to t h e r epub l i can view, t h e ci t izens ' politi
cal op in ion - a n d will-formation fo rms t h e m e d i u m t h r o u g h which 
society const i tu tes itself as a poli t ical whole . Society is c e n t e r e d in 
t h e state; for in t he cit izens ' prac t ice of poli t ical se l f -determinat ion 
t he polity b e c o m e s consc ious of itself as a totality a n d acts o n itself 
via t h e collective will of t he citizens. Democracy is synonymous with 
t he polit ical self-organization of society. Th is leads to a po lemica l 
u n d e r s t a n d i n g of politics as d i r ec ted against t h e state appa ra tus . In 
H a n n a h A r e n d t ' s poli t ical writ ings o n e can see t h e t h r u s t of r e p u b 
lican a r g u m e n t s : in oppos i t ion to t he civic privatism of a depol i t i -
cized p o p u l a t i o n a n d in oppos i t ion to t h e acquis i t ion of leg i t imat ion 
t h r o u g h e n t r e n c h e d par t ies , t h e polit ical publ ic s p h e r e shou ld b e 
revitalized to t h e p o i n t w h e r e a r e g e n e r a t e d ci t izenry can , in t h e 
fo rms of a decen t ra l i zed self-governance, (once again) a p p r o p r i a t e 
t h e g o v e r n m e n t a l au thor i ty t ha t has b e e n u s u r p e d by a self-regulat
ing bureaucracy. 

Acco rd ing to t he l iberal view, this separa t ion of t h e state appa ra tu s 
f rom society c a n n o t b e e l imina ted b u t only b r i d g e d by t h e d e m o 
cratic process . However, t h e weak no rma t ive c o n n o t a t i o n s of a 
r egu l a t ed ba l anc ing of power a n d in teres ts s tands in n e e d of consti
tu t iona l c h a n n e l i n g . T h e d e m o c r a t i c will-formation of self-interested 
citizens, c o n s t r u e d in min imal i s t t e rms , const i tu tes j u s t o n e e l e m e n t 
wi thin a cons t i tu t ion tha t discipl ines g o v e r n m e n t a l au thor i ty 
t h r o u g h no rma t ive cons t ra in ts (suchuas basic r ights , separa t ion of 
powers , a n d legal r egu la t ion of t h e admin i s t ra t ion) a n d forces it, 
t h r o u g h c o m p e t i t i o n be tween poli t ical par t ies , o n t h e o n e h a n d , a n d 
be tween g o v e r n m e n t a n d oppos i t ion , o n t h e other , to take a d e q u a t e 
a c c o u n t of c o m p e t i n g in teres ts a n d value o r i en ta t ions . This state-
c e n t e r e d u n d e r s t a n d i n g of polit ics does n o t have to rely o n t h e 
unreal is t ic a s sumpt ion of a ci t izenry capab le of ac t ing collectively. Its 
focus is n o t so m u c h the i n p u t of a ra t iona l pol i t ical will-formation 
b u t t h e o u t p u t of successful adminis t ra t ive accompl i shmen t s . T h e 
t h r u s t of l iberal a r g u m e n t s is d i r ec ted against t he disrupt ive po ten 
tial of an adminis t ra t ive power tha t in te r feres with t h e i n d e p e n d e n t 
social in te rac t ions of private pe r sons . T h e l iberal m o d e l h inges n o t 
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o n t h e d e m o c r a t i c se l f -determinat ion of de l ibe ra t ing citizens b u t on 
t h e legal ins t i tu t ional izat ion of an e c o n o m i c society t ha t is supposed 
to g u a r a n t e e an essentially nonpol i t i ca l c o m m o n g o o d t h r o u g h the 
satisfaction of t h e private aspi ra t ions of p roduc t ive citizens. 

Discourse t h e o r y invests t he democra t i c process with normat ive 
c o n n o t a t i o n s s t ronge r t h a n those of t he l iberal m o d e l b u t weaker 
t h a n those of t h e r epub l i can m o d e l . O n c e again , it takes e l emen t s 
f rom b o t h sides a n d fits t h e m t o g e t h e r in a new way. In a g r e e m e n t 
with r epub l i can i sm, it gives c e n t e r stage to t he process of polit ical 
op in ion - a n d will-formation, b u t w i thou t u n d e r s t a n d i n g t h e consti
tu t ion as s o m e t h i n g secondary ; o n t h e contrary , it conceives t he 
basic pr inc ip les of t h e cons t i tu t iona l state as a cons is tent answer to 
t h e ques t ion of h o w t h e d e m a n d i n g communica t ive p resuppos i t ions 
of a d e m o c r a t i c op in ion - a n d will-formation can b e ins t i tu t ional ized. 
Discourse t h e o r y does n o t m a k e t h e success of del iberat ive polit ics 
d e p e n d o n a collectively ac t ing ci t izenry b u t o n t h e inst i tut ionaliza
t ion of c o r r e s p o n d i n g p r o c e d u r e s . It n o l onge r ope ra t e s with t h e 
c o n c e p t of a social whole c e n t e r e d in t he state a n d conce ived as a 
goa l -or ien ted subject writ large. But n e i t h e r d o e s it localize t h e 
whole in a system of cons t i tu t iona l n o r m s mechanica l ly r egu la t ing 
t he in terp lay of powers a n d interes ts in a c c o r d a n c e with t he m a r k e t 
m o d e l . Discourse t h e o r y a l toge the r je t t i sons t h e a s sumpt ions of t h e 
ph i lo sophy of consciousness , which invite us e i t he r to ascribe t h e 
ci t izens ' prac t ice of se l f -determinat ion to o n e e n c o m p a s s i n g mac ro -
subject o r to apply t h e a n o n y m o u s r u l e of law to c o m p e t i n g individu
als. T h e f o r m e r a p p r o a c h r ep re sen t s t h e ci t izenry as a collective 
ac tor which reflects t h e who le a n d acts for its sake; o n t h e latter, 
individual ac tors func t ion as d e p e n d e n t variables in systemic p roc 
esses t ha t un fo ld bl indly because n o consciously e x e c u t e d collective 
decis ions a re possible over a n d above individual acts of cho ice (ex
cep t in a pure ly m e t a p h o r i c a l sense) . 

Discourse t h e o r y works ins tead with t h e higher-level intersubjectivity 
of c o m m u n i c a t i o n processes tha t un fo ld in t h e ins t i tu t ional ized de
l ibera t ions in p a r l i a m e n t a r y bod ies , o n t he o n e h a n d , a n d in t he 
in formal ne tworks of t h e publ ic sphe re , o n t h e other . Bo th wi th in 
a n d outs ide p a r l i a m e n t a r y bod ies g e a r e d to decis ion m a k i n g , these 
subjeetless m o d e s of c o m m u n i c a t i o n f o r m a renas in which a m o r e 
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or less ra t iona l op in ion - a n d will-formation c o n c e r n i n g issues a n d 
p r o b l e m s affecting society as a who le can take p lace . In fo rma l opin
ion- format ion resul t in ins t i tu t ional ized e lec t ion decis ions a n d legis
lative dec rees t h r o u g h which communica t ive ly g e n e r a t e d power is 
t r ans fo rmed in to administrat ively uti l izable power. As o n the l iberal 
m o d e l , t h e b o u n d a r y be tween state a n d society is respec ted ; b u t h e r e 
civil society, wh ich provides t h e social u n d e r p i n n i n g of a u t o n o m o u s 
publ ics , is as dis t inct f rom the e c o n o m i c system as it is f rom t h e 
publ ic admin i s t ra t ion . This u n d e r s t a n d i n g of democracy leads to t h e 
no rma t ive d e m a n d for a n e w ba l ance be tween t h e t h r e e resources 
of money, adminis t ra t ive power, a n d solidarity f rom which m o d e r n 
societies m e e t the i r n e e d for in t eg ra t ion a n d regu la t ion . T h e nor 
mative impl ica t ions a re obvious: t h e integrat ive force of solidarity, 
which can n o l o n g e r b e d rawn solely f rom sources of communica t ive 
act ion, shou ld deve lop t h r o u g h widely e x p a n d e d a u t o n o m o u s p u b 
lic sphe re s as well as t h r o u g h legally ins t i tu t ional ized p r o c e d u r e s of 
d e m o c r a t i c de l ibe ra t ion a n d decis ion m a k i n g a n d gain sufficient 
s t r eng th to h o l d its own against t h e o t h e r two social fo rces—money 
a n d adminis t ra t ive power. 

Ill 

This view has impl ica t ions for h o w o n e shou ld u n d e r s t a n d legit ima
t ion a n d p o p u l a r sovereignty. O n the l iberal view, d e m o c r a t i c will-
fo rma t ion has t he exclusive func t ion of legitimating t h e exercise of 
poli t ical power. T h e o u t c o m e s of e lect ions l icense t h e a s sumpt ion of 
g o v e r n m e n t a l power, t h o u g h t h e g o v e r n m e n t m u s t justify t h e use of 
power to t h e publ ic a n d pa r l i amen t . O n t h e r epub l i c an view, d e m o 
cratic will-formation has t he significantly s t ronge r func t ion of consti
tuting society as a poli t ical c o m m u n i t y a n d k e e p i n g t h e m e m o r y of 
this f o u n d i n g act alive with each new elect ion. T h e g o v e r n m e n t is 
n o t only e m p o w e r e d by the e lec tora te ' s cho ice be tween t eams of 
leaders to exercise a largely o p e n m a n d a t e , b u t is also b o u n d in a 
p r o g r a m m a t i c fashion to ca r ry o u t cer ta in policies. M o r e a commit 
tee t h a n an o r g a n of t h e state, it is p a r t of a self-governing poli t ical 
c o m m u n i t y r a t h e r t h a n t h e h e a d of a separa te g o v e r n m e n t a l appa
ra tus . Discourse theory, by contras t , b r ings a t h i rd idea in to play: t h e 
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p r o c e d u r e s a n d communica t ive p resuppos i t ions of democra t i c op in
ion- a n d will-formation func t ion as t h e m o s t i m p o r t a n t sluices for 
t h e discursive ra t ional iza t ion of t he decis ions of a g o v e r n m e n t a n d 
a n admin i s t r a t ion b o u n d by law a n d s ta tute . O n this view, rationali
zation signifies m o r e t h a n m e r e leg i t imat ion b u t less t h a n t h e consti
tu t ion of polit ical power. T h e power available to t he admin i s t r a t ion 
changes its g e n e r a l cha rac te r o n c e it is b o u n d to a process of d e m o 
cratic op in ion- a n d will-formation t ha t does n o t mere ly re t rospec
tively m o n i t o r t he exercise of polit ical power b u t also p r o g r a m s it in 
a cer ta in way. No twi ths t and ing this discursive ra t ional iza t ion, only 
t h e polit ical system itself can "act." It is a subsystem specialized for 
collectively b i n d i n g decisions, whe reas t h e communica t ive s t ruc tures 
of t h e publ ic s p h e r e compr i se a far-flung ne twork of sensors t ha t 
r e s p o n d to t h e p ressu re of society-wide p r o b l e m s a n d s t imulate 
inf luent ial op in ions . T h e pub l ic o p i n i o n which is w o r k e d u p via 
democra t i c p r o c e d u r e s in to communica t ive power c a n n o t itself 
" ru le" b u t can only c h a n n e l t h e use of adminis t ra t ive power in 
specific d i rec t ions . 

T h e c o n c e p t of popular sovereignty s tems f rom t h e r epub l i c an ap
p rop r i a t i on a n d revaluat ion of t h e early m o d e r n n o t i o n of sover
eignty originally associated with absolutis t r eg imes . T h e state, which 
monopo l i ze s t he m e a n s of legi t imate v iolence , is viewed as a concen
t ra t ion of power which can ove rwhe lm all o t h e r t e m p o r a l powers . 
Rousseau t r ansposed this idea, which goes back to Bodin , to t he will 
of t h e u n i t e d p e o p l e , fused it with t h e classical idea of t h e self-rule 
of free a n d equa l citizens, a n d sub l imated it i n to t h e m o d e r n con
cep t of au tonomy. Despi te this no rma t ive subl imat ion , t h e c o n c e p t 
of sovereignty r e m a i n e d b o u n d to t h e n o t i o n of an e m b o d i m e n t in 
t he (at first actually physically assembled) p e o p l e . Acco rd ing to t he 
r epub l i can view, t he at least potent ia l ly assembled p e o p l e a re t h e 
bea re r s of a sovereignty tha t c a n n o t in p r inc ip le b e de lega ted : in 
the i r capacity as sovereign, t h e p e o p l e c a n n o t let themselves b e 
r e p r e s e n t e d by o the r s . Cons t i tu t iona l power is f o u n d e d o n t h e citi
zens ' prac t ice of se l f -determinat ion, n o t o n tha t of the i r r ep r e 
sentatives. Against this, l iberal ism offers t h e m o r e realistic view that , 
in t h e cons t i tu t iona l state, t he au thor i ty e m a n a t i n g f rom the p e o p l e 
is exerc ised only "by m e a n s of e lec t ions a n d vot ing a n d by specific 
legislative, executive, a n d jud ic ia l o r g a n s . " 9 
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T h e s e two views exhaus t t h e al ternat ives only o n t h e d u b i o u s 
a s sumpt ion t ha t state a n d society m u s t b e conce ived in t e r m s of a 
who le a n d its par ts , w h e r e t he who le is cons t i tu ted e i the r by a 
sovereign ci t izenry o r by a cons t i tu t ion . By con t ras t to t h e discourse 
t h e o r y of d e m o c r a c y c o r r e s p o n d s t h e image of a decentered society, 
t h o u g h with t h e poli t ical pub l ic s p h e r e it sets a p a r t an a r e n a for t he 
de tec t ion , ident i f icat ion, a n d i n t e rp r e t a t i on of p r o b l e m s affecting 
society as a who le . If we a b a n d o n t h e c o n c e p t u a l f ramework of t h e 
ph i lo sophy of t h e subject, sovereignty n e e d n e i t h e r b e c o n c e n t r a t e d 
in t h e p e o p l e in a concret is t ic m a n n e r n o r b a n i s h e d in to t h e anony
m o u s agenc ies es tabl ished by t h e cons t i tu t ion . T h e "se l f of t h e 
self-organizing legal c o m m u n i t y d i sappears in t he subjectless fo rms 
of c o m m u n i c a t i o n t ha t r egu la te t h e flow of discursive op in ion- a n d 
will-formation whose fallible results enjoy the p r e s u m p t i o n of ra t ion
ality. Th is is n o t to r e p u d i a t e t h e in tu i t ion associated with t h e idea 
of p o p u l a r sovereignty b u t r a t h e r to i n t e r p r e t it in intersubject ive 
t e rms . P o p u l a r sovereignty, even t h o u g h it has b e c o m e a n o n y m o u s , 
re t rea ts in to d e m o c r a t i c p r o c e d u r e s a n d t h e legal i m p l e m e n t a t i o n 
of the i r d e m a n d i n g communica t ive p resuppos i t ions only to b e able 
to m a k e itself felt as communica t ive ly g e n e r a t e d power. Strictly 
speaking, this communica t ive power spr ings f rom the in te rac t ions 
be tween legally ins t i tu t ional ized will-formation a n d cultural ly mobi 
lized publ ics . T h e la t ter for the i r p a r t f ind a basis in t he associations 
of a civil society dist inct f rom t h e state a n d t h e e c o n o m y alike. 

T h e no rma t ive se l f -unders tanding of del iberat ive politics does in
d e e d call for a discursive m o d e of socialization for t he legal commu
nity; b u t this m o d e does n o t e x t e n d to t he whole of t h e society in 
which t h e const i tut ional ly es tabl ished poli t ical system is embedded. 
Even o n its own p rocedura l i s t se l f -unders tanding, del iberat ive poli
tics r e m a i n s a c o m p o n e n t of a c o m p l e x society, wh ich as a whole 
resists t he no rma t ive a p p r o a c h of legal theory. In this r ega rd , t h e 
d iscourse- theore t ic r e a d i n g of d e m o c r a c y c o n n e c t s with an objecti
fying sociological a p p r o a c h tha t r ega rds t h e polit ical system n e i t h e r 
as t h e p e a k n o r t h e center , n o r even as t h e s t ruc tu r ing m o d e l of 
society, b u t as j u s t one ac t ion system a m o n g o the r s . Because it p ro 
vides a k ind of surety for t h e solu t ion of t h e social p r o b l e m s tha t 
t h r e a t e n in tegra t ion , polit ics m u s t i n d e e d b e able to c o m m u n i c a t e , 
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via t h e m e d i u m of law, with all of t he o t h e r legit imately o r d e r e d 
sphe re s of act ion, however these may b e s t r uc tu r ed a n d s teered . Bu t 
t h e polit ical system r e m a i n s d e p e n d e n t o n o t h e r funct ional m e c h a 
nisms, such as the r e v e n u e - p r o d u c t i o n of t he e c o n o m i c system, in 
m o r e t h a n j u s t a trivial sense; o n t h e contrary , del iberat ive polit ics, 
w h e t h e r real ized in the fo rmal p r o c e d u r e s of ins t i tu t ional ized op in
ion- a n d will-formation o r only in t h e in fo rmal ne tworks of t h e 
polit ical pub l ic sphe re , s tands in an i n t e r n a l re la t ion to t h e con tex ts 
of a ra t iona l ized lifeworld t ha t m e e t s it halfway. Deliberatively 
filtered poli t ical c o m m u n i c a t i o n s a re especially d e p e n d e n t o n t h e 
resources of t h e l i feworld—on a free a n d o p e n poli t ical cu l tu re a n d 
an e n l i g h t e n e d polit ical socialization, a n d above all o n t h e initiatives 
of op in ion - shap ing associat ions. T h e s e resources e m e r g e a n d r egen
e ra te themselves spon taneous ly for t he m o s t p a r t — a t any ra te , they 
can only with difficulty b e subjected to poli t ical con t ro l . 
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In a c a d e m i a we often m e n t i o n law a n d polit ics in t h e same b r e a t h , 
yet at t h e same t ime we a re a c c u s t o m e d to cons ide r law, t h e r u l e of 
law, a n d d e m o c r a c y as subjects of different disciplines: j u r i sp ru 
d e n c e deals with law, poli t ical sc ience with democracy, ancTeach 
deals with t h e cons t i tu t iona l state in its own way—jur i sprudence in 
no rma t ive t e rms , poli t ical science f rom an empir ica l s t a n d p o i n t The 
scholarly division of laBor c o n t i n u e s to o p e r a t e even w h e n legal 
scholars a t t e n d to law a n d t h e ru l e of law, o n t h e o n e h a n d , a n d 
will-formation in t h e cons t i tu t iona l state, o n t h e o the r ; o r w h e n 
social scientists, in t h e ro le of sociologists of law, e x a m i n e law a n d 
t h e cons t i tu t iona l state and , in t he ro le of polit ical scientists, exam
ine t h e d e m o c r a t i c process . T h e cons t i tu t iona l state a n d d e m o c r a c y 
a p p e a r to us as e n separa te objects. T h e r e a re g o o d reasons for 
this. Because poli t ical r u l e is always exerc ised in t h e f o r m of law, legal 
systems exist w h e r e poli t ical force has n o t yet b e e n domes t i ca t ed by 
the cons t i tu t iona l state. A n d cons t i tu t iona l states exist w h e r e t h e 
power to gove rn has n o t yet b e e n democra t i zed . In shor t , t h e r e a re 
legally o r d e r e d g o v e r n m e n t s w i thou t cons t i tu t iona l ins t i tu t ions , 
a n d t h e r e a re cons t i tu t iona l states w i thou t d e m o c r a t i c const i tu-
t ions. Of course , these empir ica l g r o u n d s for a division of l abor in 
t h e academic t r e a t m e n t of t h e two subjects by n o m e a n s imply that , 

cons t i tu t iona l state cou ld exist 
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In this p a p e r I wan t to t rea t several aspects of this i n t e r n a l re la t ion 
be tween t h e r u l e of law a n d democracy. Th is re la t ion results f rom 
t h e c o n c e p t of m o d e r n law itself (sect ion 1) as well as f rom t h e fact 
t ha t positive law can n o l o n g e r d raw its legit imacy f rom a h i g h e r law 
(sect ion 2 ) . M o d e r n law is leg i t imated by t h e a u t o n o m y g u a r a n t e e d 
equally to each citizen, a n d in such a way tha t pr ivate a n d publ ic 
a u t o n o m y reciprocal ly p r e s u p p o s e each o t h e r (sect ion 3 ) . Th is con
cep tua l i n t e r r e l a t ion also m a k e s itself felt in t h e dialectic of legal a n d 
factual equality. I t was this dialectic t ha t first el ici ted t he social-
welfare p a r a d i g m of law as a r e sponse to t h e l iberal u n d e r s t a n d i n g 
of law, a n d today this same dialectic necessi tates a p rocedura l i s t 
se l f -unders tanding of cons t i tu t iona l d e m o c r a c y (sect ion 4 ) . In clos
ing I will e luc ida te this p rocedura l i s t legal p a r a d i g m with t h e exam
ple of t h e feminist polit ics of equali ty (sect ion 5 ) . 

1 Formal Properties o f Modern Law 

Since Locke , Rousseau, a n d Kant , a ce r ta in c o n c e p t of law has g radu
ally prevai led n o t only in ph i losophica l t h o u g h t b u t in t he const i tu
t ional reality of Wes te rn societies. Th is c o n c e p t is s u p p o s e d to 
a c c o u n t s imul taneously for b o t h t h e positivity a n d t h e f reedom-guar
a n t e e i n g cha rac te r of coerc ib le law. T h e positivity of law—the fact 
t ha t n o r m s b a c k e d by t h e t h r ea t of state sanc t ion s tem f rom t h e 
c h a n g e a b l e decis ions of a poli t ical lawgiver—-is b o u n d u p with t h e 
d e m a n d for legi t imat ion . Acco rd ing to this d e m a n d , positively en
ac ted law shou ld g u a r a n t e e t h e a u t o n o m y of all legal pe r sons 
equally; a n d t h e d e m o c r a t i c p r o c e d u r e of legis lat ion shou ld in t u r n 
satisfy this d e m a n d . In this way, a n i n t e r n a l re la t ion is es tabl ished 
be tween t h e coercibili ty a n d changeabi l i ty of positive law o n t h e o n e 
h a n d , a n d a m o d e of l awmaking tha t e n g e n d e r s legit imacy o n t h e 
other . H e n c e f rom a no rma t ive perspect ive t h e r e is a c o n c e p t u a l o r 
i n t e r n a l r e l a t i o n — a n d n o t simply a historically, acc identa l relation—-
be tween law a n d democracy, be tween legal t h e o r y a n d d e m o c r a t i c 
theory. 

At first g lance , t h e e s t ab l i shment of this i n t e r n a l re la t ion has t h e 
look of a ph i losoph ica l trick. Yet, as a m a t t e r of fact, t h e re la t ion is 
deeply r o o t e d in t h e p resuppos i t ions of o u r everyday prac t ice of law. 
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For in t h e m o d e of validity t ha t a t taches to law, t h e facticity of t h e 
state 's legal e n f o r c e m e n t is i n t e r m e s h e d with t h e legi t imat ing force 
of a legislative p r o c e d u r e t h a t claims to b e ra t iona l in tha t it gua ran
tees f r eedom. Th i s is shown in t h e pecu l ia r ambiva lence with which 
t h e law p re sen t s itself to its addressees a n d expec ts the i r o b e d i e n c e : 
t ha t is, it leaves its addressees free to a p p r o a c h t h e law in e i the r of 
two ways. T h e y can e i the r cons ide r n o r m s mere ly as factual con
straints o n the i r f r e e d o m a n d take a strategic a p p r o a c h to t h e calcu
lable c o n s e q u e n c e s of possible rule-violations, o r they can comply 
with legal s tatutes in a pe r fo rmat ive a t t i tude , i n d e e d comply o u t of 
respec t for results of a c o m m o n will-formation tha t claim legitimacy. i 

Kant a l ready expressed this p o i n t with his c o n c e p t of "legality," 
which h igh l igh t ed t h e c o n n e c t i o n be tween these two m o m e n t s with
o u t wh ich legal o b e d i e n c e c a n n o t b e reasonably expec ted : legal 
n o r m s m u s t b e fash ioned so tha t they can b e viewed s imul taneously 
in two ways^ as coerciveItnd as laws of f r eedom. T h e s e two aspects 
b e l o n g to o u r u n d e r s t a n d i n g of m o d e r n law: we* cons ide r t h e validity 
of a legal n o r m as equiva lent to t h e exp lana t ion t ha t t h e state can 
s imul taneously g u a r a n t e e factual e n f o r c e m e n t a n d legi t imate enact
m e n t — t h u s it can g u a r a n t e e , o n t h e o n e h a n d , t h e legality of behav
ior in t h e sense of average compl i ance , which can if necessary b e 
c o m p e l l e d by sanct ions; and , o n t h e o t h e r h a n d , t h e legit imacy of 
t h e r u l e itself, wh ich m u s t always m a k e it possible to comply with t h e 
n o r m o u t of respec t for t h e law. 

Of course , this immedia te ly raises t he ques t ion of h o w t h e legiti
macy of ru les shou ld b e g r o u n d e d w h e n t h e ru les in ques t ion can 
b e c h a n g e d at any t ime by t h e poli t ical legislator. Cons t i tu t iona l 
n o r m s too a re changeab l e ; a n d even t h e basic n o r m s tha t t h e con
st i tut ion itself has dec l a red n o n a m e n d a b l e share with all positive law 
t h e fate t ha t they carl b e ab roga ted , say, after a c h a n g e of r eg ime . As 
long as o n e was able to fall back o n a religiously o r metaphysical ly 
g r o u n d e d na tu ra l law, t h e whi r lpoo l of t empora l i ty enve lop ing posi
tive law cou ld be h e l d in check by morality. Si tuated in a h ie ra rchy 
of law, t empora l i zed positive law was s u p p o s e d to r e m a i n subordinate 
to a n e ternal ly valid m o r a l law, f rom which it was to receive its lasting 
o r ien ta t ions . Bu t even aside f rom t h e fact t ha t in pluralist ic societies 
such in t eg ra t ing worldviews a n d collectively b i n d i n g comprehens ive 
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doctrines have in any case disintegrated, modern law, simply by 
virtue of its formal properties, resists the direct control of a posttra-
ditional morality of conscience, which is, so to speak, all we have left. 

2 The Complementary Relation between Positive Law and 
Autonomous Morality 

M o d e r n legal systems are constructed on the basis of individual 
rights. Such rights have the character of releasing legal persons from 
moral obligations in a carefully circumscribed manner. By introduc
ing rights that concede to agents the latitude to act according to 
personal preferences, modern law as a whole implements the prin
ciple that whatever is not explicitly prohibited is permitted. W h e r e a s 
in morality an inherent symmetry exists between rights and duties, 
legal duties^are^ a £ M s e g u e r u ^ ^ ^ 
jordj^ro on individu^nbeTties. Th i s basic 
conceptual privileging^ is explained by the mod
ern concepts of the "legal person" and of the "legal community." T h e 
moral universe, which is unlimited in social space and historical time, 
includes all natural persons with their complex life histories; morality 
itself extends to the protection of the integrity of fully individuated 
persons (Einzelner). By contrast, the legal community, which is always 
localized in space and time, protects the integrity of its members 
precisely insofar as they acquire the artificial status of rights bearers. 
For this reason, the relation between law a n d morality is more one 
of complementarity than of subordination. 

T h e same is true if one compares their relative scope. T h e matters 
tha^^ are at once both narrowerand^broader 
in scopejthan morally relevant concerns: narrower inasmuch as legal 
regulation has access only to external, that is, coercible, behavior, 
and broader inasmuch as law, as an organizational form of politics, 
pertains not only to the regulation of interpersonal conflicts but also 
to t h e pursuit of political goals and the implementation of policies. 
H e n c e legal regulations touch not only on moral questions in the 
narrow sense, but also on pragmatic and ethical questions, and on 
forming compromises among conflicting interests. Moreover , unlike 
the clearly delimited normative validity claimed by moral norms, the 
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legitimacy c l a imed by legal n o r m s is based o n var ious sorts of reasons . 
T h e legislative prac t ice of just i f icat ion d e p e n d s o n a c o m p l e x net 
work of discourses a n d ba rga in ing , a n d n o t j u s t o n m o r a l d iscourse . 

T h e idea f rom na tu r a l law of a h i e ra rchy of laws at different levels 
of dignity is mis leading . Law is be t t e r u n d e r s t o o d as a funct ional 
c o m p l e m e n t to morality. As positively valid, legit imately enac ted , a n d 
ac t ionable , law can relieve t he moral ly j u d g i n g a n d act ing p e r s o n of 
t h e cons ide rab le cognit ive, mot ivat ional , a n d organ iza t iona l de
m a n d s of a moral i ty based ent i re ly o n individual consc ience . Law can 
c o m p e n s a t e for t h e weaknesses of a h ighly d e m a n d i n g moral i ty 
that—if we j u d g e f rom its empir ica l resul ts—provides only cogni-
tively i n d e t e r m i n a t e a n d motivat ional ly un re l i ab le results. Naturally, 
this does n o t absolve legislators a n d j u d g e s f rom t h e c o n c e r n tha t 
t h e law b e in h a r m o n y with morality. Bu t legal r egu la t ions a re too 
c o n c r e t e to b e Jegit^imated solely t h r o u g h the i r compat ibi l i ty with 
m o r a l pr inc ip les . F r o m what , t h e n , can positive law b o r r o w its legiti
macy, if n o t f rom a super io r m o r a l law? 

Like morality, law too is s u p p o s e d to p ro t ec t t h e a u t o n o m y of all 
pe r sons equally. Law too m u s t p rove its legit imacy u n d e r this aspect 
of secur ing f r eedom. Interes t ingly e n o u g h , t h o u g h , t h e positive 
cha rac te r of law forces a u t o n o m y to split u p in a pecu l ia r way, which 
has n o paral le l in mora l i ty Mora l se l f -determinat ion in Kant ' s sense 
is a uni f ied c o n c e p t insofar as it d e m a n d s of e ach p e r s o n , in propria 
persona, t ha t she obey j u s t those n o r m s tha t she herself posits accord
ing to h e r own impar t ia l j u d g m e n t , o r a cco rd ing to a j u d g m e n t 
r e a c h e d in c o m m o n with all o t h e r pe r sons . However, t h e b i n d i n g 
quality of legal n o r m s does n o t s tem solely f rom processes of op in
ion- a n d will-formation, b u t arises also f rom t h e collectively b i n d i n g 
decis ions o^auAor i t i e^ )who m a k e a n d apply law. Th i s c i rcumstance 
m a k e s it conceptua l ly necessary to dis t inguish t he ro le of a u t h o r s 
w h o m a k e ( a n d adjudicate) law f rom tha t of addressees w h o a re 
subject to es tabl ished law. T h e a u t o n o m y tha t in t h e m o r a l d o m a i n 
* s all of a p iece , so to speak, appea r s in t h e legal d o m a i n only in t h e 
dua l f o r m of private a n d publ ic au tonomy. 

However, these two m o m e n t s m u s t t h e n b e m e d i a t e d in such a way 
t ha t t h e o n e f o r m of a u t o n o m y does n o t de t rac t f rom the other . 
Each f o r m of au tonomy, t h e individual l ibert ies of t h e subject of 
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private law a n d t h e publ ic a u t o n o m y of t he citizen, makes t h e o t h e r 
f o r m possible. This rec iproca l re la t ion is expressed by the idea tha t 
legal pe r sons can b e a u t o n o m o u s only insofar as they can u n d e r 
s tand themselves, in t he exercise of the i r civic r ights , as a u t h o r s of 
j u s t those r ights which they a re s u p p o s e d to obey as addressees . 

3 The Mediation of Popular Sovereignty and Human Rights 

It is the re fo re n o t surpr is ing tha t m o d e r n na tu r a l law theor ies have 
answered t h e leg i t imat ion ques t ion by re fer r ing , o n t h e o n e h a n d , 
to t h e p r inc ip le of popular sovereignty a n d , o n t h e other , to t h e rule of 
law as g u a r a n t e e d by h u m a n r ights . T h e ^ r i n e i p l e of p o p u l a r sover
eignties expressed in r ights o f , c o m m p i c a t i o n a n d ^ g a r t i d p a t i o n ^ 
t ha t secure t h e publ ic a u t o n o m y of citizens; the^rule of l a \^ i s~ex^ 
pressed in those classical basic r ights^A^^gu^^te^LJjhe, pr ivate 
a u t o n o r n j j ^ t he law is leg i t imated as an 
i n s t r u m e n t for t h e equa l p ro t ec t i on of pr ivate a n d publ ic au tonomy. 
To b e sure , poli t ical ph i lo sophy has never really b e e n able to strike 
a ba lance be tween p o p u l a r sovereignty a n d h u m a n r ights , o r be
tween t he " f reedom of t h e anc ien t s" a n d the " f reedom of t h e m o d 
e rns . " T h e polit ical a u t o n o m y of citizens is s u p p o s e d to b e e m b o d i e d 
in t h e self-organization of a c o m m u n i t y t ha t gives itself its laws 
t h r o u g h t h e sovereign will of t h e p e o p l e . T h e private a u t o n o m y of 
citizens, o n t h e o t h e r h a n d , is s u p p o s e d to take t h e f o r m of basic 
r ights t ha t g u a r a n t e e t he a n o n y m o u s ru l e of law. O n c e t he issue is 
set u p in this way, e i the r i dea can b e u p h e l d only at t h e e x p e n s e of 
t he o ther . T h e intuitively plausible co-originality of b o t h ideas falls 
by t he wayside. 

Republicanism, which goes back to Aristotle a n d the polit ical hu
m a n i s m of t h e Renaissance , has always given t he publ ic a u t o n o m y of 
citizens pr ior i ty over t he prepol i t ica l l ibert ies of private pe r sons . 
Liberalism, which goes back to J o h n Locke , has invoked t he d a n g e r 
of tyrannical majori t ies a n d pos tu la t ed t h e pr ior i ty of h u m a n r ights . 
Acco rd ing to repub l i can i sm, h u m a n r ights owed the i r legit imacy to 
the ethical se l f -unders tanding a n d sovereign se l f -determinat ion 
achieved by a polit ical communi ty ; in l iberal ism, such r ights were 
supposed to provide , f rom the very start, legi t imate ba r r i e r s t ha t 
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p r e v e n t e d t h e sovereign will of t h e p e o p l e f rom e n c r o a c h i n g o n 
inviolable sphe res of individual f r eedom. In the i r concep t s of t h e 
legal p e r s o n ' s au tonomy, Rousseau a n d Kan t cer tainly a i m e d to con
ceive of sovereign will a n d pract ical r ea son as uni f ied in such a way 
tha t p o p u l a r sovereignty a n d h u m a n r ights wou ld reciprocal ly inter
p r e t o n e ano the r . Bu t even they failed to d o jus t ice to t h e co-origi
nality of t h e two ideas; Rousseau suggests m o r e of a r epub l i can 
r ead ing , Kan t m o r e of a l iberal o n e . T h e y missed t h e in tu i t ion they 
w a n t e d to ar t icula te : t ha t t h e idea of h u m a n r ights , which is ex
pressed in t he r igh t to equa l individual l ibert ies, m u s t n e i t h e r b e 
mere ly i m p o s e d o n t h e sovereign legislator as a n ex t e rna l barr ier , 
n o r b e i n s t rumen ta l i zed as a funct ional requis i te for legislative goals. 

To express this in tu i t ion p rope r ly it he lps to view t h e democra t i c 
p r o c e d u r e — w h i c h a lone provides legi t imat ing force to t h e law
m a k i n g process in t he c o n t e x t of social a n d ideological p lu ra l i sm— 
from a discourse- theoret ical s t andpo in t . H e r e I assume a p r inc ip le 
t ha t I c a n n o t discuss in detai l , namely, t ha t ^J^S^i^^LS^L^SMB 
legit imacy only if all those possibly affected by it cou ld c o n s e n t to it 
after p ^ t i c ^ ^ t i n ^ ^ Q ^ I i o n a l discourses . Now, if d i scourses—and 
b a r g a i n i n g processes as well, whose fairness is based o n discursively 
g r o u n d e d p r o c e d u r e s — r e p r e s e n t t h e p lace w h e r e a r ea sonab le po 
litical will can develop , t h e n the p r e s u m p t i o n of reasonabili ty, which 
t h e democra t i c p r o c e d u r e is s u p p o s e d to g r o u n d ^ u l t i o n 
a n e l abora te communica t ive a r r a n g e m e n t : t h e p r e s u m p t i o n de
p e n d s o n The cond i t ions u n d e r which o n e can legally inst i tut ional ize 
t he fo rms of c o m m u n i c a t i o n necessary for legi t imate lawmaking. In 
t ha t case, t h e des i red i n t e rna l re la t ion be tween h u m a n r ights a n d 
p o p u l a r sovereignty consists in this: h u m a n r ights themselves a re 
wha t satisfy t he r e q u i r e m e n t t ha t a civic prac t ice of t h e publ ic use of 
communica t ive f r e e d o m b e Tegairy Ins t i tu t ional ized. H u m a n r ights , 
wfucTTmake t h e exercise of ""popular sovereignty legally possible, 
c a n n o t be i m p o s e d o n this prac t ice as an ex t e rna l cons t ra in t . En
abl ing cond i t ions m u s t n o t b e confused with such cons t ra in ts . 

Naturally, this anaIysTsls~at flrsT plauslBle only for those poli t ical 
civil r ights , specifically t h e r ights of c o m m u n i c a t i o n a n d par t ic ipa
t ion, t ha t safeguard t he exercise of polit ical au tonomy. It is less 
plausible for t he classical h u m a n r ights t ha t g u a r a n t e e t he cit izens ' 
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private au tonomy. H e r e we t h i n k in t h e first ins tance of t h e funda
m e n t a l r i gh t to t h e grea tes t possible d e g r e e of equa l individual 
l ibert ies, t h o u g h also of basic r ights t ha t cons t i tu te m e m b e r s h i p 
status in a state a n d prov ide t h e individual with c o m p r e h e n s i v e legal 
p ro t ec t ion . T h e s e r ights , which a re m e a n t to g u a r a n t e e everyone an 
equa l o p p o r t u n i t y to p u r s u e his o r h e r private c o n c e p t i o n of t he 
good , have an intr insic value, o r at least they a re n o t r educ ib le to 
the i r i n s t r u m e n t a l value for d e m o c r a t i c will-formation. We will d o 
jus t ice to t h e in tu i t ion t ha t t h e classical l ibert ies are co-original with 
poli t ical r ights only if we state m o r e precisely t he thesis t ha t h u m a n 
r ights legally e n a b l e t h e ci t izens ' p rac t ice of se l f -de terminat ion . I 
t u r n n o w to this m o r e precise s t a tement . 

4 The Relation between Private and Public Autonomy 

However we l l -g rounded h u m a n r ights a re , they may n o t b e pa te rna l -
istically foisted, as it were , o n a sovereign. I n d e e d , t h e idea of citi
zens ' legal a u t o n o m y d e m a n d s tha t t h e addressees of law b e able to 
u n d e r s t a n d themselves at t h e same t ime as its a u t h o r s . It wou ld 
con t rad ic t this i dea if t h e d e m o c r a t i c legislator were to discover 
h u m a n r ights as t h o u g h they were (preexis t ing) m o r a l facts t ha t o n e 
mere ly n e e d s to enac t as positive law. At t he same t ime, o n e m u s t 
also n o t forget tha t w h e n citizens occupy the ro le of co-legislators 
they a re n o l o n g e r free to choose t he m e d i u m in which a lone they 
can real ize the i r au tonomy. They par t i c ipa te in legislat ion only as 
legal subjects; it is n o l o n g e r in the i r power to dec ide which l anguage 
they will m a k e iise of. T h e d e m o c r a t i c i dea of je l f - leg is la t ion must 
acqu i re its validityin_die]med^um of law i t^ j f t 

However, w h e n citizens j u d g e in t he l ight of t h e d iscourse pririci-
p le w h e t h e r t h e law t h ^ m a k e is legi t imate , they d o so u n d e r com
munica t ive p resuppos i t ions tha t m u s t themselves b e Teeally 
i n s t i t ^ civil r ights , a n d for such 
ins t i tu t ional izat ion to occur, the; legal c o d e as such m u s t b e available. 
Bu t in o r d e r to establish this legal c o d e it is necessary to c rea te t he 
status oFIegaTpeTsoni w h o as bea re r s of individual r ights b e f o n g t o 
^ v o l u ^ e f f e c t i v e l y 
claim the i r r ights . T h e r e is n o law wi thou t t h e private a u t o n o m y of 
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legal p e r s o n s in gene ra l . Consequent ly , w i thou t basic r ights t ha t 
secure t h e private a u t o n o m y of citizens t h e r e is also n o m e d i u m for 
legally ins t i tu t ional iz ing t h e cond i t ions u n d e r which these citizens, 
as citizens of a state, can m a k e use of the i r publ ic au tonomy. T h u s 
private a n d publ ic a u t o n o m y mutua l ly p r e s u p p o s e each o t h e r in 
such a way t ha t n e i t h e r h u m a n r ights n o r p o p u l a r sovereignty can 
claim pr imacy over its c o u n t e r p a r t . 

Th is m u t u a l p r e suppos i t i on expresses t he in tu i t ion that , o n t h e 
o n e h a n d , citizens can m a k e a d e q u a t e use of the i r pub l ic a u t o n o m y 
only if, o n t h e basis of the i r equally p r o t e c t e d private au tonomy, they 
are sufficiently i n d e p e n d e n t ; b u t that , o n t h e o t h e r h a n d , they can 
arrive at a consensua l r egu la t ion of the i r private a u t o n o m y only if 
they m a k e a d e q u a t e use of the i r poli t ical a u t o n o m y as enf ranch i sed 
citizens. 

T h e i n t e r n a l re la t ion be tween t h e r u l e of law a n d d e m o c r a c y has 
b e e n c o n c e a l e d l o n g e n o u g h by t h e compe t i t i on be tween the legal 
p a r a d i g m s tha t have b e e n d o m i n a n t u p to t he p resen t . T h e l iberal 
legal p a r a d i g m reckons with an e c o n o m i c society t ha t is inst i tut ion
alized t h r o u g h private law—above all t h r o u g h p r o p e r t y r ights a n d 
con t rac tua l f r e e d o m — a n d left to t h e s p o n t a n e o u s workings of t h e 
marke t . Such a "private law society" is ta i lored to t h e a u t o n o m y of 
legal subjects w h o as m a r k e t pa r t i c ipan t s m o r e o r less rat ional ly 
p u r s u e the i r pe r sona l life-plans. Th is m o d e l of society is associated 
with t h e n o r m a t i v e expec ta t ion tha t social jus t ice can b e real ized by 
g u a r a n t e e i n g such a negat ive legal status, a n d thus solely by del im
i t ing sphe res of individual f r eedom. T h e wel l - founded cr i t ique of 
this suppos i t ion gave rise to t h e social welfare m o d e l . T h e object ion 
is obvious: if t h e free "capacity to haye_and j t cqu i r e " is supposed j to 
g u a r a n t e e social justice, t h e n an^e^uaU 
exist. As a m a t t e r of fact, however, t h e g rowing inequal i t ies in eco
n o m i c power, assets, a n d living cond i t ions have increasingly de
stroyed the factual p r e c o n d i t i o n s for an equa l o p p o r t u n i t y to m a k e 

^effect ive u se )o f equally d i s t r ibu ted legal powers . If t he no rma t ive 
c o n t e n t of legal equal i ty is n o t to b e inver ted , t h e n two correct ives 
a re necessary. O n t h e o p e h a n d , exist ing normgjDjLpriYa^ 
^ s u b s t a n t i v e l y specified, a n d o n t h e other , b a s i c ^ c ^ j i g h t s m u s t 
b e i n t r o d u c e d , r ights t ha t g r o u n d claims to a m o r e j u s t d i s t r ibu t ion 
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of socially p r o d u c e d weal th a n d to m o r e effective p r o t e c t i o n against 
socially p r o d u c e d dange r s . 

In t h e m e a n t i m e , of course , this materialization of law has in t u r n 
c rea t ed t h e u n i n t e n d e d side efferts^jQlwelfare^paternalism. Clearly, 
efforts to c o m p e n s a t e for actual living cond i t i ons a n d power posi
t ions m u s t n o t l ead to "normal iz ing" i n t e rven t ions of a sor t t ha t 
o n c e again restr ict t h e p resumpt ive benef ic iar ies ' pu r su i t of an 
a u t o n o m o u s life-project. T h e fu r the r d e v e l o p m e n t of t h e dialectic 
of legal a n d factual equali ty has shown tha t b o t h legal p a r a d i g m s a re 
equally c o m m i t t e d 
based o n indus t r ia l capital ism. This society is s u p p o s e d to func t ion 
in such a way tha t t h e expec ta t ion of social jus t ice can be satisfied 
by secur ing each individual ' s private p u r s u t of his o r h e r c o n c e p t i o n 
of t he g o o d life. T h e only d i spu te be tween t h e two p a r a d i g m s con
ce rns w h e t h e r private a u t o n o m y can b e g u a r a n t e e d directly by nega
tive l ibert ies (Freiheitsrechte), o r w h e t h e r o n t h e c o n t r a r y t h e 
cond i t ions for private a u t o n o m y m u s t b e secu red t h r o u g h t h e p r o 
vision of welfare en t i t l emen t s . I n . b o t h cases, however, t h e i n t e rna l 
re la t ion be tween rjrivate a n d p u M d r o p s o u t of t h e 
p i c tu re . 

5 An Example: The Feminist Politics o f Equality 

In closing, I wan t to e x a m i n e the feminist politics of equali ty to show 
tha t policies a n d legal strategies oscillate helplessly be tween t h e 
conven t iona l p a r a d i g m s as l ong as they r e m a i n l imi ted to secur ing 
private a u t o n o m y a n d d i s regard h o w the individual r ights of private 
pe r sons a re r e l a t ed to t h e publ ic a u t o n o m y of citizens e n g a g e d i n 
lawmaking. For, in t h e final analysis, pr ivate legal subjects c a n n o t 
enjoy even equa l individual l ibert ies if they themselves d o n o t jo in t ly 
exercise the i r civic a u t o n o m y in o r d e r to specify clearly which inter
ests a n d s t anda rds a re just if ied, a n d to agree o n t h e re levant respects 
tha t d e t e r m i n e w h e n like cases shou ld b e t r ea t ed alike a n d different 
cases differently. 

Initially, t he goal of l iberal policies was to u n c o u p l e t h e acquis i t ion 
of status f rom g e n d e r ident i ty a n d to g u a r a n t e e to w o m e n equa l 
o p p o r t u n i t i e s in t h e compe t i t i on for j o b s , social r ecogn i t ion , educa-
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t ion, poli t ical power, etc. , regard less of t h e o u t c o m e . However, t h e 
fo rmal equali ty tha t was partial ly achieved mere ly m a d e m o r e obvi
ous t h e ways in which w o m e n were in fact t r ea t ed unequal ly. Social 
welfare polit ics r e s p o n d e d , especially in t h e areas of social, labor, 
a n d family law, by passing special r egu la t ions re la t ing, for example , 
to p r e g n a n c y a n d chi ld care , o r to social h a r d s h i p in t h e case of 
divorce. In t h e m e a n t i m e feminist c r i t ique has t a rge t ed n o t only t he 
u n r e d e e m e d d e m a n d s , b u t also t h e ambiva len t c o n s e q u e n c e s of 
successfully i m p l e m e n t e d welfare p rog rams—for e x a m p l e , t h e 
h i g h e r risk of w o m e n losing the i r j o b s as a resul t of c o m p e n s a t o r y 
regula t ions , t h e over - representa t ion of w o m e n in lower wage brack
ets, t h e p r o b l e m a t i c issue of "what is in t h e chi ld ' s bes t in teres ts ," 
a n d in g e n e r a l t h e progressive feminiza t ion of poverty. F r o m a legal 
s t andpo in t , o n e r e a s o n for this reflexively g e n e r a t e d discr imina
t ion is f o u n d in t h e overgenera l ized classifications u s e d j t o label 
d i sadvantaged s i tuat ions a n d d i sadvantaged g r o u p s of pe r sons , be
cause these "false" classifications l ead to "normal iz ing" i n t e rven t ions 
in to h o w p e o p l e c o n d u c t the i r lives, i n t e rven t ions tha t t r ans form 
wha t was i n t e n d e d as c o m p e n s a t i o n for d a m a g e s in to new forms of 
d i sc r imina t ion . T h u s ins tead of g u a r a n t e e i n g liberty, such over-
p ro t ec t i on stifles it. In areas of law tha t a re of c o n c e r n to feminism, 
welfare pa t e rna l i sm takes o n a l i teral m e a n i n g to t h e e x t e n t t ha t 
legislation a n d adjudica t ion a re o r i e n t e d by t rad i t iona l p a t t e r n s of 
i n t e r p r e t a t i o n a n d thus serve to bu t t ress exist ing s tereotypes of sex
ua l identity. 

T h e classification of gender-specific roles a n d differences t ouches 
o n f u n d a m e n t a l levels of a society's cul tura l se l f -unders tanding. 
Radical femin ism has only n o w m a d e us aware of t h e fallible charac
ter of this se l f -unders tanding, an u n d e r s t a n d i n g tha t is essentially 
con tes t ed a n d in n e e d of revision. I t r ightly insists t ha t t h £ a p r ^ c ^ r i -
a te i n t e r p r e t a t i o n of n e e d s a n d cr i ter ia b e a m a t t e r of pub l ic d e b a t e 
in t h e polit ical publ ic s p h e r e . It is h e r e t ha t citizens m u s t clarify t h e 
aspects t ha t d e t e r m i n e whicfi differences be tween t h e expe r i ences 
a n d living s i tuat ions of (specific g r o u p s of) m e n a n d w o m e n a re 
re levant for a n equa l o p p o r t u n i t y to exercise individual l ibert ies. 
T h u s , this s t ruggle for the. equa l status of w o m e n is a par t icular ly 
g o o d e x a m p l e of t h e n e e d for a c h a n g e of t h e legal p a r a d i g m . 
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T h e d i spute be tween t h e two received p a r a d i g m s — w h e t h e r t he 
a u t o n o m y of legal p e r s o n s is be t t e r s ecu red t h r o u g h individual lib
ert ies for private c o m p e t i t i o n o r t h r o u g h publicly g u a r a n t e e d enti
t l emen t s for cl ients of welfare bureaucrac ies—is s u p e r s e d e d by a 
proceduralist conception of law. Acco rd ing to this c o n c e p t i o n , t he d e m o 
cratic process m u s t secure private a n d pub l ic a u t o n o m y at t he same 
t ime: t he individual r ights t ha t a re m e a n t to g u a r a n t e e to w o m e n the 
a u t o n o m y to p u r s u e the i r lives in t h e private s p h e r e c a n n o t even b e 
adequa te ly f o r m u l a t e d unless t h e affected p e r s o n s themselves first 
ar t icula te a n d justify in pub l ic d e b a t e those aspects t ha t a re re levant 
to equa l o r u n e q u a l t r e a t m e n t in typical cases. T h e private a u t o n o m y 
of equal ly en t i t l ed citizens can b e secu red only insofar as citizens 
actively exercise the i r civic au tonomy. 



Notes 

Editor's Introduction 

1. It should be noted that "rule of law" generally translates the German term 
"Rechtsstaat," which literally means "constitutional state;" hence the relevant intuition 
can also be expressed as the claim that the_constitutional state is not possible without 
participatory democracy. This guiding intuition iiTHealtwith explicitly in chapters 9 
and 10, which offer a succinct exposition of Habermas's political theory and hence 
are a suitable starting point for readers who are not familiar with his recent work. 

2. This duality of "facticity" and "validity" is the central theme of Habermas's major 
work in legal and political philosophy, Between Facts and Norms: Contributions to a 
Discourse Theory of Law and Democracy, trans. W. Rehg (Cambridge, MA, 1996). 

3. Habermas does not claim to develop a theory of justice for all possible human 
societies and is keenly aware that Western constitutional democracies emerged in 
response to contingent historical developments. At the same time, he rejects contex-
tualist attempts to base the legitimacy of the constitutional state on supposedly 
"Western" values, on the grounds that the principles of justice enshrined in demo
cratic constitutions can claim universal validity for modern societies. 

4. Rawls takes this contextualist turn in Political Liberalism (New York, 1993; expanded 
pbk. ed., 1996). 

5. The theory of communicative action holds that social actors are self-interpreting 
subjects who acquire and reproduce their identities through communicative interac
tion; that action oriented to reaching understanding plays a more fundamental role 
than strategic action in the reproduction of socio-cultural forms of life; and that 
communicative actors implicitly or explicitly raise validity claims, including normative 
claims, that admit of reasoned justification in discourse. These ambitious claims are 
developed and defended at length by Habermas in The Theory of Communicative Action, 
2 vols., trans. T. McCarthy (Boston, 1985/1987). 

6. Cf. Habermas, Between Facts and Norms, p. 107; also chapter 9, below, "Three 
Normative Models of Democracy," esp. pp. 248ff. 
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7. In chapter 1 below, "A Genealogical Analysis of the Cognitive Content of Morality," 
Habermas defends the strong cognitivist position that moral norms admit in princi
ple of universal rational justification against a range of opposing philosophical posi
tions that have been taken on the question of whether moral disputes admit of 
rational resolution. 

8. Habermas's response to skepticism concerning the rational basis of the validity of 
norms mirrors a duality that characterizes his general approach to questions of 
normative justification: an internal reconstruction of the unavoidable pragmatic 
presuppositions of argumentation is complemented by an objectifying analysis of the 
role of communicative interaction in the reproduction of socio-cultural forms of life 
and of agents' identities. See Habermas, "Individuation through Socialization: On 
George Herbert Mead's Theory of Subjectivity," in Postmetaphysical Thinking, trans. 
W. M. Hohengarten (Cambridge, MA, 1992), pp. 149-204. 

9. The corresponding conception of validity is captured by a principle of universali
zation which states that only those moral norms are valid that are such that all those 
affected by their general observance could freely accept their anticipated conse
quences for the satisfaction of everyone's interests; see Habermas, Moral Consciousness 
and Communicative Action, trans. C. Lenhardt and S. Weber Nicholsen (Cambridge, 
MA, 1990), pp. 92-93. 

10. Cf. Between Facts and Norms, p . 122: "These three categories of rights result simply 
from the application of the discourse principle to the medium of law as such, that 
is, to the conditions for the legal form of a horizontal association of free and equal 
persons." On the justification of the system of basic rights as a whole see ibid., 
pp. 118-131. 

11. Thus the nature of the constitution-founding practice means that autonomy in 
the legal-political domain splits into private and public autonomy in a way that has 
no equivalent in the moral domain. On this account, the distinction between private 
and public domains is an artifact of modern legal systems, not a prepolitical fact 
whose preservation is the main raison d'etre of the liberal state. 

12. Habermas, following Kant, distinguishes between pragmatic, prudential, and 
moral dimensions of practical reason. Ethical questions or questions of what is good 
for me or for us have a different logic than do pragmatic questions of the appropriate 
means to certain practical ends and moral questions of what I or we ought to do. See 
Habermas, "On the Pragmatic, the Ethical, and the Moral Employments of Practical 
Reason," in Justification and Application, trans. C. Cronin (Cambridge, MA, 1993), 
pp. 1-17. 

13. While any group of people can in principle come together to form a constitu
tional regime—provided that an ongoing scheme of social cooperation between 
them is possible—this does not mean that any like-minded minority within an exist
ing constitutional state has the right to form an independent state of its own. On the 
contrary, Habermas takes a rather restrictive view of the right of secession because 
secessions generally create new minorities who do not necessarily consent to the new 
regime. Only when a minority suffers systematic discrimination against which its 
members have no genuine legal recourse—in which case the existing regime is 
illegitimate because it systematically violates the rights of some of its subjects—can it 
claim a right to secede. 
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14. For example, Habermas's scheme is opposed to the increasing concentration of 
ownership of print and electronic media and the increasing subordination of such 
media to economic interests. Such developments tend to degrade public political 
discourse and undermine its legitimating function by restricting access to the media 
and making them susceptible to ideological exploitation. 

15. For an extended discussion, see Between Facts and Norms, pp. 168ff. 

16. See Between Facts and Norms, pp. 144-168, 34Iff. 

17. These three interrelated lines of criticism are dealt with respectively in the three 
main sections of chapter 2, "Reconciliation through the Public Use of Reason." 

18. For Rawls's detailed responses and countercriticisms see his "Reply to Haber
mas," The Journal of Philosophy 92 (3), 1995: 132-180 (reprinted as an appendix to the 
paperback edition of Political Liberalism). 

19. See chapter 3, below, "'Reasonable' vs. 'True' or the Morality of Worldviews," 
pp. 89ff. Habermas's description of this shared standpoint as the "moral point of 
view" is potentially misleading in light of the importance he attaches to the distinc
tion between morality and legality in his political theory. This looseness in termin
ology reflects the fact that the perspective from which citizens justify basic 
constitutional principles approximates in its abstractness and universality to the 
moral point of view. 

20. See Rawls, "Reply to Habermas," pp. 138, 179. Rawls correctly argues that no 
theory of justice can be purely procedural, in the sense of avoiding any appeal to 
substantive ideals, and that Haberrnas's discourse theory is no exception in this 
regard. The important difference, however, is how they ground their respective 
substantive principles. Whereas Rawls appeals to normative ideas implicit in the 
political culture of liberal democracies, thereby restricting the scope of his theory, 
Habermas argues that a fully universal principle of normative validity can be 
grounded in certain normative presuppositions of speech and action that communi
cative actors unavoidably make once they engage in practical argumentation. Thus 
the procedure of practical discourse itself, and not a comprehensive metaphysical 
conception of reason or the person, is the source of normative constraints. 

21. See Rawls, "Reply to Habermas," pp. 139-141, 143-145. 

22. For a discussion of some of the relevant issues see T. McCarthy, "Kantian Con
structivism and Reconstructivism: Rawls and Habermas in Dialogue," Ethics 105 (1), 
1994:44-63. 

23. See J. Rawls, "The Law of Peoples," in S. Shute and S. Hurley, eds., On Human 
Rights: The Oxford Amnesty Lectures 1993 (New York, 1993). pp. 41-82. 

24. See K. Polanyi's classic, The Great Transformation (Boston, 1944). 

25. See especially chapter 4, below, "The European Nation-State: On the Past and 
Future of Sovereignty and Citizenship," and chapter 5, below, "On the Relation 
between the Nation, the Rule of Law, and Democracy." 
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gabe, Vol. XI, ed. W. Weischedel (Frankfurt am Main, 1968), pp. 195-251. 

30. See chapter 7, "Kant's Idea of Perpetual Peace," pp. 169ff. 

31. Kant, "On the Common Saying: 'This May be True in Theory, but it does not 
Apply in Practice," in Political Writings, p . 92; cf. Kant, WerkausgabeXl, pp. 171-172. 

32. See Kant, "Perpetual Peace," esp. pp. 102-108; WerkausgabeXl, pp. 208-217. 

33. See ch. 7, "Kant's Idea of Perpetual Peace," pp. 169ff. 
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36. As Grimm puts it, "The Treaties are n o t . . . a constitution in the full sense of the 
term. The difference lies in the reference back to the will of the Member States rather 
than to the people of the Union . . . The European public power is not one that 
derives from the people, but one mediated through States. Since the Treaties thus 
have not an internal but an external reference point, they are also not the expression 
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Insofar as constitutions are concerned with the legitimation of rule by those subject 
to it, the Treaties thus fall short" (Grimm, "Does Europe Need a Constitution?" 
p. 291). 

37. The European Union is built around four institutions: the Council of Ministers, 
the European Commission, the Parliament, and the European Court of Justice. The 
Commission is in charge of formulating policy, drafting legislation, preparing the 
budget of the Union, as well as implementing policies accepted by the Council and 
not vetoed by the Parliament. Part of its power derives from the fact that its drafts 
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loyal to the Union, to which they swear an oath. (In this and the next three footnotes 
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E. Eriksen, A. Follesdall, and R. Malnes, Europeanisation and Normative Political Theory. 
ARENA working paper 1/95 [Oslo, 1995].) 
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38. The Council of Ministers is the real decision-making body of the Union. It is made 
up of representatives of the governments of all member states. Representatives in the 
Council stand in for the interests of their countries. Thus some commentators argue 
that the council is the main reason the European Union falls short of a federation. 

39. The European Parliament is, arguably, the least developed of the Union's major 
institutions. Originally the Parliament's rights were limited to consultation and lim
ited veto powers. It has slowly gained additional competences, including the right to 
ask the Commission for legislative initiatives over certain issues, and, most impor
tantly, the right to do second and third readings of some legislative drafts before they 
are approved by the Council. Even with these enlarged powers, it should be clear 
that the Parliament is significantly weaker than a normal national Parliament. 

40. That is, precisely what Grimm attacks; see chapter 6, below, "Does Europe Need 
a Constitution? Response to Dieter Grimm," p. 156. 

41. Ibid. 

42. Ibid., p . 161. 

43. See chapter 8, below, "Struggles for Recognition in the Democratic Constitu
tional State," p . 210. 

44. See "Struggles for Recognition," pp. 208, and "Individuation through Socializa
tion," pp. 221ff. 

45. See C. Taylor, "The Struggle for Recognition," in A. Gutmann, ed. Multicultural
ism: Examining the Politics of Recognition, expanded edition (Princeton, NJ, 1994). 

46. There is an important difference between equalizing the risks entailed by the 
different cultural choices made by different groups on the one hand, and, on the 
other, minimizing those risks. The latter is an attempt to guarantee through state 
action the survival of existing cultures. See Michael Walzer, "Comment," in Gutmann, 
ed., Multiculturalism, pp . 99-103. Habermas also argues against treating cultural 
groups as if they were species under the threat of extinction; see "Struggles for 
Recognition," section IV, pp. 220ff. 

47. K A. Appiah, "Identity, Authenticity, Survival: Multicultural Societies and Social 
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48. See Habermas, "On the Pragmatic, the Ethical, and the Moral Employments of 
Practical Reason." 

49. Habermas's vigorous support of procedural democracy puts him at odds not only 
with those theorists who are skeptical about the effectiveness of democracy in advanc
ing the goals of pluralism, but also with the increasing tendency in our political 
culture to juridify social issues, that is, to appeal to judges rather than to democratic 
legislative forums for the resolution of important social problems. 
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