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Free and undistorted competition is a core feature of the internal market and European Union more
broadly, secured, inter alia, by the competition rules under arts 101 and 102 TFEU, which regulate the
exercise of private market power. Although, historically, enforcement of EU competition law was
tightly centralised in the Commission, more recently there have been significant efforts towards
decentralisation, both to national competition authorities and, perhaps more radically, to "private
attorneys general" through antitrust damages actions before domestic courts. Spurred on by decisive
pronouncements from the Court of Justice, the Commission has spent the best part of a decade
consulting on and crafting proposals for EU harmonisation in the area of private antitrust enforcement.
With Directive 2014/104 , the Commission’s vision for a legislative instrument that can, at least in
theory, inspire and facilitate the development of a "competition culture" within the EU, whereby both
the rules and underlying principles of EU competition law become entrenched within everyday
commercial life, has become reality. As this contribution demonstrates, the new Directive,
non-exhaustive in scope and eschewing maximum harmonisation, is essentially an exercise in
compromise and tempered expectations. Nonetheless, there is much to the Directive that is positive
and noteworthy, both as an example of relatively intense harmonisation of tort law at EU level, and as
a strong reaffirmation of the central role that private enforcement now plays within the framework of
EU competition law more generally.

Background to the Directive

The impetuses for the adoption of Directive 2014/104 (the Directive),1 as well as the principal
determinants of its coverage, are found at the confluence of three policy considerations: the
ostensible expansiveness of the distinct "euro tort" that underpins a right to compensation for losses
arising from competition infringements; the comparative weakness of the existing frameworks for its
implementation at national level; and emerging tensions between the mechanisms for public and
private enforcement.

First, there is the well-known decision of the Court of Justice in Courage v Crehan from 2001, which
held that the effectiveness of (now) art.101 TFEU would be,

"put at risk if it were not open to any individual to claim damages for loss caused to him by a contract
or by conduct liable to restrict or distort competition". *E.L. Rev. 582 2

Mirroring the approach to cases of State liability under the Francovich principle,3 claimants are
required to establish breach of a EU competition rule, loss suffered, and an adequate causal link. The
breadth of the right to claim compensation has, moreover, been reinforced and extended in cases
such as Manfredi, which confirmed that the right to "full compensation" encompasses loss of profits,
plus interest, in addition to actual losses4; and the recent Kone judgment, which expands the Courage
principle to include "umbrella losses" incurred through purchases from non-cartellists in cartellised
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markets.5 It is by now uncontroversial that EU law requires, exceptionally, the availability of a remedy
in damages at national level where breach of EU competition law causes demonstrable harm to
claimants, albeit the rules and procedures for realisation of this right lie within the purview of Member
State law. Conversely, alternative antitrust remedies such as injunctions are governed almost
exclusively by national law.6

Secondly, standing in marked contrast to the apparent expansiveness of the right to claim
compensation under Courage are the perceived procedural and substantive deficiencies at national
level that have inhibited the growth of a competition culture within the EU to date. The Commission
has focused its efforts upon continuing weaknesses within domestic procedures for antitrust damages
actions, which, it claims, have limited the realisation of the Courage right in practice.7 Moreover, it
argues that disparities between national regimes have resulted in an uneven playing field throughout
the EU for both defendant undertakings and potential claimants.8 The Recitals to the new Directive
even go so far as to suggest, somewhat tenuously, that continuing national variations might operate
as a disincentive to establishment and the provision of services in Member States with more robust
regimes for private competition enforcement.9 The strength of these criticisms has been questioned,
particularly insofar as the Commission’s concerns appear to neglect the potentially high levels of
unreported settlements in this area.10 Yet, the narrative of disparate and under-developed domestic
frameworks for private enforcement that distort and lessen the effectiveness of the otherwise
extensive right to claim compensation granted by Courage has been a central element of debates
leading to enactment of the Antitrust Directive.

Finally, the relatively late emergence of private damage actions as a core instrument of competition
enforcement within the EU has generated a certain tension with the more conventional mechanisms
for public enforcement. Specifically, the Directive was conceived and enacted against the background
of the contentious Pfleiderer judgment,11 in which the Court of Justice refused to recognise any
absolute rule prohibiting disclosure of material provided to national competition authorities (and,
following *E.L. Rev. 583 Donau Chemie, courts12) by leniency applicants. The position regarding
disclosure of material held by the Commission is governed by the Transparency Regulation 13;
although the Court of Justice in EnBW set a relatively high threshold of clear necessity for disclosure,
14 again there is no absolute bar to the possibility of disclosure of leniency materials. The principal
concern of the Commission, and other national competition authorities, is that the possibility of
disclosure, however remote in practice, may diminish the attractiveness, and thus hamper the
effectiveness, of cartel leniency programmes, which are considered to be a core component of the
fight against these "most serious infringements of competition law."15 Accordingly, the Directive must
tread a fine line, ensuring that efforts to facilitate greater private enforcement do not have a negative,
and thus counter-productive, impact on the efficacy of public enforcement at either Commission or
national level.

The approach of the Directive

Reflecting the complexity of this triptych of background considerations, the Directive pursues two
distinct though interrelated legislative aims: first, to strengthen (and, to an extent, harmonise) the
various procedures at Member State level for private enforcement; and secondly, to co-ordinate (or
"optimise"16) the interaction between public and private enforcement in the EU.

Before considering the not-inconsiderable innovations of the Directive, two preliminary observations
regarding its relative limitations are necessary. The first is that the Directive requires only minimum
harmonisation, that is, it mandates certain minimum procedural standards for private antitrust
damages actions at national level. Although, in principle, it aims to ensure "equivalent protection" for
victims of antitrust violations throughout the EU,17 the Directive does not generally prevent individual
Member States from adopting more favourable regimes for private enforcement, as is currently
underway in the UK, for instance.18 Moreover, while the Directive takes as its starting point the
existing judicially created acquis communautaire, it does not (and indeed probably could not) preclude
or "pre-empt any further development thereof".19 The second limitation is that the Directive addresses
only a fairly narrow selection of potential issues relating to private enforcement. In contrast to the
Commission’s initial Green Paper, the Directive says nothing about rules on causation, or costs, or
conflict of laws, to name just a few key issues. Thus, the Antitrust Directive, though likely to bring
about considerable changes with respect to certain legal issues in some Member States, is notably
non-exhaustive, both in terms of the range of issues addressed, and because it does not preclude
further (more generous) legislative efforts by Member States or jurisprudential development by the
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Court of Justice. In addition, taking a conventional approach to the ruling in Courage, the Directive
addresses only antitrust damages actions, rather than other types of remedy that might be sought. It
is, therefore, at best an effort in partial harmonisation rather than full unification of national laws
relating to private antitrust enforcement.

From the outset, the Directive takes as given the established nature of the right to full compensation
for losses arising from breach of EU competition law,20 alongside the principle of national procedural
*E.L. Rev. 584 autonomy as the basis for its realisation, qualified only by the principles of
effectiveness and equivalence.21 Although, in Manfredi, the Court of Justice had held that exemplary
damages should be available where such damages could be awarded pursuant to similar actions
founded on domestic law,22 the Directive would appear to preclude the use of punitive or multiple
damages to the extent that this would lead to "overcompensation".23 In establishing harmonising rules
to ensure that this right can be exercised effectively, the Directive focuses its innovations around
several key issues: disclosure, indirect purchaser standing, the effect of national infringement
decisions, limitation periods, joint and several liability, quantification of harm and consensual dispute
resolution. In view of the somewhat piecemeal nature of the substantive coverage of the Directive, it
is worth considering these developments in turn, prior to addressing the likely contribution and
prospects for success of the Directive viewed as a whole.

Scope of coverage

Courage, as noted, established a right to damages stemming from breach of, specifically, EU
competition law. The first, and some might argue the key, innovation of the Directive is that it extends
this right to losses arising from breach of any of the various national competition laws,24 at least to the
extent that the latter "predominantly pursue the same objective as Article 101 and 102 TFEU" and are
applied in parallel to EU competition law pursuant to art.3(1) of Regulation 1/2003.25 Such actions
also benefit from the procedural innovations of the Directive, which utilises a broad definition of
"claims for damages" that encompasses claims brought under both EU and domestic law.26

Conversely, actions for damages stemming from breach of domestic competition law that do not
affect inter-State trade fall outside its scope.27 According to the Commission, the rationale for this
extension is that, where compensation is sought for breach of both EU and national competition law,
the same substantive and procedural rules should apply to both damages actions.28 What is arguably
missing from this explanation, however, is any acknowledgement of the fact that a right to damages
may not necessarily have existed under domestic competition rules, even if the substantive content of
such rules is necessarily aligned to an extent with EU competition law under Regulation 1/2003. Thus
the critical advance in this regard is not that rules and procedures for antitrust damages actions will
now be harmonised across EU and domestic competition law, but rather that a harmonised private
right to claim compensation will exist across the EU in relation to the latter—derived, crucially, from
EU and not merely national law. Given the relative expansiveness of the "effect on trade" concept,29

however, as well as the complications that would ensue in borderline cases, it may be that many
Member States will simply adopt a plenary approach whereby damages actions as governed by the
Directive will be available in all cases of antitrust infringement, whether falling under EU or purely
national law. *E.L. Rev. 585

Disclosure

A core practical difficulty for claimants seeking damages in private antitrust litigation lies in securing
sufficient evidence to establish their claim. This is most obvious in the context of secret cartels, where
participants may go to considerable lengths to conceal anti-competitive activity. Yet, most if not all
competition violations are characterised by a degree of information asymmetry,30 as defendant firms
have, typically, much greater information relating to, inter alia, the motivations behind their
commercial behaviour, alongside strategies for achieving such objectives. In order to address the
practical problem of access to necessary evidentiary material, the Directive requires Member States
to empower national courts to order defendants, third parties and, where appropriate, claimants to
disclose relevant evidence that lies within their control.31

Though well established within certain Member States, particularly those with common law systems,
disclosure is relatively alien and indeed highly contentious in others. While there is precedent for
mandatory disclosure under the IP Enforcement Directive 32 —itself not an uncontentious effort at
partial harmonisation of civil procedure33 —that earlier legislation required only access to "specified
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evidence" where considered appropriate by national courts.34 Conversely, the Antitrust Directive
requires, more broadly, disclosure of "specified pieces of evidence or relevant categories of
evidence", as necessary.35 This relatively wide-ranging disclosure power is, moreover, buttressed by
a requirement for "effective, proportionate and dissuasive" penalties, to be imposed for
non-compliance with any disclosure order (including limitations on use of such evidence).36 Reflecting
concerns regarding the potential breadth and impact of this power, however, the rules regarding the
availability of disclosure are relatively tightly drawn under the Antitrust Directive, with, moreover, a
notable strengthening of the protections and limitations thereto in comparison with the Commission’s
initial legislative proposal issued in June 2013.

First, disclosure is only available to claimants that can present "a reasoned justification containing
reasonably available facts and evidence sufficient to support the plausibility of its claim for damages",
37 and such disclosure by national courts must be "circumscribed as precisely and narrowly as
possible".38 Secondly, and perhaps echoing the Commission’s insistence that harmonisation of private
enforcement should constitute "a genuinely European approach … rooted in European legal culture
and traditions",39 the key determinant for whether and to what extent disclosure might be appropriate
is the concept of proportionality. The Directive provides a non-exhaustive list of considerations,
including the extent to which the underlying claim is supported by facts and evidence, the scope and
cost of disclosure (noting the possibility that parties seeking disclosure are engaged in mere "fishing
expeditions"40), and whether the information sought is confidential in nature.41 The emphasis on
necessity as the central element of proportionality, as reflected in art.5(4) of the Treaty on European
Union, chimes with the approach of the Court of Justice in EnBW, which took a less expansive view of
the right of access under Pfleiderer in the context of access to information in the Commission’s
case-file under the Transparency Regulation. It is, *E.L. Rev. 586 nonetheless, notable that this
inherently Germanic concept has become the gatekeeper for a civil procedure with unmistakable
common law origins. Thirdly, whereas the initial legislative proposal envisaged that disclosure that
might be ordered without hearing from parties against whom it was sought,42 the finalised text makes
it clear that disclosure can only be ordered under the Directive powers after such a party has been
provided with an opportunity to be heard.43 Accordingly, the availability of disclosure under the
Directive is more limited than, for instance, the much criticised discovery procedure found in US law,44

and subject to considerably greater judicial scrutiny.

In addition to these general limitations, the Directive contains certain more obviously policy-oriented
restrictions on availability. The Directive confirms that national courts must have the power to order
disclosure of evidence contained in the case-file of a national competition authority45 —whereas
requests for disclosure of evidence held by the Commission continue to be governed by the
Transparency Regulation.46 Nonetheless, such disclosure is intended to be purely residual in nature: it
is available only where no litigant or third party is reasonably able to provide the same evidence.47

Moreover, certain categories of evidence can be subject to disclosure only after proceedings have
been closed by the relevant competition authority: namely, information prepared specifically for the
proceedings of a competition authority, information drawn up by a competition authority and sent to
the parties in the course of its proceedings, and settlements submissions that are subsequently
withdrawn.48

More radically, the Directive also mandates that leniency statements and settlements submissions
must remain immune from disclosure by national courts "at any time"49 —thus reversing, via
legislation, the refusal of the Court of Justice to articulate such a blanket prohibition in Pfleiderer. The
obvious rationale for these limitations is "the need to safeguard the effectiveness of the public
enforcement of competition law", expressly listed as a consideration for national courts when
exercising their discretionary disclosure powers in this context.50 The perceived threat to cartel
leniency programmes posed by the ruling in Pfleiderer has been noted: that is, a fear that allowing
disclosure of incriminatory material provided voluntarily by leniency applicants would diminish the
attractiveness of such programmes, insofar as it might make it easier for victims to bring private
enforcement actions against leniency applicants even if those undertakings avoid public fines, thus
negatively affecting the ex ante incentives of firms to co-operate. Nonetheless, the prohibition on
disclosure does not extend, by any means, to all material provided by leniency applicants: instead,
only leniency statements which have been expressly drawn up by the undertaking concerned for the
purposes of obtaining immunity and describe the undertaking’s knowledge of and role in the cartel
receive absolute protection. As the recent judgment of the General Court in Akzo Nobel illustrates, the
Commission itself draws a distinction between leniency statements, on the one hand, and other
material as well as mere information gleaned from a leniency application, on the other.51

Like leniency statements, settlement submissions also contain voluntary statements regarding an
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undertaking’s participation in, or at least its "renunciation to dispute", breach of the competition rules,
in *E.L. Rev. 587 this instance prepared for the purposes of an expedited settlement procedure.52

Moreover, like leniency programmes, cartel settlement procedures are considered to contribute
significantly to the administrability and efficiency of antitrust enforcement, thus, so the argument goes,
contributing to greater private enforcement eventually through follow-on actions. Accordingly, this
restriction on disclosure again reflects a trade-off between public and private enforcement, favouring
the former in the first instance with a view towards facilitating, in a more general sense, the latter in
the longer run.

The Chapter on disclosure also contains a number of anti-circumvention provisions, which limit the
use of material acquired through access to the file of a competition authority, particularly where such
use might evade the prohibitions of disclosure of certain categories of evidence contained in the files
of competition authorities.53

Indirect purchaser standing, the passing on defence and the (absence of) collective
redress mechanisms

As noted, the scope of the right to claim compensation established by the Court of Justice in Courage
is remarkably broad, encompassing any individual who can establish losses arising from a breach of
competition law. With its decision in Kone, moreover, the Court has confirmed that this right does not
depend upon any pre-existing contractual relationship between the parties, for instance, but instead
requires only the existence of a demonstrable causal link between breach and harm suffered.54 That
being the case, it seems entirely appropriate that the Directive acknowledges that the right to full
compensation under Courage, confirmed in Manfredi as an expression of the general principle
advanced in Marshall,55 encompasses losses suffered by direct and indirect purchasers, provided that
the relevant causal link can be established.56 In order to avoid overcompensation of direct or other
purchasers,57 however—a running theme throughout the Directive58 —defendants may invoke a
passing-on defence in circumstances where it is shown that the claimant passed on the whole or part
of the overcharge resulting from the breach.59

In doing so, the Directive—and thus EU competition law—departs from the approach under US
federal antitrust, whereby indirect purchaser claims are barred under the "Illinois Brick doctrine".60

Moreover, US law does not recognise a passing-on defence.61 The rationale for these restrictions is a
fear of excessive liability for defendants faced with claims at multiple levels of the distribution chain,
coupled with the analytical and evidentiary complexity for courts required to assess such claims.62

Yet, the apparent iniquity of denying standing, on a blanket basis, to indirect purchasers prompted
many state legislatures to enable such actions under state antitrust law,63 which has resulted in
numerous duplicative lawsuits brought in *E.L. Rev. 588 both federal and state courts by direct and
indirect purchasers, respectively.64 The Antitrust Modernization Commission thus recommended in
2007 that Illinois Brick and Hanover Shoe be overruled to the extent necessary to allow both direct
and indirect purchasers to sue to recover for actual damages from violations of federal antitrust law65

—in essence, the approach now taken in EU law under the Directive.

Yet, merely accepting the availability, in theory, of indirect purchaser claims is insufficient to facilitate
such claims in practice. Although the burden of proving that an overcharge has been passed down
the supply chain rests with the claimant,66 under the Directive a claimant may discharge this burden
simply by establishing that the defendant breached competition law, the infringement resulted in an
overcharge for a direct purchaser, and the claimant subsequently purchased the relevant goods or
services subject to the overcharge. A defendant can still escape liability by demonstrating "credibly to
the satisfaction of the court" that the overcharge was not passed on.67 National courts are to be
assisted in the task of estimating any overcharge through guidelines to be devised and issued by the
Commission,68 similar to its guidance on quantification of harm, considered below. The Directive also
aims to avoid the difficulties of duplication that have arisen in the US context by enabling national
courts to "take due account" of other private litigation, whether ongoing or completed, related to the
same infringement of competition law.69 The effectiveness in practice of this relatively weak, and
essentially optional, formulation, however, is yet to be seen.

A more problematic limitation for the purpose of indirect purchaser claims is that the Directive says
nothing about representative or collective actions by multiple claimants. Typically—though not
always—the further down the supply chain, the more disaggregated or smaller the volume of goods or
services provided to each customer. That is, as any overcharge is passed on from the defendant to

Page5

http://login.westlaw.co.uk/maf/wluk/ext/app/document?sp=ukuniglasg-1&src=doc&linktype=ref&context=11&crumb-action=replace&docguid=I8F26C0B0E42711DA8FC2A0F0355337E9
http://login.westlaw.co.uk/maf/wluk/ext/app/document?sp=ukuniglasg-1&src=doc&linktype=ref&context=11&crumb-action=replace&docguid=I15EDE1C00CDB11E48964BF7120C7CD65
http://login.westlaw.co.uk/maf/wluk/ext/app/document?sp=ukuniglasg-1&src=doc&linktype=ref&context=11&crumb-action=replace&docguid=I8F26C0B0E42711DA8FC2A0F0355337E9
http://login.westlaw.co.uk/maf/wluk/ext/app/document?sp=ukuniglasg-1&src=doc&linktype=ref&context=11&crumb-action=replace&docguid=I2A389740670911DB957BD10069DE77AF
http://login.westlaw.co.uk/maf/wluk/ext/app/document?sp=ukuniglasg-1&src=doc&linktype=ref&context=11&crumb-action=replace&docguid=IEF241DF0E42711DA8FC2A0F0355337E9


direct purchasers and on to indirect purchasers, although the percentage of any overcharge may
remain stable, its absolute value tends to decrease. Accordingly, even if final consumers can
establish that an overcharge has been passed on to them through the supply chain, the actual value
of any claim, viewed individually, may be so low compared with the costs of private enforcement that
it is unattractive to the point of being unfeasible. It is, therefore, well recognised that, in such
circumstances, the only viable means of bringing claims may be to aggregate multiple claimants
within a collective, or to use the language of the more contentious US procedure, class action lawsuit.
70

In its earlier consultation documents, the Commission had anticipated that harmonised rules on
collective action would be an integral component of any legislative package on private enforcement.71

As enacted, however, the Directive contains no such provision. Two principal reasons account for this
omission. First, the proposal announced in June 2013 was not the Commission’s first legislative effort;
in fact, it had been forced to abandon a leaked earlier draft in 2009, when it became apparent that its
proposals would encounter serious opposition in the Parliament on the basis, inter alia, that it required
mandatory "opt-out" collective action procedures at national level.72 Although recognised as the most
effective approach from the *E.L. Rev. 589 perspective of consumer protection and justice, opt-out
systems, used in the US, are tainted by association with wasteful and even abusive litigation
strategies. Accordingly, mandating such a procedure on an EU-wide basis would have engendered
trenchant criticism and opposition from many quarters.

Secondly, and in light of this backlash, as the Commission discarded earlier plans for "vertical"73 (i.e.
subject-specific) harmonisation on collective action in relation to antitrust, it simultaneously—and,
again here, prompted by the Parliament74 —began to explore the possibility of a more "horizontal"
approach to harmonisation of collective address mechanisms at Member State level.75 Thus,
alongside its proposal for a Directive on antitrust damages actions, the Commission in June 2013
adopted a Recommendation on common principles for collective redress applicable across a swathe
of different subject-areas—including, but not limited to, antitrust.76 Unlike the Directive, however, this
Recommendation is at best an exercise in soft law harmonisation, insofar as Member States are
encouraged, but not legally obligated, to comply. Inasmuch as indirect purchasers—particularly final
consumers—would benefit most obviously from a harmonised regime for collective antitrust damages
actions, omission of such provisions from the Directive surely limits the utility in practice of the right to
claim damages on this basis. As A.G. Kokott noted in Kone, the mere fact that EU law grants
ostensibly broad rights to claimants in antitrust damages actions says nothing about the prospects for
success of such claims before national courts,77 whether owing to a high substantive burden of proof,
evidentiary difficulties, or even excessive costs or procedural hurdles which prevent such cases
getting into court in the first place.

Effect of national infringement decisions

Pursuant to art.16 of Regulation 1/2003, which codifies the holding in Masterfoods,78 Commission
infringement decisions that establish breach of arts 101 or 102 TFEU have a binding effect on
national competition authorities and courts. This means, in practice, that where anti-competitive
conduct has been the subject of a Commission infringement decision, that decision can itself be relied
upon as conclusive evidence of breach in any subsequent private damages litigation relating to the
same behaviour. A claimant, therefore, need only establish causation and loss to succeed in a claim
under the Courage principle. Insofar as establishing breach is often the most difficult aspect of any
claim for damages in technical terms, whether owing to an absence of evidence of a secret cartel, or
the economic complexity of establishing breach of art.102 TFEU in line with the Commission’s "more
economic approach", it is unsurprising that follow-on actions comprise the great bulk of private
antitrust enforcement activity at present.

The Directive further facilitates litigation on this basis by extending binding effect to final decisions of
national competition authorities that establish breach of arts 101 or 102 TFEU or equivalent national
competition law.79 Notably, however, the Council proved rather more reticent than the Commission
towards a fully decentralised application of EU competition law, and thus insisted that such binding
effect be restricted to follow-on litigation within the Member State of the particular competition
authority. Outside the home Member State, NCA infringement decisions are treated as "at least prima
facie evidence that an *E.L. Rev. 590 infringement of competition law has occurred", thus reflecting,
to an extent, some of the uneasy compromises found in recent case law on the decentralised
application of competition law under Regulation 1/2003.80 Insofar as competition law breaches
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sanctioned by NCAs rather than the Commission are inherently more likely to affect only one or a
small number of Member States, the negative effects of this restriction may be less significant in
practice—although the negative implications from the perspective of comity are more obvious.

What may limit the utility of this provision to a greater extent, however, is the increasing use of
commitment decisions to conclude antitrust investigations at national level.81 Only infringement
decisions taken by NCAs have binding effect under the Directive. Conversely, commitment decisions,
which, typically, are used to conclude antitrust investigations on the basis of enforceable undertakings
from defendant firms to modify their behaviour or structure to address the competition concerns
identified, do not contain formal findings of breach.82 This being the case, the effectiveness of art.9 of
the Directive as a means of stimulating greater follow-on litigation is likely to be more restricted within
those areas where greater use is made of commitment procedures, namely art.102 and non-cartel
art.101 cases (and under parallel domestic provisions). Conversely, commitment decisions are
viewed, at least by the Commission,83 as wholly inappropriate in respect of hard-core cartels, a
disparity that underlines the fact that the Directive will, arguably, be of greatest use to victims of
secret cartel conduct.84

Limitation periods

As discussed, violations of competition law are often characterised by information asymmetries, which
means, among other things, that victims may be unaware that anti-competitive conduct by suppliers,
rivals, etc. has been ongoing for some time, or has even concluded. In such circumstances, an action
for damages might easily become time-barred before a would-be claimant realises that a cause of
action exists. Given the preference among litigants to follow on from infringement decisions of
competition authorities, again too inflexible an approach to limitation periods in this context might bar
follow-on actions before there is any decision from which to follow on.

Thus, the Directive seeks to impose minimum harmonised limitation periods for private enforcement
actions among the various Member States, while addressing each of these potential obstacles. It
requires that Member States lay down specific limitation periods for antitrust damages actions,85

which must not be less than five years in duration.86 Time cannot begin to run until an infringement
ceases, and the claimant knows or can reasonably be expected to know the identity of the infringer,
that the behaviour constitutes a breach and that it incurred losses as a result.87 Accordingly, so long
as a secret cartel, for instance, remains secret and/or ongoing, time cannot be extinguished on
potential claims. Additionally, time-limits are to be suspended where any competition authority takes
action in respect of investigating or prosecuting the anti-competitive conduct at issue, thus addressing
the concern that time might expire while a victim waits *E.L. Rev. 591 for the completion of a public
enforcement procedure. Any such suspension cannot end until at least one year after a final
infringement decision or other closure of the relevant procedures.88

Joint and several liability

Underlining the fact that private antitrust actions are "generally torts"89 at national level, the Directive
requires Member States to implement rules of joint and several liability for undertakings that breach
competition law through "joint behaviour".90 Although undefined in the Directive, the latter concept
would seem to be similar to the approach of imposing liability on cartel participants for the breach as a
whole, in circumstances where the undertaking concerned has taken part in a common unlawful
enterprise by actions that contribute to the realisation of the shared anti-competitive objective.91 Joint
and several liability is, moreover, well established in relation to fines imposed for breach of
competition law by the Commission (particularly cartels), albeit only with respect to the several legal
entities that may comprise a single undertaking.92 The rationale for joint and several liability is, of
course, to provide greater protection for victims, who need only sue one cartellist to recover the whole
amount of their losses, and are moreover protected from the risk that their actual direct or indirect
supplier might go out of business in the meantime. To increase fairness to defendant undertakings,
contribution can be sought from other infringers by any undertaking that has paid out under the
principle of joint and several liability.93

Much as in the context of disclosure, however, the rules on joint and several liability contain a number
of exceptions that have very clear policy-based origins. First, the Parliament, perhaps with an eye to
issues of social in addition to economic policy in this context, inserted an exception to the general rule
for small and medium-sized enterprises. Such entities are liable only to their own direct and indirect
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purchasers, provided that they had a market share below 5 per cent at the time of the breach, and
where application of the normal rules of joint and several liability would "irretrievably jeopardise its
economic viability and cause its assets to lose all their value".94 Exceptions to this exception exist
where the undertaking concerned had either a leadership or coercive role in the infringement, or is a
recidivist,95 both of which also constitute aggravating circumstances under the Commission’s fining
guidelines.96 This derogation is, quite obviously, populist in its orientation: protecting small
businesses, or perhaps their employees, from an undue financial burden in the first instance that
might destabilise or even destroy a smaller firm. Two factors may limit its importance in practice,
however: both the relatively high threshold to be reached in order to claim the benefit of this
exemption; and, more pragmatically, the fact that claimants are less likely to sue firms that may go
bankrupt instead of paying any award.

Secondly, and linked to a recurring theme within the Directive, immunity recipients are liable only to
their own direct or indirect purchasers or providers in the first instance, and will be jointly and
severally liable to other injured parties only where full compensation cannot be obtained from other
undertakings that were involved in the same breach.97 As with the limitations on disclosure, the clear
objective here is *E.L. Rev. 592 to maintain the attractiveness of leniency programmes by ensuring
that the financial benefits of seeking leniency in the first instance are not negated by a greater private
enforcement burden in the longer term. The legitimacy of granting such precedence to leniency is
considered further below.

Quantification of harm

One of the more technically complex aspects of any private damages litigation concerns the task of
quantifying the harm actually suffered by claimants. As the Recitals to the Directive note:

"Quantifying harm in competition law cases is a very fact-intensive process and may require the
application of complex economic models. This is often very costly …." 98

Moreover, the assessment of any alleged losses, by definition, involves comparison to a hypothetical
situation, that it, the greater profits that would be made or lower expenses incurred by the claimant in
a more competitive market.99 Given these practical difficulties and inherent uncertainties, the Directive
takes the pragmatic, albeit perhaps unusual, step of mandating a more relaxed approach to
quantification of harm by national courts in antitrust damages actions. Specifically, it obliges Member
States to ensure that both the burden and standard of proof are not set at a level that would make
recovery "practically impossible or excessively difficult", and requires that domestic courts be
permitted simply to estimate harm suffered where precise quantification is impossible.100 The Directive
also requires a rebuttable presumption of harm in cartel cases,101 on the basis that such cases almost
inevitably result in overcharges for customers.102 These provisions are, moreover, complemented by
an explicitly non-exhaustive and non-binding Practical Guide on Quantifying Harm,103 issued in
parallel with the Commission’s proposal for a Directive, which provides more detailed guidance on
economic approaches to quantifying loss in antitrust cases.

Consensual dispute resolution

Alternative dispute resolution processes find increasing favour at EU level, both with respect to
consumer disputes104 and other civil and commercial matters.105 Moreover, claims for damages arising
from antitrust infringements are, arguably, particularly well suited to consensual solutions, insofar as
such cases often arise in the context of ongoing contractual relations between suppliers and
purchasers, where settling on (relatively) amicable terms may be desirable for all parties in the longer
run. (The incongruity of the exclusion of settlement data from the Commission’s assessment of
existing levels of private enforcement activity becomes more apparent here.106) Against this
background, it is unsurprising that the Directive introduces a series of baseline protections, designed
to encourage and facilitate consensual resolution.

First, mirroring the concerns outlined with respect to concurrent public enforcement proceedings, the
Directive requires Member States to ensure that limitation periods for private damages actions are
suspended *E.L. Rev. 593 for the duration of any consensual dispute resolution process.107 Similarly,
national courts must be empowered to suspend such proceedings for up to two years where the
parties concerned are engaged in consensual resolution processes relating to the same claims.108

Competition authorities are also permitted (though not, apparently, obliged) to take account of any
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compensation already paid as a result of a consensual settlement as a mitigating factor when setting
the amount of competition fines,109 as the Commission has done, informally, in a number of cases.110

Secondly, the Directive introduces rather complex rules with respect to further claims by or against
parties to any consensual settlement, likely to be most applicable again only where the claim
concerns "joint behaviour". Following any consensual settlement, the claim of the settling injured party
must be reduced by the settling co-infringer’s share of the harm caused by the breach,111 while any
remaining claims of the settling injured party can be exercised only against non-settling co-infringers.
112 The exception is where the non-settling co-infringers cannot pay the damages that correspond to
the remaining claim of the settling injured party, in which case the latter may exercise the remaining
claim against the settling co-infringer—unless the terms of the consensual settlement expressly
exclude this possibility.113 In determining the amount of contribution that may be recovered from a
co-infringer, national courts are required to take account of damages already paid under a prior
consensual settlement procedure114; where, however, settling injured parties exercise remaining
claims against non-settling co-infringers, no claims for contribution are permitted against the settling
co-infringer.115

Analysis

On paper at least, the Directive is a remarkable if somewhat piecemeal achievement, both as an
effort to foster greater antitrust litigation throughout the EU and, more fundamentally, as an example
of vertical harmonisation of private law. Building upon the forceful statements of the Court of Justice,
the Directive seeks to render the expansive but abstract right to claim damages under Courage more
tangible and realisable in practice. Although its innovations are limited to certain aspects of the private
enforcement process, and are moderated by broader policy considerations, it is undeniable that the
Directive represents a significant step forward in terms of establishing an EU-wide baseline for
antitrust damages actions before Member State courts. It does so, furthermore, by distinguishing, and
arguably privileging, such litigation for further harmonisation at EU level. Although remaining much
less than exhaustive, antitrust damages actions now stand as one of the foremost examples of
harmonisation of domestic tort rules, in terms of both the underlying substantive (judicially developed)
right to claim compensation, and the (legislatively mandated) procedural innovations intended to
further realise this right in practice. Yet, to celebrate the Directive simply because it achieves a
degree of harmonisation—and gives the Commission a partial victory, after a decade of fairly bruising
legislative efforts—would neglect two essential questions: whether the reforms mandated will make a
positive contribution to competition enforcement within the EU; and whether, in essence, the game
has been worth the candle here. *E.L. Rev. 594

A number of the Directive innovations are straightforward and uncontroversial: take, for example, the
binding effect now granted to final infringement decisions of NCAs for the purposes of facilitating
follow-on actions. Insofar as NCAs are explicitly empowered to take formal findings of breach of arts
101 and 102 TFEU under art.5 of Regulation 1/2003, it seems logical that such decisions should
operate as conclusive proof of breach for the purposes of subsequent private litigation. The strategic
compromise to restrict binding effect to the NCA’s home jurisdiction is, one might argue, contrary to
the spirit of the decentralised enforcement framework under Regulation 1/2003, as well as the idea of
mutual recognition more generally. Although this restricts the potential scope of this reform, however,
it would be churlish only to criticise its limitations. One may hope, moreover, that, in accordance with
their duties of sincere co-operation,116 national courts will give due evidentiary weight to formal
findings of breach from other EU jurisdictions.

Similarly, although the express articulation of indirect purchaser standing takes EU competition law in
a different direction to the current approach in US antitrust, it is, arguably, simply a natural
consequence of the expansiveness of the right to claim compensation established in Courage.
Indeed, the remarkable breadth of the Courage principle, at least in theory, has been reaffirmed in
emphatic terms by the Court of Justice in Kone, while in her Opinion, A.G. Kokott explained how the
approach of the then proposed Directive confirmed a right to claim for umbrella pricing.117 The
inclusion of a concomitant passing-on defence is, equally, a reflection of the fact that EU law requires
full compensation, but not overcompensation, in this instance.118 Yet, the practicalities of actually
bringing successful indirect purchaser claims remain underdeveloped by the Directive, particularly in
the absence of any binding obligation upon Member States to establish mechanisms for collective
redress.

Other aspects of the Directive require greater scrutiny. A persistent criticism throughout the legislative
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process has been its perceived incompatibility with the approach of the Court of Justice in Pfleiderer
and Donau Chemie, given that the legislation introduces an absolute bar on disclosure of leniency
statements and settlement submissions.119 Yet, the decision in Pfleiderer, which confirmed the power
of Member States to determine the rules on access to documents, but required a possibility of
disclosure in appropriate circumstances, was expressly premised upon an "absence of binding
regulation under European Union law on the subject".120 The Directive, self-evidently, fills that void.
Although Member States are precluded, by virtue of the principle of effectiveness, from enacting
domestic rules or taking decisions that hinder the realisation of EU law at the national level, the
concept of effectiveness surely cannot be invoked to constrain the EU institutions from altering or
augmenting the content of EU law itself. The Court of Justice has acknowledged that safeguarding
the integrity of public enforcement procedures, including leniency programmes, is itself a compelling
public policy goal.121 Cartel settlement procedures are also an increasingly prominent aspect of public
enforcement, intended to increase both certainty and efficiency. In view of the fact that the exceptions
from disclosure here are narrowly circumscribed, that the Court of Justice accepts that, *E.L. Rev.
595

"there is no need for every document relating to a proceeding under Article [101 TFEU] to be
disclosed to [a] claimant … as it is highly unlikely that the action for damages will need to be based on
all the evidence in the file",122

and, moreover, that leniency statements and settlement submissions each contain inculpatory
material provided voluntarily by undertakings in order to facilitate public enforcement, it would be both
contrary to good sense and an undue fetter on the EU legislative process for the Court of Justice to
object to this derogation on effectiveness grounds. Whether privileging such material is defensible as
a matter of policy, however, is a different question.

Leniency applicants, in particular, receive notable preferential treatment under the Directive,
benefiting not only from the exemption from disclosure, but also from exceptions to the ordinary joint
and several liability rules, at least in the first instance. The strong emphasis placed by the
Commission on leniency as a gateway to prosecution of cartels has been queried, especially since, in
practice, leniency appears to be less effective as a means of disrupting existing cartels and is used
more frequently simply as a means of minimising potential penalties when a cartel falls apart.123 A
recent review of practice under Regulation 1/2003 suggests, moreover, that NCAs rely upon leniency
programmes to drive cartel enforcement to a much lesser extent than the Commission: about
three-quarters of the Commission’s cartel investigations were triggered by leniency applications,
compared with only one-third of NCA cases, where ex officio investigations and complaints play a
larger role.124 It is, therefore, somewhat counterintuitive that the express prohibition on disclosure of
leniency statements and settlement submissions binds only national courts, whereas disclosure by
the Commission continues to be governed by the Transparency Regulation. One might also query
whether that latter Regulation, which is expressly designed, primarily, to improve legitimacy and
accountability "to the citizen in a democratic system",125 is in fact an appropriate vehicle by which to
weigh up the conflicting private interests that essentially comprise the core of most antitrust damages
actions.

The full compensation standard, while reflecting the orthodoxy within EU law,126 also has the potential
to create uncertainty when considered alongside the limited protection from joint and several liability
granted to leniency applicants and defendants that enter into consensual settlements. In both
instances, the liability of a privileged defendant is capped—unless, that is, a claimant cannot recover
from other cartellists besides the leniency applicant or from non-settling co-infringers. The difficulty for
any undertaking that contemplates such a voluntary acceptance of liability, whether through a
leniency application or consensual settlement, is that the key factor that determines, ultimately, the
full extent of their liability to private damages lies outside the control, and often the knowledge, of that
undertaking: namely, the ability of co-infringers to satisfy any compensation claim. Insofar as leniency
programmes, in particular, are premised upon a rational ex ante calculation by would-be applicants of
the benefits compared to the disadvantages of co-operation,127 such uncertainty surely diminishes,
under this theory, the attractiveness of any application. Moreover, in practice, full compensation
seems to be a concern primarily in the context of cartel victims who suffer overcharge; for claimants
who allege losses due to *E.L. Rev. 596 foreclosure, the Commission’s Practical Guide on
Quantifying Harm suggests, correctly but rather disingenuously, that it may be "more straightforward"
simply to pursue sunk costs.128

Two further more fundamental critiques of the Directive and its approach might also be advanced, the
first based on regulatory competition, the second on the ostensible need to further develop a private
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"competition culture" within the EU.

First, throughout the legislative process the Commission has pointed to the considerable
variations—the "uneven playing field"129 —to be found across the Member States in terms of the
procedures and substantive rules available for bringing private antitrust damages actions. It is
precisely for this reason that the Directive is based upon TFEU art.114—which enables harmonisation
in pursuit of "the establishment and functioning of the internal market"—in addition to TFEU art.103,
although a degree of scepticism was expressed above about the extent to which existing market
structures actually hinder inter-market penetration. Yet, it would be clearly inapt to describe the
intended outcomes of the Directive as a levelling of the playing-field for private damages actions
across the EU. As noted, the Directive is decidedly non-exhaustive in terms of the range of issues
covered; for issues outside its scope, national procedural autonomy—and thus divergence—remains
the rule. Even for issues within its coverage, however, the minimum harmonisation envisaged retains
considerable scope for (potentially very significant) national variations. Somewhat incongruously,
despite the fact that the Recitals to the Directive suggest that it is the existence of more effective rules
for private enforcement that operates, primarily, as a disincentive to free movement, Member States
still retain full freedom to adopt more favourable domestic procedures. Thus, while the Directive
engages in a partial levelling up in terms of national procedures on an EU-wide basis, it does not
achieve a levelling off, so that quite considerable unevenness in terms of the legal landscape will
remain. The Commission did not address the extent to which continuing regulatory competition
following enactment of the Directive might hinder the objectives it pursues—or, conversely, whether
the apparent internal market angle was merely a political expedient.130

Similarly, a broader critique of the Directive, and the tenor of EU legislative efforts in this area more
generally, would be that the Commission, arguably, has never really made the case for a robust
competition culture in Europe at all—at least, not one premised upon private antitrust damages suits.
The persistent criticisms directed against its original expansive Green Paper131 persuaded the
Commission that comprehensive reform was either unnecessary or untenable, and it subsequently
made much of its choice to jettison certain "US-style" procedural innovations in its final proposals.132

Yet, beyond the perhaps unexpected articulation of a distinct right to claim damages in this context in
Courage —a holding that is more readily explicable to competition lawyers, familiar with the US
comparative experience, than generalist EU lawyers—there is arguably little about antitrust damages
actions that distinguishes such litigation from other areas of private law, and thus merits intensive
harmonisation. As the Commission has acknowledged in its later work, private antitrust enforcement
is concerned, essentially, with compensation of losses suffered by self-interested individuals;
although it involves, obliquely, the enforcement of competition law, private litigants do not act,
primarily, in the public interest.133 Moreover, there are aspects of the reforms mandated by the
Directive, such as the wide-ranging powers of disclosure, that quite clearly have broader implications
for legal culture more generally at national level. It might *E.L. Rev. 597 therefore be queried whether
it is possible to devise a homogeneous competition culture that can be accepted and applied across
the various Member States—as well as whether such a development would be beneficial, not to
mention necessary.

It was noted at the outset that the new Directive is, in essence, an exercise in compromise and
tempered expectations. Non-comprehensive in coverage and minimalist in its approach to
harmonisation, its provisions address discrete problems in lieu of more overarching reform of private
enforcement mechanisms across the EU. Yet it reflects—alongside cases such as Courage,
Pfleiderer and even the curious case of Otis,134 where the Commission sought to rely upon its own
infringement decision in follow-on action at national level—a growing acceptance of the central role
now played by private enforcement in the application of EU competition law. While the Directive may
not, therefore, effect a sea change in relation to private antitrust litigation in and of itself, it is indicative
of a broader shift within the enforcement framework for competition law within the EU, which now
comprises two distinct, and arguably equally important, pillars: both public and private enforcement.135

Whether the Directive strikes an appropriate balance between these largely complementary but
occasionally competing mechanisms, as well as whether it will have the desired effect of encouraging
the development of a "genuinely European" approach to private antitrust litigation that avoids the
drawbacks of its transatlantic counterpart, remains to be demonstrated in practice.

Niamh Dunne

E.L. Rev. 2015, 40(4), 581-597
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