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1. Fault based liability. The general principle of art. 914 GCC


The Greek Civil Code (hereinafter GCC), in its 39th  Chapter (arts. 914-938) – chapter devoted to “unlawful acts”, the Greek equivalent to the concept of tort or delict
-, follows as a rule the principle of “no liability without fault”
.


The first article of this Chapter (art. 914) is a general clause on delictual liability
 and lays down: “A person who unlawfully and through his fault has caused prejudice to another shall be liable for compensation”. This provision, one of the most fundamental in the GCC, stipulates one of the broadest sources of obligations, the act or omission which is unlawful and due to fault, the civil delict, which on the fulfilment of the other conditions of the provision, i.e. prejudice (injury, detriment, damage) and causal relation between this act and the prejudice, creates an obligation to compensate on the party responsible
. The provision of art. 914 of the GCC is, according to the – almost absolutely - prevailing view, which reflects the objective theory, a blank norm to what concerns "illegality". This means that the substantive content of "illegality" is not found in the provision of the article 914 itself, but in the rest of the legislation, to which the provision refers. If a certain act is illegal or not will be judged by other provisions, which prohibit or permit such an act, and not by art. 914 of the GCC
. 
2. Strict liability
Only as an exception, the GCC introduces strict liability
 in two cases: in the case of non-domestic animals (art. 924 § 1) and in the case of liability for employees (art. 922); it also makes liability for fault to approximate to strict liability by means of reversing the burden of proof, in case of harm inflicted by a person under supervision (art. 923) or by a domestic animal (art. 924 § 2)
 or in case of damage caused by the collapse of buildings or structures (art. 925) from natural causes and without the intervention of human force
. The supervisor, or respectively, the keeper or the owner, are then presumed to be responsible. The duty to make reparations does not arise only if they satisfy the requirements of the exculpatory proof under art. 923, or art. 924§2, or art. 925 respectively
. A general rule comparable to art. 914 and regarding strict liability is not provided in the GCC. However, no-fault liability is also found in special laws, which impose strict liability in certain cases. The most usual basis of justification for these cases is that the activity of the person causing the prejudice constituted a source of risk and, usually, a source from which benefits could be drawn for himself (in which case, it seems even more justifiable that the beneficiary should also shoulder the losses stemming from the same source)
.
3. Risk liability
Accordingly, in order to cope with the problem of civil liability deriving from the use of sources of increased risk that may lead to mass accidents, such as motor vehicles, atomic energy etc., the method of enacting appropriate statutes
 has been followed in Greece
. Thus the GCC is supplemented by several auxiliary statutes enacted to deal with particular allocations of risk and liability
. 

Such statutes are the following
:

· Law 3950/1911 on the civil and penal responsibility arising from motor vehicles
.

· Law 551/1915 on the responsibility for accidental injury at work.

· Law 314/1976 ratifying the 1969 Brussels International Convention on Civil Liability for Oil Pollution Damage
, as subsequently amended and complemented; Law 1269/1982 ratifying the 1973 International Convention for the Prevention of Pollution from Vessels; Law 1638/1986 ratifying the 1971 Brussels International Convention on the Establishment of an International Fund for Compensation for Oil Pollution Damage; the Presidential Decree 81/1989 and the Presidential Decree 494/1989.

· Law 563/1977 ratifying the 1972 Washington, London and Moscow International Convention on International Liability for Damage caused by Space Objects.

· Law 743/1977 on the protection of the marine environment
.  

· Law 855/1978 ratifying the 1976 Convention for the Protection of the Mediterranean Sea against Pollution.

· Law 1147/1981 ratifying the 1972 London International Convention on the Dumping of Wastes and Other Matter.

· Law 1650/1986 on the protection of the environment (art. 29 of which deals with responsibility for damages arising from pollution of the environment) as amended and complemented by art. 98 of Law 1892/1990 and the Act of the Council of Ministers 19/1988, ratified by art. 1 of Law 1788/1988.  

· Law 1758/1988 ratifying the Protocol for the amendment of the Paris Convention on Third Party Liability in the Field of Nuclear Energy
 of 29 July 1960
, as amended by the additional protocol of 28 January 1964. 

· Code of Air Law (Law 1815/1988) on the responsibility from internal flights
 (art. 106-121). 

· Emergency Law 596/1937 ratifying the 1929 Warsaw Convention for the unification of certain regulations related to the international air transport
, as amended by the 1955 Hague Protocol (Legislative Decree 4395/1964) and the 1971 Guatemala Protocol (Law 1778/1988) on accidental injury to persons and accidental loss or damage of goods in carriage by air.  

· Law 3393/2005 ratifying the 2001 London International Convention on Civil Liability for Bunker Oil Pollution Damage. 

The International Convention on Civil Liability for Damage resulting from Activities Dangerous to the Environment
, signed at Lugano on 22 June 1993 under the auspices of the Council of Europe has not yet been ratified by law in Greece.

The said statutes, in an effort to solve the problems arising out of mass torts, follow as a rule the principle of strict liability
, which is in general restricted in a short period of time and limited in amount
. They provide for the establishment of a compensation fund which will cover the total amount, under limited liability, to be distributed among the claimants in proportion to their established claims. 

The strict liability imposed on the possessors of sources of increased risk which, as a rule, can be avoided only in cases of force majeure, led the latter to the obligation of insuring their risk liability. This insurance justifies and enables the economic cover of the damage and indicates that our era is not only one of increased risk but also of increased and ever increasing insurance coverage
.
4. Civil wrongs deriving from special statutes 

As the general clause on delictual liability (art. 914 GCC) presents some difficulties regarding the proof of fault and causality on the part of the victim, the Greek legislator- following the international tendency of helping the victim, when the position of the latter is weak due to the development of the technology and his consequent inability to easily prove fault and causality- has enacted new statutes dealing with particular civil wrongs
 .

Such statutes are:
- l. 2251/1994 for the protection of the consumer regulating the liability of persons rendering services.

- l. 1178/1981 and 2243/1994 regarding the civil liability of the press.

- l. 2472/1997 regulating the liability in case of illegal process of personal data. 

      - l. 3471/2006 on Protection of Personal Data and of Private Life in the Field of   Electronic Communications, which incorporated the Directive 2002/58/EC of the European  Parliament and the Council of 12th July 2002, regulating the liability in case of violation of its provisions.
i. Civil liability of persons rendering services according to l. 2251/1994. Liability of lawyers
There is no unanimity in theory on whether the legal ground for the liability of persons rendering services, which stems from art. 8 of the l. 2251/1994 is contract, tort, or the law. Also, though it functions as a liability complementary to the liability of the producer for defective products provided in art. 6 of the aforementioned law, the liability of persons rendering services is not a strict liability but an hybrid strict liability, which means that fault is required but there is a reverse of the burden of proof
.
Of special interest is the decision 18/1999 of the Court of Cassation (full bench)
, as it deals with the liability of lawyers. The Court of Cassation with this decision and with a large minority (9 dissenting members) has decided that the special nature of the profession of lawyers on the one hand and the scope of the law 2251/1994 for the protection of the consumer, which has incorporated the Directive 85/374/EEC, on the other, make it that the lawyers are exempted from the scope of the said law. Hence lawyers do not fall under the category of persons (architects, doctors, etc) that are liable towards their clients according to art. 8 of the above law. According to the view of the minority, however, lawyers should not be exempted, as, while exercising their professional activity, they offer services in an independent way
.
It has to be mentioned here that, though the EU has not yet issued a directive regarding the liability of persons rendering services, the Greek legislator has made a further step, introducing with the above mentioned l. 2251/1994 not only provisions regarding the liability of producers, but also the liability of persons rendering services (art. 8). Said article has been drafted in conformity with the draft of the EU Directive on liability of persons rendering services (CONSOM 20/ECO 86/6378/92, 12.5.92).
ii. Civil liability of the Press


The only art. of the l. 1178/1981 regarding the civil liability of the press introduces strict liability for the owner of the printed matter in case of a published matter that offenses the honour and reputation of a person. This strict liability exists even if the elements of fault exist only at the person of the author, the publisher or the publishing director. These persons are all in solido liable with the owner according to art. 926 of the GCC.


The liability of the publisher - director is not a strict one but a liability based on fault according to arts. 914, 919 and 920 of the GCC. The publisher – director is liable when he has included the offensive article in the material to be printed, out of his own fault and knowing that its content is offensive
.

Very interesting is the decision 1043/2001 of the Court of Cassation
. According to this decision, the provision of § 4 of the only art. of the l. 2243/1994, (that has replaced  2 of  the only art. of the above mentioned l. 1178/1981), which states that the amount adjudicated as moral harm, according to the above mentioned art. 932 of the GCC, for certain illegal acts made by the press cannot be less than 10.000.000 drachmas (the equivalent of 23.947 Euros), is not contrary to art. 2 of the Greek Constitution, according to which the respect and the protection of the value of the human being constitutes a primary obligation of the State. It is not contrary either to art. 14 § 1 of the said Constitution for the protection of the Press, as, according to art. 26 § 1 thereof, the legislator, when regulating the relations of human beings and the sanctions and obligations that derive from their behaviour, has the right to fix maximum or minimum limits, within which the judge may act. Finally the said provision does not contravene either art. 10 § 2 of the European Convention on Human Rights or art. 19 § 3 of the International Covenant on  Civil and Political Rights, as the right to the freedom of expression, to which belongs the right of transmitting information, is submitted to limitations and sanctions, that are provided by law, and aim at the protection of the honour and of the rights of third persons. The Court of Cassation, however, considers that the court, when judging the case, has to take in concreto into consideration whether the adjudication of the provided by the law minimum amount of 10.000.000 drachmas violates the principle of proportionality between the means used and the aim wanted, principle explicitly expressed in art. 25 § 1 of the revised in 2001 Greek Constitution, and adopted steadily in the jurisprudence of the European Court of Human Rights. 

iii. Civil liability in case of illegal process of  personal data 
Art. 23 of the l. 2472/1997 provides for the civil liability of the physical or legal person that causes a damage or moral harm to physical persons in violation of the provisions of the said law
. The amount adjudicated as moral harm, according to art. 23 § 2 sent. a’ of the above mentioned law, cannot be less than 2.000.000 drachmas (the equivalent of 5.869, 41Euros), unless a smaller amount has been asked or the violation is due to negligence. The adjudication of an amount of money as moral harm is possible even if the damage is minimal
.
iv.Civil liability in case of violation of l. 3471/2006 on Protection of Personal Data and of Private Life in the Field of Electronic Communications 
 L. 3471/2006, which incorporates the Directive 2002/58/EC of the European Parliament and of the Council of 12 July 2002, states in its art. 14 that any natural or legal person that provokes damage by violating its provisions is bound to full damages. It also provides that if moral harm is provoked, non-pecuniary damages are owed according to art. 932 GCC; said non-pecuniary damages cannot be less than ten thousand (10,000) Euros, unless the victim asked for a smaller amount, and are adjudicated regardless of the requested damages for material damage.
The above mentioned l. 3471/2006 abolished and replaced l. 2774/1999 on Protection of Personal Data and of Private Life in the Field of telecommunications, passed mainly in implementation of the Directive 97/66/EC, abolished since 31.10.2003 with the Directive 2002/58/EC, which included similar provisions. The abrogated l. 2774/1999 provided additionally that the person who proved that it did not know nor it should have known the possibility of provoking damage to somebody else is exempted from any liability. This provision is not included in the new L. 3471/2006 not for any other reason but, as it is explicitly mentioned in the preamble of the Law, because the said issue is regulated by the  relevant provisions of the GCC.
   5. Presuppositions for the establishment of liability according to art. 914 GCC
        i. Illegality. The violation of the general duties of providence and care constitute an     “unlawful” act

Under the influence of the Greek literature
, there is a tendency in the jurisprudence
 of broadening the meaning of the term “illegally” in art. 914 including therein also the violation of the general duty of providence and care. According to this broad interpretation of the term “illegally”, not only the act that violates a prohibitory provision of the law is illegal, but also the act that violates the general duty of providence and care dictated by the principle of good faith. So, whoever does not take the appropriate measures in order to avoid the risk of provoking a detriment to the goods of other persons may be liable to damages for the damage caused.
Especially in relation to car accidents, the Supreme Court has repeatedly pointed out that abiding with the minimum prerequisites imposed by the Highway Code on the drivers of vehicles when they drive does not free such drivers from the obligation to go even beyond what is dictated by the said Code when this is necessary in order to avoid a detriment or in order to diminish the detrimental consequences of an act
.
       ii. The omission as an illegal behaviour 


The behaviour that can lead to an obligation for damages according to art. 914  GCC can be either a positive act or an omission. An omission constitutes an illegal behaviour when there was a special legal obligation for the protection of the right or interest that has been inflicted and for the avoidance of the detrimental result. Accordingly, the Court of Cassation
 has ruled that such an illegal behaviour also exists when there is an obligation for protection dictated by the law or the contract or the good faith according to the prevailing social understanding, and, more particularly, when somebody has created a situation of danger with his previous act, and he has not taken the necessary measures to avoid such a danger. Such an obligation for protection also exists when an enterprise has addressed to the public an invitation to visit or use a particular space of its premises; in this case the enterprise must have taken all necessary and appropriate measures for the security of the visitors.

iii. The notion of negligence

The infringement of the obligation generally required of every member of society to exercise the care, which a reasonable man is capable of taking in the circle of his competence is seen, according to the Greek law (art. 330 GCC), as a form of fault (negligence). This behaviour of the culprit (negligent conduct, contrary to the care generally required) also constitutes an unlawful conduct. The same term, negligence, is used for the unlawful conduct and for the fault. But this does not mean that, according to the Greek law, which is based on the fault principle, two conditions – illegality and fault –have not to be met, even if they are fulfilled by the same act
.

       iv. Direct prejudice 

A question that arises when applying art. 914 of the GCC is whether the person indirectly prejudiced by the unlawful act may also ask for reparations. From the arts.914, 297 and 298 of the GCC
 it is deduced that only the person that has been directly prejudiced may ask for reparation. To the contrary, the person that has been indirectly prejudiced, that is the one who has sustained a damage from the injury of a legal good belonging to another person, has a right to damages only if such a right is specifically provided by law
. Such a right is provided: a) in art.928 subpara. b’, according to which, in case of death, the person bound to pay damages is also bound to make reparations, for the loss of maintenance or services, to the person who is entitled by law to claim maintenance or the performance of services by the victim
 and b) in art.929 subpara. b’ GCC, according to which, in case of injury to the body or the health of a person, the person bound to pay damages, must also compensate the third party, who, being entitled by law to claim the performance of services by the victim, is now deprived of the services because of the delict committed against the victim.


In conformity with the above, the Court of Cassation
 has considered that the general partnership has no right for damages against the person who has caused the death of a partner, from whose commercial activity also the partnership earned gains.

         v. The causal relationship  


One of the presuppositions of art. 914 of the GCC is the existence of a causal relationship between the act or the omission and the damage
. Following the theory of causa adequata, which is the prevailing one in the Greek Civil Law
, the jurisprudence
  states that such a causal relationship exists, when the act or omission is, according to the dictation of common usage, capable to entail the prejudice and it actually caused it.  
6. Art. 919 GCC. Acts contra bonos mores 

According to art. 919 GCC whoever intentionally in a manner which violates the commands of morality causes damage to another is bound to make reparation to the other for any damage thus caused. This is a special provision that complements the provision of art. 914 of the GCC, as it extends the delictual liability also to cases where there is no direct offence of a particular right or of a protected interest. Interesting is the decision of the Court of Appeal of Nafplio 679/2000
, as it analyses when a financial institution, such as a bank, may be liable under the above article. 


In order to be liable for a damage caused to their clients, the institution’s organs must have shown a behaviour contrary to bonos mores. Such a behaviour is shown, according to the above mentioned decision, when: 

i) the financial institution exploiting its monopolistic or dominant position against its client, undertakes, specially at a critical for the client economic period, measures, which, in substance, aim at his annihilation, instead of offering him the usual to the banking transactions possible financial solutions, which will enable him to surpass the economic danger. These facilities must be substantial, that is they must aim not only at the provisional prolongation of the client’s (usually being an enterprise) viability, but at his definitive survival, 

ii) the financial institution, exploiting its monopolistic or dominant position against its client, threatens the latter that it will terminate the loan agreement and ask for the whole amount to be paid. This behaviour obviously violates the commands of morality, taken into consideration the above mentioned economic superiority of the financial institution. This threat does not constitute the threat of art. 150 GCC (that is a threat, which, under the circumstances, instills fear in a sane person and poses a serious and immediate danger to the life, physical integrity, liberty, honor or patrimony of such a person or of persons closely related to him, and which may render void the juridical act resulting from the declaration of will, which is based on this vice of consent), but constitutes an abusive exercise of the contractual rights, as, with this behaviour, the financial institution excessively binds the client and suppresses his economic, commercial and contractual freedom, 

iii) though the financial institution has repeatedly promised to the debtor, using deceiving means, that, due to the latter’s economic situation, it will reformulate the existing debt in a manner convenient to him, at the end the Bank does not live up to its promise, 

iv) the financial institution does not show to all clients the same attitude, does not treat all of them in the same manner or does not exercise towards all of them the principle of proportionality. The principle of proportionality is violated when the financial institution takes hard measures for some of its clients and favourable for some others, or when it takes against the client some measures, which exceed the necessary ones, in order to satisfy its legal interests and which are not taken for other clients.

The Bank violates the commands of art. 919 of the GCC also when it gives incorrect information to another Bank in relation to the trustworthiness of a client; the Bank must have acted out of dolus eventualis (eventual wilful conduct)
, that is it must have foreseen the unlawful result (damage of the other bank) as a likely (not necessary) consequence of its conduct (giving incorrect information) and in spite of this, it has accepted this result
. 

In a recent case the Supreme Court
  decided that the person, who enters an invalid - due to the lack of the legal form - contract, knowing that the form was necessary, does not act contra bonos mores, even if the other party (against whom the nullity is invoked) ignored the necessity of the form. The party that invokes the nullity does not act against bona fides, as the provisions that require the form are provisions of public order. However, a claim for damages, according to art. 914 and 919 of the GCC, may be given to the party, who ignored that the form was a necessary prerequisite for the validity of the contract, against the party who entered the contract, knowing its invalidity, provided that the latter, hid on purpose from the other party the necessity of the form at the time of the conclusion of the contract. 
7.  Art. 922 GCC. Vicarious Liability

Art. 922 of the GCC introduces an exception to the rule that delictual liability is based on one's own fault, by holding the master or a person who has assigned to another the task of performing a service, strictly liable for the prejudice caused illegally to a third party by the servant or the person assigned while performing his service
. It is long established by the jurisprudence
 that a contract between the master and the servant or the person assigned while performing his service is not necessary in order to establish liability according to art. 922; vicarious liability can be based on a purely factual or friendly or parental relationship or it can take place occasionally for one only particular act. So it is of no importance how the auxiliary person has been employed nor if his employment has been made by another person and not by the principal. It suffices that the latter acted under the guidance and orders of the principal on how he must fulfil his duties
.
Accordingly, the Court of Cassation
 decided that, in case of a car accident, the driver, possessor and owner of the car involved in the accident, are not strictly liable, according to the special legislation (law 3950/1911) regulating liability in case of car accidents, towards the passenger of said car, who has been injured. The said passenger, however, has a claim against the driver of the car according to art. 914 of the Greek Civil Code and against the owner, or possessor of the car, who has entrusted the driving of his car to a friend or to his son, according to art. 922 of the Greek Civil Code regulating vicarious liability. The existence of a juridical act or a stricto sensu contract between the driver and the owner of the car is not necessary, in order that the vicarious liability is generated; a purely factual or friendly or parental relationship suffices.
8. Art. 932. Compensation for moral harm or for pain and suffering
The compensation for moral harm does not have the character of a private punishment and does not aim at imposing a sanction on the totrfeasor. The amounts of money adjudicated used to be insignificant. Today, however, there is a tendency of the Courts, and in particular of the Administrative Courts, to adjudicate more substantial amounts of money depending on the kind of damage sustained; extremely rarely, however, if not almost never, the amount asked for is adjudicated. The following list is indicative:
	Damage
	Court decision’s number
	Defendant
	Claim
	Adjudication

	
	
	
	
	

	Illegal arrest 
	    EfAth 3043/1989
	The Greek State
	
	1.467,35 €     

(the Court of First Instance had adjudicated 586,94 €)


	Physical damage to patient during surgery
	AdmCFI (=Administrative Court of First Instance) of Athens
1405/1999

AdmEf (=Administrative Court of Appeal) of Athens 1026/2000

StE (= Counsil of State) 3081/2003                                                                                                                                                                                                                          
	Hospital                                         
	234.776,22 €
	AdmCFI of Athens:

14.673,5 €

AdmEf of Athens: 

117.388,11 €  

StE confirmed the decision of  AdmEf of Athens 

	Patient’s death  during surgery
	CFI of Athens 2137/2003
	Hospital and doctors
	880.410 € to the deceased’s husband and parents-

783.795 € to her siblings and grandmother
	330.000 € to the deceased’s husband and parents –

230.000 € to each one of her siblings and her grandmother

	Child’s death of blood transfusion contaminated with Aids 
	AdmCFI of Athens 1075/2000

AdmEf of Athens  160/2001
	Hospital 
	
	AdmEf of Athens: 58.694 € to each parent and 29.347 € to each of the child’s siblings  (the AdmCFI had adjudicated the same amounts)



	
	AdmEf of Piraeus 1048/1994
	Hospital
	293.470,28 €
	293.470,28 €  

	Handicapped patient’s death of drowning  during an excursion at the sea
	AdmCFI of Athens 11541/1999

AdmEf of Athens 2118/2001

StE 2320/2003
	Hospital 
	146.735,14 €
	AdmCFI: 73.367,57 €

to the mother   2.934,70 € to the father 
2.934,70 € to the sister 
AdmEf of Athens and StE both
confirmed the decision of AdmCFI 



	Unlawful non assignment 
	AdmCFI of Ioannina 159/2003 
	Hospital
	29.347 €
	8.804 €

	Mayor’s illegal denial to employ assigned municipal employee
	CFI of Challkida 318/2002
	Mayor
	5.869,40 €
	880,41 €

	Omission of erasing a citizen from the lists of evasion of military service- unlawful denial to voyage abroad 

	AdmCFI of Thessaloniki  1723/2000
	The Greek State
	
	5.869,40 €

	Inaccurate data included in a decision for an officer’s retirement
	AP 962/1993
	The Greek State
	
	146,73 € (the same amount was also adjudicated by the Court of First Instance and the Court of Appeal)

	Illegal temporary retirement of an officer
	AP 1186/1990
	The Greek State
	880,41 €
	88,04 €

	Illegal retirement of an officer
	EfAth
11898/1998
	The Greek State
	
	58,69 € (same amount also adjudicated by the Court of First Instance)


	Car accident – Injuries 


	AdmCFI of Lamia 115/1992

AdmEf of Piraeus 768/1994

StE 842/1998
	The Greek State
	
	AdmEf of Piraeus: 293,47 €

StE confirmed the decision of  AdmEf of Piraeus 

	
	AdmCFI of Athens 11005/1994

AdmEf of Athens  600/1996
	The Greek State
	1.467,35 €
	AdmEf of Athens: 293,47 € 

(same amount also adjudicated by the Administrative Court of First Instance)

	
	AdmCFI of Thessaloniki  3779/1994
	The Greek State
	2.934,70 €
	880,41 €

	
	AdmCFI of Thessaloniki  1921/1993
	The Greek State
	20.542,92 €
	20.542,92 €

	
	AdmCFI of Athens 3112/1989

AdmEf of Athens 1143/1991
	The Greek State
	
	AdmEf of Athens: 586,94 €

(same amount also adjudicated by the AdmCFI)

	
	AdmCFI of Chania 296/1989 
	The Greek State
	4.402 €
	880,41 €

	Car accident – Material damage
	AdmCFI of Athens 6043/1990
	The Greek State
	
	44 €


	Omission of street’s maintenance- Damage to vehicle- Material damage
	AdmCFI of Thessaloniki  4732/1998
	Municipality
	234,78 €
	58,70 €

	Omission of street’s maintenance- child’s injury
	AdmCFI of Thessaloniki   4348/1996

AdmEf of Thessaloniki 742/1997

StE 740/2001
	Municipality
	
	AdmCFI of Thessaloniki: 14.673,51 €

StE and AdmEf of Thessaloniki both
confirmed the decision of AdmCFI

	Omission to preserve a pavement - injuries
	AdmCFI of Thessaloniki   3199/1989  
	Municipality
	205,42 €
	146,73 €


	Illegal delay in issuing permit to repair a building
	AdmCFI of Chania 471/1998

AdmEf of Chania  240/2001 
	The Greek State
	
	AdmEf of Chania: 880,41 €

(same amount also adjudicated by the AdmCFI)

	Damage to property caused by explosion of ammunition in a camp
	AdmCFI of Athens 64/1991

AdmEf of Athens  477/1993
	The Greek State
	2.934,70 €


	AdmEf of Athens: 880,41 €

(same amount also adjudicated by the AdmCFI)


	Police forces’ absence during a trial- Lawyer’s assassination 
	AdmCFI of Athens 4840/2000 
	The Greek State
	146.735,14 €
	58.694 € to the wife-

58.694 € to each one of his children-

58.694 € to the deceased’s mother-  117.388 € to each one of his siblings


9. Notion of the terms “family of the victim” and “pain and suffering” in  art. 932 GCC 
According to art. 932 GCC in case of delict, irrespectively from the damages for the pecuniary injury, the court may adjudicate a reasonable, according to its judgment, amount of money for the moral or non-pecuniary harm, which the plaintiff has suffered as a consequence of the unlawful act. In case of death this amount of money may be adjudicated to the family of the victim as pain and suffering. As it is correctly pointed out the legislator deliberately does not define the meaning of the term “family of the victim” in art. 932 of the GCC “obviously because he did not want to delimit in an obligatory way the boundaries of an institution, which, because of its nature, is submitted to the influence of the social differentiations in the course of time”
.
A lot of discussion has taken place regarding the meaning of the term “family” in order to fix the circle of persons that may be entitled to pain and suffering. The Supreme Court in a series of decisions
 repeats that to the family of the deceased belong: the spouse, the descendants, the ascendants, the brothers and sisters, as well as the sons and daughters –in- law and the fathers and mothers-in-law. Among the said persons are not included uncles, nephews, first cousins nor sisters- and brothers-in-law, even if no other close relatives exist.

Anyhow, the closest relatives, who are entitled to pain and suffering, are qualified for that only if they showed love and affection to the deceased, whilst he was alive, and the deceased had the same feelings towards them. It is indifferent whether such persons co-habitated with the victim or not, as long as they are closely connected to him and suffered from his loss.  

To the issue whether the judge has to define the “family” in each particular case, taking into consideration the facts of the particular case or if he has to find out the “true” meaning of the term “family”, i. e. what the society considers as “family” at the time of the implementation of the art. 932 of the GCC, irrespectively of the concrete facts of the case, we are of the opinion that the legislator has not defined the said term, so that the Court can take into consideration what the society understands as “family” in a particular period of time; the notion of “family” at the beginning of the 20th century is not the same with the notion of “family” at the beginning of the 21st century, when couples without marriage, or even couples of the same sex may be considered as families. This, however, does not mean that the notion of “family” changes depending on each particular case that is presented to the Court in the same period of time. The Court must give a definition of the “family”, not according to the particular facts of the case, but according to what the society considers as “family” at the time of the implementation of the art. 932 of the GCC
. This is, according to our view, what the legislator wanted by not defining the term “family” himself
.
We have to mention here a very important decision of the Greek Supreme Court, the decision 97/2001
. This is the first decision of the Greek Supreme Court, which, following the new scientific views related to the interpretation of art. 932 subpara. c’ of the GCC and the numerous relative decisions of the Courts of Appeal of the last 15 years, states that damages for pain and suffering can be asked also for the foetus
 as well as for the baby of a very young age; and this irrespectively from their incapacity to feel any pain already at the time of the death. 

The Court of Cassation for the first time recognizes that the adjudicated amount can be for future pain and suffering (argument from art. 298 GCC, which recognizes the restitution of the future patrimonial damage). The jurisprudence of the Court of Cassation, before the decision 97/2001, did not recognize such a possibility
, because on the one hand damages for pain and suffering were given only for present and actual pain and suffering and on the other because foetuses and babies did not have yet a formed moral personality, which would enable them to feel a grievance
.

10. Concurrent fault


The GCC provides in its art. 300 that if the injured party has contributed by his own conduct to the causing or the extent of the damage he has sustained, the court may, at its free discretion, either not award compensation or reduce its sum. Art. 300 GCC applies in any case of damage, caused either because of non-performance of a contract or as a result of a delictual act, including traffic accidents. According to the jurisprudence of the Court of Cassation, the violation of the provisions of the Highway Code by the injured party (i.e. the consumption of alcohol or the omission of the use of a helmet by a motorbike rider) as such does not mean that the injured party has contributed by his own conduct to the damage. Such violation, however, constitutes an element, that is going to be taken into consideration by the Court when the latter has to decide whether it will not award compensation at all or whether it will reduce its sum. The Court will judge whether there is a causal relation between the particular behaviour in violation of the Code and the prejudice
. 
11. Concurrence of the contractual and the delictual liability


In Greece, it is accepted by Greek jurisprudence
 that when the act or omission which constitutes the contractual non-performance is simultaneously and in itself unlawful, the two liabilities, delictual and contractual, concur
. It is being repeated in the recent jurisprudence of the last four years
 that in such a case, two individual claims are born (one from the delictual act and the other from the non-performance of the contractual obligation). These claims have the same aim, that is the compensation of the particular damage. The person that sustained the damage has the right to chose the one or the other claim as best serves his interests, with the only restriction that the exercise of the one claim and his relative satisfaction bear as consequence the extinction of the other claim. The relative claims are submitted to different prescription periods depending on the different legal basis (“free concurrence of claims”).

12. Epilogue
It is deduced from the above that the Greek Tort Law does not remain static but follows the trend of the times and the needs of the society, that is faced every day with more and more risks, due to the development of the technology. The increasing tendency of indemnisation of the victim in any case and the gradual abandoning of the fault principle as a basis for the liability of the tortfeasor lead to an increasing and inavoidable need of insuring any source of risk. The insurance era has also risen in Greece.
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